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PREFACE     TO     TKNTH     EDITION. 


The  ninth  edition  of  this  work  has  gone  out 
of  print  in  under  two  years  and  a  half,  but 
notwithstanding  the  shortness  of  this  period  a 
good  many  cases  have,  during  it,  been  decided, 
which  required  to  be  dealt  with.  These  will 
be  found  duly  incorporated,  and  some  of  the 
older  cases  have  been  eliminated.  No  pains 
have  been  spared  to  bring  the  work  thoroughly 
and  completely  up  to  date. 

The  Author  and  Mr.  Charles  Thwaites  are 
jointly  responsible  for  this  edition.  They  both 
desire  to  thank  many  of  their  pupils  for  sug- 
gestions made  whilst  they  have  been  going 
through  the  book  with  them.  Although  this 
is  the  first  time  that  Mr.  Thwaites'  name  has 
appeared  on  the  title-page,  he  has  in  fact 
assisted  Mr.  Indermaur  in  some  respects  with 
the  last  two  editions. 

22  Chancery  Lane.  W.C., 
January  1904. 


PREFACE    TO    FIRST    EDITION. 


The  chief  object  of  the  present  work  is  to  sup- 
ply the  student  with  a  book  upon  the  subject 
of  Common  Law  (or,  in  other  words,  of  the  law 
as  usually  administered  in  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions  of 
the  High  Court  of  Justice),  which,  while  being 
elementary  and  readable  on  the  one  hand,  yet 
also  goes  sufficiently  into  the  subject  to  prepare 
the  student  for  examination  upon  it.  The 
present  work  is  indeed  written  mainly  with  a 
view  to  the  Examinations  of  the  Incorporated 
Law  Society,  for  which  the  author  has  had  con- 
siderable experience  in  reading  with  students  ; 
but  at  the  same  time  he  trusts  it  may  be  found 
useful  to  those  who  are  adopting  the  other 
branch  of  the  profession.  The  author  does  not 
consider  that  any  apology  is  necessary  for  pre- 
senting this  work,  it  being  new  in  its  design, 
as  offering  to  the  student  a  comparatively  short 
volume  combining  the  plain  and  popular  divi- 
sions of  "Contracts"  and  "Torts,"  and  keeping 
as  much  as  possible  from  all  matters  of  practice, 
and  from  Criminal  Law,  and  also  from  all 
matters    of   an    exceptional   nature    and    likely 
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neither  to  be  useful  in  examination,  nor  in 
practice.  Id  addition  to  the  two  main  divisions 
the  author  has  added  another,  in  which  the 
subjects  of  "Damages"  and  "Evidence"  arc 
discussed,  as  no  work  on  the  "Common  Law" 
could  be  complete  without. 

Besides  his  chief  object,  the  author  has  also 
had  another  in  view,  viz.,  to  produce  a  book 
which  may — if  not  always  in  itself,  yet,  at  any 
rate,  by  aid  of  the  extensive  references  to  either 
text-books  or  cases — form  a  work  useful  to  the 
practitioner.  In  many  cases  it  may — from  its 
very  size — be  useful  for  this  purpose  only  as  an 
index:  and  remembering  this,  the  author  has 
considered  that  in  many  places  references  to 
larger  text-books  would  be  preferable  to  cases, 
and  has  acted  accordingly;  and  here  he  would 
acknowledge  the  obligations  he  is  under  to  the 
learned  authors  and  editors  of  the  various  works 
he  has  in  the  following  pages  referred  to. 

With  these  few  words  the  author  sends  his 
work  forth  to  speak  for  itself,  and  be  judged  on 
its  merits,  assuring  his  readers  that  no  pains 
have  been  spared  on  his  part  to  ensure  accu- 
racy,  and  i rusting  that  his  labours  may  meet 
with  approbation. 

J.    I. 
I   ii  \\.  u:\     Lam:.    W  I 
August   i  S  7  6 . 
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PRINCIPLES  OF  THE  COMMON  LAW. 


INTRODUCTION. 

The  origin  of  the  Common  Law  of  England — though  Tlie  origin  of 

it  cannot  be   now  certainly   and   surely  found,  being  law! 

lost  in   antiquity — may  probably   be  set  down  to  the 

customs  and  usages  in  the  first  instance  of  the  early 

Britons,  afterwards  amended  and  added  to  by  those  of 

the  Iiomans  and  other  nations  who  spread  themselves 

over  the  country.      The  early  Common  Law  was  of  a 

narrow  and  limited  kind,   but  increased  according  to 

men's  necessities,  until,  in  the  present  highly  artificial 

state    iu    which   we   live,    it    has    assumed    such   wide 

dimensions   as   to    make  it   difficult   to  believe  in  its 

early  foundations.     The  term  "  Common  Law  "  would 

seem,  according  to  Blackstone  (a),  to  have  originated 

in  contradistinction  to  other  laws,  or  (more  reasonably) 

as   a  law  common  and  general   to  the  whole  realm  ; 

and,  used  in  a  wide  sense,  comprehends  now  not  only 

the  general  law  of  the  realm,  but  also  that  contained 

in  Acts  of  Parliament.      Thus  it  may  be  divided  into 

two  kinds,  viz.:  (i)  The  lex  non  scripta,  or  unwritten 

law  ;   and  (2)  the  lex  scripta,  or  written  law.      With 

regard  to  the  former  division,  in  very  ancient  times, 

in  consequence  of  the  utter  ignorance  of  the  mass  of 

the  people,  the  laws  could  not  be  reduced  into  writing, 

but  were  to  a  certain  extent  transmitted  from  age  to 

(a)   I   Bl.  Com.  67. 
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age  by  word  of  mouth.  But  this  is  not  all  that  is 
included  in  the  lex  non  script  a — which  term  is  indeed 
used  in  contradistinction  to  the  statute  law,  which 
forms  the  actual  lex  scrijrta — for  the  monuments  and 
records  of  our  legal  customs  are  now  contained  in  the 
books  of  the  reports  of  the  decisions  of  different  judges 
from  time  to  time,  and  in  the  treatises  of  the  different 
writers,  commencing  at  periods  of  high  antiquity,  and 
continued  until  the  present  time  (b).  With  regard  to 
the  latter  division,  viz.,  the  lex  scripta,  this  comprises 
the  statute  law  of  the  realm.  In  the  earlier  times  but 
little  attention  was  given  to  the  laws,  and  indeed,  from 
the  essentially  warlike  nature  of  the  people,  improve- 
ments therein  were  not  the  greatest  requirement;  but 
gradually,  as  civilization  advanced,  the  lex  non  scripta 
was  found  insufficient,  and  also  sometimes  contrary 
to  the  benefit  of  the  community,  and  the  direct  inter- 
vention of  the  legislature  was  required  to  amend,  alter, 
and  vary,  or  in  some  cases  to  simply  declare,  the  law 
when  doubts  had  arisen  on  it.  As  civilization  has 
progressed,  and  age  after  age  has  become  more  and 
more  artificial,  so  the  statute  law  has  increased,  as  is 
evidenced  by  the  multitude  of  Acts  of  Parliament  neces- 
sary to  be  referred  to  by  the  student  of  our  laws. 

Ah  to  the  \^  might  be  interesting,  and  perhaps  useful,  to  here 

advantages  °  .  °        .    f         ,     . 

of  a  code.         enter   into  a  consideration  of  the  relative  advantages 

and  disadvantages  of  a  code  of  laws,  but  such  a  dis- 
cussion would  be  beyond  the  scope  of  a  work  like  the 
present,  and  the  subject  must  be  dismissed  with  a  few 
remarks.  True,  there  is  in  our  present  system  of  laws 
the  disadvantage  that  it  involves,  to  master  it,  deep 
and  intricate  study,  and  it  requires  to  be  traced  back 
to  the  earliest  times  to  understand  various  results  ; 
but,  on  the  other  hand,  though  a  code  would  do  away 
with  this  necessity  for  historical  research,  yet  it  would 
present  law  in  a  much  more  inflexible  state  than  now  ; 

(b)  i   Bl.  Com.  6. 
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and  as  no  code  could  be  perfect,  it  is  to  be  feared  that 
doubts  of  construction,  and  other  difficulties,  would 
arise  ;  and  perhaps,  therefore,  to  leave  things  on  their 
present  foundation  would  be  well  (c). 

The  term  "Common  Law"  has  also  been  used  in  Common  law 
contradistinction  to  equity  jurisprudence,  which  is  a*-jJ^1I 
of  later  growth,  and  comprehends  matters  of  natural  *-<iuity. 
justice,  other  than  matters  of  mere  conscience,  for 
which  courts  of  law  gave  no  relief,  or  no  proper  relief. 
Probably  this  distinction  between  Common  Law  and 
Equity  must  to  some  extent  always  practically  exist, 
(for  although  the  Judicature  Acts  of  1873  and  1875, 
to  a  certain  extent,  fuse  law  and  equity,  and  also  lay 
down  that  the  rules  of  equity  are  to  govern  where  they 
have  clashed  with  the  rules  of  law  (as  will  be  frequently 
noticed  in  the  course  of  the  following  pages),  yet)  as 
formerly  certain  matters  were  strictly  the  subject  of 
cognizance  in  the  Common  Law  Courts,  and  others  in 
the  Court  of  Chancery,  so  the  like  matters  respec- 
tively are  commenced  and  carried  on  in  the  analogous 
divisions  of  the  present  High  Court  of  Justice. 

It  is  important  to  have  a  clear  and  correct  idea  of  of  the  nature 
the  nature  of  a  person's  rights  which  will  entitle  him  righ/which8 
to  maintaiu   an   action    for  their   infringement.      The  Y1}11  entitle 

°  him  to  main- 

two  main  divisions  of  the  present  work  are  Contracts  tain  an  action. 

and  Torts.  Where  there  is  an  infringement  of  any 
person's  legal  rights,  i.e.  if  a  valid  contract  be  broken, 
or  a  tortious  act  committed,  the  other  party  to  the  con- 
tract, or  the  person  against  whom  the  tort  was  com- 
mitted, has  a  right  of  action  in  respect  of  such  breach 
of  contract  or  tortious  act ;  and  even  though  he  suffers 
no  substantial  damage,  yet  he  nevertheless  has  his  right 
of  action.  The  rule  upon  this  point  is,  that  Injuria  l 
tine  damno  will  entitle  a  person  to  maintain  an  action, 

(c)  A  first  attempt  at  codification  of  one  branch  of  the  law  was  made 
by  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61).  See  also  the 
Partnership  Act,  1890  (53  and  54  Vict.  c.  39),  the  Sale  of  Goods  Act. 
1S93  (56  &  57  Vict.  c.  71),  and  the  Merchant  Shipping  Act,  1S04  (57 
it  58  Vict.  c.  60),  which  are  the  most  recent  efforts  in  this  directioi 
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which,  plainly  expressed,  means  that  when  a  person  has 
suffered  what  in  the  ei/es  of  the  law  is  looked  upon  as  a 
legal  injury  (d),  he  must  have  a  corresponding  right  of 
action,  even  though  he  has  suffered  no  harm.  This  is 
illustrated  by  the  well-known  case  of  Ashby  v.  White  (e), 
which  was  an  action  against  a  returning  officer  for 
maliciously  refusing  to  receive  the  plaintiff's  vote  on 
an  election  of  burgesses  to  serve  in  Parliament,  and 
it  was  held  that  the  defendant  having  so  maliciously 
refused  to  receive  the  plaintiff's  vote,  although  the 
members  for  whom  he  wished  to  vote  were  actually 
elected,  and  therefore  he  suffered  no  damage,  yet  he 
had  a  good  right  of  action,  for  he  had  a  legal  right  to 
vote,  and  that  right  had  been  infringed. 


J'amnum  sine 
injurid. 


Chaumart  v. 


On  the  other  hand,  there  are  many  cases  in  which 
a  person,  although  he  suffers  damage  by  the  act  of 
another,  yet  has  no  right  of  action,  because  there  has 
been  no  infringement  of  ivhat  the  law  looks  upon  as  a 
legal  right,  and  this  is  expressed  by  the  maxim  that 
Damnum  sine  injurid  will  not  suffice  to  enable  a  person 
to  maintain  an  action.  Thus,  in  an  action  of  seduction, 
unless  loss  of  service  is  proved  by  the  plaintiff,  the  action 
cannot  be  maintained,  for  though  the  plaintiff  may  have 
suffered  damage  without  the  loss  of  service,  yet  he  has 
not  sustained  what  in  the  eyes  of  the  law  is  looked 
upon  as  an  injury.  The  best  instance,  however,  on  this 
point  is  perhaps  found  in  the  principle  that  a  person 
may  deal  with  the  soil  of  his  own  land  as  he  thinks 
fit,  so  that  if  he  digs  down  and  thus  deprives  his  neigh- 
bour of  water  that  would  otherwise  pjpreolate  through 
the  land,  yet  although  this  operates  to  the  great  de- 
triment of  such   neighbour,  it  does  not  constitute  the 


(d)  The  italicised  words  must  be  particularly  observed,  because  there 
are  many  wrongful  acts,  i.e.  acts  n«>t  merely  morally  wrong  and  inde- 
fensible, but  even  contra  legem,  which  give  no  right  of  action  unless 
productive  of  actual  damage,  such  as  the  breach  of  a  public  duty,  mere 
negligence,  fraud,  ordinary  cases  of  slander.  In  such  cases  it  is  some- 
times said  that  injuria  and  damnum  must  combine  in  order  to  constitute 
a  right  enforceable  by  action  (Broom's  Corns.  90). 

(e)  I  S.  L.  C.  240 ;  Lord  Raymond,  938. 
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invasion  of  a  legal  right,  and  will  not  form  any  founda- 
tion for  an  action  (/).  And  if  a  subsidence,  be  caused 
by  the  withdrawal  of  such  underground  water,  the 
same  rule  holds  good — it  is  merely  Damnum  sine 
■iiijurid  (g).  A  further  illustration  of  the  rule  we  are 
considering  is  supplied  by  the  decision  of  the  House  of 
Lords  in  the  well-known  case  of  Allen  v.  Flood  (h).  Allen  r, 
There  a  shipbuilding  firm  employed  the  plaintiffs  and 
other  workmen  by  the  day,  and  the  plaintiffs  having  in- 
curred the  displeasure  of  a  trade's  union  society,  the  de- 
fendant, who  was  an  officer  of  the  society,  saw  the  firm 
and  stated,  that  if  the  plaintiffs  were  not  dismissed, 
tbeir  other  workmen  would  be  called  out  by  the  society. 
The  shipbuilding  firm,  feeling  that  they  would  be 
placed  in  an  awkward  position  if  this  threat  were 
carried  out,  yielded  to  the  pressure  and  lawfully  ter- 
minated the  employment  of  the  plaintiffs,  and  refused 
to  employ  them  again.  The  plaintiffs  sued  the  de- 
fendant for  damages.  It  was  held  that  there  was  no 
cause  of  action,  and  that  what  had  happened  was 
entirely  damnum  sine  injuria  (i). 

However,  notwithstanding  the  rules  that  injuria  sine  injv.ria  and 
damno   will  give   a  cause  of  action,  but  that  damnum  ^^jWfoTmd 
sine  injwriA  will  not,  in  the  words  of  Mr.  Broom,  in  combined, 
his  '  Commentaries  on  the  Common  Law,'  "  In  the  vast 
majority  of  cases    which   are  brought   into  courts   of 
justice,  both  damnum  and  injuria  combine  in  support 
of  the  claim  put  forth,  the  object  of  the  plaintiff  usually 

(/)  Acton  v.  Blundell,  12  M.  &  W.  324;  Cftasemore  v.  Richards, 
7  H.  L.  C.  349.  This  last  case  should  be  carefully  distinguished  from 
that  of  Ballard  v.  Tomlinson,  29  Ch.  D.  115  ;  54  L.  J.  Ch.  454 ;  and 
see  post,  Part  II.  chap.  2.  See  also  hereon  Bradford  Corporation  v. 
Pickles  (1895),  A.  C.  587  ;  64  L.  J.  Ch.  757  ;  73  L.  T.  353. 

(y)  Popplewdl  v.  Hodgktnson,  L.  R.  4  Ex.  248. 

{k)  (1898),  A.  C.  1  ;  67  L.  J.  Q.  B.  119  ;  77  L.  T.  717.  See  also 
Boots  v.  Grundy,  82  L.  T.  769  ;  48  W.  R.  638. 

(i)  See  also  and  compare  Lyons  v.  Wilkins  (1S99),  1  Ch.  255;  6S 
L.  J.  Ch.  146;  79  L.  T.  709;  Chamock,  v.  Court  (1899),  2  Ch.  35; 
68  L.  J.  Ch.  550;  80  L.  T.  564;  Quinn  v.  Leathern  (1901),  A.  C. 
495;  70  L.  J.  P.  C.  76;  85  L.  T.  2S9 ;  Glamorgan  Coal  Co.  v.  The 
South  Wales  Miners'  Federation  (1903),  2  K.  B.  5^5  ;  19  T.  L.  R.  701  ; 
and  Giblan\.  The  National  Amalgamated  Labourers'  Union,  19  T.  L.  R. 
708.     See  al bo  hereon,  post,  Part  II.  chap.  v. 
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being  to  recover  by  his  action  substantial  damages  "  (k). 
When  both  injuria  and  damnum  are  combined,  then, 
as  a  general  rule,  there  is  always  a  good  cause  of  action, 
except  indeed  where  there  is  some  special  reason  to 
the  contrary,  e.g.  some  matter  of  public  policy.  The 
case  of  Wilkinson  v.  Downton  (I)  furnishes  a  novel 
instance  of  both  injuria  and  damnum.  It  was  there 
held  that  a  false  statement  made  wilfully,  the  direct 
and  natural  effect  of  whicn  is  to  cause  a  mental  shock 
resulting  in  the  illness  of  the  person  to  whom  it 
is  made,  is  an  infringement  of  the  right  to  personal 
safety,  and  actionable.  It  is  injuria,  although  no 
malicious  purpose  to  cause  the  harm,  nor  motive  of  spite, 
be  imputed,  and  the  damnum — illness  from  mental  shock 
— -is  not  too  remote  to  be  in  law  regarded  as  a  conse- 
quence for  which  the  speaker  is  answerable.  It  has 
also  been  recently  held  that  harm  resulting  from  a 
nervous  shock  caused  by  fright,  may  be  recovered  in 
an  action  for  damages  for  negligent  driving,  although 
there  has  been  no  actual  physical  impact  upon  the 
plaintiff's  person  (m). 


Actio 
lifrsonali* 
moritur 
(■■n,i  persond. 


Although  a  person  may  have  suffered  an  injury  in 
the  eyes  of  the  law,  whether  combined  with  actual 
damage  or  not,  there  are  many  cases  in  which,  if 
he  dies  before  he  has  enforced  his  rights,  the  injury 
expires  with  him,  the  common  law  maxim  being  Actio 
personalis  moritur  cum  persond.  And  so  also,  on  the 
same  principle,  there  are  many  cases  in  which  a  person 
having  injured  another  dies,  and  there  is  an  end  of  the 
remedy  that  the  injured  party  would  otherwise  have 
had  (//).  Taken  generally,  the  maxim  applies  to  actions 
ex  delicto,  but  not  to  actions  rx  contractu,  though  as  to 


(k)  Broom's  Corns.  108  ;  and  see  generally  upon  the  subject  discussed 
above,  Broom's  Corns.  71-106. 

(I)   (1897),  2  Q.  B.  57  ;  66  L.  J.  Q.  B.  493  ;  76  L.  T.  493. 

(m)  Dulieu  v.  White  (1901),  2  K.  B.  669;  70  L.  J.  K.  B.  837  ;  85 
L.  T.  126. 

(n)  See  I'hUliiiS  V.  Homfray,  24  Ch.  1>.  439  ;  52  L.  J.  Cli.  833  ;  32 
\V.  R.  6. 
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the  latter  we  must  usually  except  actions  of  breach  of 
promise  of  marriage,  for   it  has   been  decided   that  an 
action    will    not   lie    by    personal    representatives    for  chambt 
breach  of  promise  to  marry  the  deceased  unless  direct  v-  ,r'//<""<-*'-"1 
damage    to    the    deceased's    personal    estate    can    be 
shewn    (0) ;    nor   can  such    an  action    be    maintained 
against    the    personal    representatives    of    a    deceased  Finlay  v, 
person  except  under  similar  circumstances  (^>).       The  Chxr"r"- 
true  distinction  as  to  the  cases  in  which  the   maxim 
does   and   does   not   apply,  appears   strictly  to   be   not 
merely    between   actions  ex   contractu  and    actions    ex 
delicto,    but    between    rights    affecting    persons,    and 
rights   affecting   property.      In   subsequent   pages   the 
exceptions  that   have  been   introduced  to   the   maxim, 
Actio  personalis    moritur  cum    pcrsond,  are    duly   re- 
ferred to  (7). 

Having,  therefore,  in  these  few  remarks,  endea- 
voured to  introduce  the  student  to  the  subject  of 
common  law,  and  the  nature  of  the  legal  right  in 
respect  of  which  a  person  has  a  remedy,  let  us  pro- 
ceed to  our  first  chief  subject,  viz.,  that  of  contracts. 

(o)  Chamberlain  v.  Williamson,  2  M.  &  S.  408. 

(p)  Finlay  v.  Chirney,  20  Q.  13.  D.  494  ;  57  L.  J.  Q.    B.  247  ;  5S 
L.  T.  664. 

(7)  See  post,  Part  II.  chaps,  i.,  iii.,  vi. 
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CHAPTER    I. 

OF  THE  DIFFERENT  KINDS   OF  CONTRACTS,  THEIR  BREACH, 
AND   THE   RULES   FOR   THEIR   CONSTRUCTION. 

Definition  of    A  contract  may  be  defined  as  some  obligation  of  a  legal 
dffierentdhi-   nakure — either  by  matter  of  record,  deed,  writing,  or 

Mons_of  word  of  mouth — to  do,  or  refrain  from  doing,  some  act. 

'otitvacts.  .  .  . 

Contracts  are  usually  divided  as  of  three  kinds,  viz. : — 
Recor.is,  *•   Contracts    of  record,   i.e.   obligations    proceeding 

specialties,       from  some  Court  of  record,  such  as  judgments,  recog- 

and  simple  .  '  J      &  J  o 

contracts,         mzances,  and  cognovits. 

2.  Specialties,  i.e.  contracts  in  writing,  sealed  and 
delivered. 

3.  Simple  contracts,  i.e.  those  not  included  in  the 
foregoing,  and  which  may  be  either  by  writing  not 
under  seal,  or  by  mere  word  of  mouth. 

Express  and  Contracts  may  also  be  divided   as  to  their   nature 

implied  •    . 

(ontracts.  ml° 

1.  Express  contracts,  i.e.  those  the  elfect  of  which  is 
openly  expressed  by  the  parties ;   and 

2.  Implied  contracts,  i.e.  those  which  are  dictated  by 
the  law  ;  as,  for  instance,  if  a  person  goes  into  a  shop 
and  orders  goods,  his  contract  to  pay  their  proper  value 
is  implied. 

Executed  and        Again,  contracts  are  divided,  with  reference  to  the 

pxecutory  con-  ,.  e  ,1     «  *  •    , 

tracts.  time  ot  their  performance,  into — 

1.  Executed  contracts,  and 

2.  Executory  contracts. 
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Having,  therefore,  three  different  divisions  of  con- 
tracts, let  us  proceed  to  consider  each  of  them  sepa- 
rately ;  and  as  to  the  first  division,  the  most  important  Contact-  of 
kind  of  contracts,  technically  speaking,  are  contracts  technically  ' 
of  record,  they  proceeding  from  some  Court  of  record,  [,',',' „',, 
bnt  in  a  practical  sense  they  may  be  set  down  as  the 
least  important,  for,  with  the  exception  of  judgments, 
they  are  not  of  constant  occurrence,  and  even  judg- 
ments, considered  in  the  light  of  contracts  simply,  are 
not  entitled  to  much  discussion,  although,  considered 
in  other  ways,  they  are  of  great  importance  (a).  As 
we  have  given  as  instances  of  contracts  of  record,  judg- 
ments, recognizances,  and  cognovits,  it  will  be  well  at 
the  outset  to  have  a  clear  understanding  of  each,  and 
then  consider  the  peculiarities  of  contracts  of  record 
generally,  but  yet  mainly  with  reference  to  judgments, 
as  being  the  most  important  kind  of  contracts  of  record 
that  occur. 

A  judgment  may  be  defined  as  the  sentence  of  the  Definition  of  a 
law  pronounced  by  the  Court  upon  the  matter  appear-  iU(,sment- 
ing  from  the  previous  proceedings  in  the  suit.  It 
is  obtained  by  issuing  a  writ  of  summons,  on  which 
the  defendant  either  makes  default,  whereby  judgment 
is  awarded  in  consequence  of  such  default,  or  the  case 
is  tried  and  ultimately  judgment  awarded. 

A  recognizance  is  an  acknowledgment  upon  record  Definition  of 
of  a  former  debt,  and  he  who  so  acknowledges  such  debt  "cog™™11^ 
to  be  due  is  termed  the  recognizor,  and  he  to  whom, 
or  for  whose  benefit,  he  makes  such  acknowledgment,  is 
termed  the  recognizee.  It  is  very  similar  to  a  bond, 
but  whereas  a  bond  creates  a  new  debt,  a  recognizance 
is  merely  an  acknowledgment  upon  record  of  an  ante- 
cedent  debt  (b). 

(a)  Sir  W.  R.  Anson,  in  his  work  on  Contracts  (p.  8),  writes  of  a 
judgment  as  being  "unfortunately  styled  a  contract  of  record  in 
English  law,"  and  continues  — "  The  phrase  is  unfortunate,  because  it 
suggests  that  an  obligation  springs  from  agreement  which  is  really 
imposed  upon  the  parties  ab  extra." 

(b)  Brown's  Law  Diet.  446. 


IO 
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Definition  of  a  A  cognovit  is  an  instrument  signed  by  a  defendant 
in  an  action  already  commenced,  confessing  the  plain- 
tiffs demand  to  be  just,  and  empowering  the  plaintiff  to 
sign  judgment  against  him  in  default  of  his  paying  the 
plaintiff  the  sum  due  to  him  within  the  time  mentioned 
in  the  cognovit  (d).    By  the  Judgments  Act,  1838  (e),  it 

Essential*  ns  was  provided  for  the  protection  of  ignorant  persons,  who 
might  be  persuaded  into  executing  cognovits,  that  they 
must  be  attested  by  an  attorney  (/) ;  but  this  enactment 
has  been  repealed,  and  it  is  now  provided  by  the  Debtors' 
Act,  1869  (g),  that  "after  the  commencement  of  this 
Act  (h)  a  warrant  of  attorney  to  confess  judgment  in 
any  persoual  action,  or  cognovit  actionem,  given  by  any 
person,  shall  not  be  of  any  force  unless  there  is  present 
some  attorney  of  one  of  the  superior  courts  on  behalf 
of  such  person,  expressly  named  by  him,  and  attending 
at  his  request,  to  inform  him  of  the  nature  and  effect 
of  such  warrant  or  cognovit  before  the  same  is  executed, 
which  attorney  shall  subscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  thereby  declare  himself 
to  be  attorney  for  the  person  executing  the  same,  and 
state  that  he  subscribes  as  such  attorney  ; "  and  also  (i), 
that  "  if  not  so  executed  it  shall  not  be  rendered  valid 
by  proof  that  the  person  executing  the  same  did,  in 
fact,  understand  the  nature  and  effect  thereof,  or  was 
fully  informed  of  the  same."  In  this  enactment  it 
will  be  noticed  that  a  warrant  of  attorney  is  men- 
tioned, being  made  subject  to  the  same  provisions  as  to 
execution  as  is  a  cognovit,  and  as  the  two  are  some- 
times confused  by  students,  it  may  be  well  to  point  out 
that  there  is  this  difference  between  them,  viz.,  that  a 
cognovit  is  a  written  confession  of  some  existing  action, 
whilst  a  Warrant  of  attorney  is  simply  a  power  given 
to  an  attorney,  or  attorneys,  to  appear  in  some  action 
commenced,  or  to  be  commenced,  and  allow  judgment 

[d]  I'.rown's  Law  Diet.  67. 

(e)  1  &  2  Vict.  c.  IIO,  b.  9,  repealed  by  32  &  33  Vict.  c.  83. 
(  /)  All  attorneys  are  now  styled  solicitors ;  Jud.  Act,  1873,  sect.  87. 
lg)    32  and  33  Vict.  c.  62,  B.  24.  (//)   1st  January  1870. 
(»')    Sect.  25. 


1  JiUerence 
between  a 
warrant  of 
attorney  and 
a  cogn  ovit. 
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to  be  entered  up.  Cognovits  and  warrants  of  attorney 
require  to  be  filed  in  the  Central  Office  of  the  High 
Court  of  Justice  within  twenty-rone  (Jays  after  execu- 
tion (J).  There  is  a  like  provision^sto^  fudge's  order  jU( 
made  by  the  consent  of  any  defendant  in  a  personal  ^'..J^ 
action,  whereby  the  plaintiff  is  authorized  forthwith, 
or  at  any  future  time,  to  sign  or  enter  up  judgment, 
or  to  issue  or  to  take  out  execution  (/.-) ;  and  it  has 
been  held  that  if  the  order  is  not  so  filed,  any  judg- 
ment signed  thereon  is  void  as  against  creditors, 
though  it  cannot  be  set  aside  on  the  application  of 
the  defendant  (/). 

Now,  as  to  the  peculiarities  of  contracts  of  record  of  the  j.ecu- 

.    ,  ~.         ;r  .     t  liarities  of 

generally,  but  mainly  with  retereuce  to  judgments.         contracts  of 

record. 

I.  Being  of  the  highest  nature  of  all  contracts,  they  r.  Merger. 
have  the  effect  of  merging  either  a  simple  contract  or  a 
contract  entered  into  by  deed  (a  specialty). — It  is  a  prin- 
ciple not  only  with  regard  to  contracts  but  also  estates, 
that  a  larger  interest  swallows  up  or  extinguishes  a 
lesser  one.  If  a  person  has  an  estate  for  years,  and 
afterwards  acquires  an  estate  in  fee-simple  in  the  same 
land,  and  in  the  same  right,  the  former  estate  for  years 
is  lost  in  the  greater  estate  in  fee  (m) ;  and  so  here, 
if  there  is  an  ordinary  contract  by  word  of  mouth,  in 
writing,  or  by  deed,  and  judgment  is  recovered  on  it, 
the  judgment  merges  the  rights  on  the  former  con- 
tract, and  the  person's  rights  thenceforth  are  on  the 
new  and  higher  contract,  the  judgment.  Thus  where  Exparte 
a  mortgage  deed  contained  a  covenant  by  the  mortgagor  S'UI  „'d 
for    payment    of  the   principal    sum   with    interest  at 

(./)  32  &  33  Vict.  c.  62,  s.  26. 

(k)  Ibid.,  s.  27. 

[I)  Gowan  v.  Wright,  18  Q.  B.  D.  201  ;  56  L.  J.  Q.  B.  131  ;  35  W.  R. 
297  ;  Ex  parte  Brown,  re  Smith,  20  Q.  B.  D.  321  ;  57  L.  J.  Q.  B.  212  ; 
36  W.  R.  403. 

(>n)  The  Judicature  Act,  1S73,  s.  25  (4),  however,  provides  that  there* 
shall  not  now  be  any  merger  by  operation  of  law  only,  of  any  estate,  the 
beneficial  interest  in  which  would  not  be  deemed  to  be  merged  or 
extinguished  in  equity. 
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5  per  cent,  per  annum,  and  the  mortgagee  sued  for  the 
mortgage  money  and  obtained  judgment,  it  was  held 
that  the  covenant  was  merged  in  the  judgment,  and 
that  the  mortgagee  was,  as  from  the  date  of  the  judg- 
ment, entitled  only  to  interest  on  the  judgment  debt 
at  4  per  cent.,  and  not  to  the  5  per  cent,  under  the 
covenant  (■».). 

Estoppel.  2.   They  hare  the   cffict  of   estopping   the  parties  to 

/hem. — Estoppel  has  been  defined  as  a  term  of  law 
whereby  a  person  is  stopped  or  hindered  from  denying 
a  matter  already  stated  (0),  and  it  is  because  of  the 
high  nature  of  contracts  of  record  that  whilst  they  re- 
main in  existence  they  are  conclusive,  for  no  one  can 
aver  against  a  record,  and  this  has  been  stated  by  Lord 
Coke,  as  follows : — "  The  Eolls  being  the  records  or 
memorials  of  the  judges  of  the  Court  of  record,  im- 
port in  them  such  uncontrollable  credit  and  verity 
as  they  admit  of  no  averment,  plea,  or  proof  to  the 
contrary  "  (p). 

Dachas  of  The  leading  authority  on  the  point  of  estoppel  by 

cise'St°ng       matter  of  record  is  the  Duchess  of  Kingston's  Case  (q), 

which  shews  that  a   judgment   is   only  a  conclusive 

estoppel  where  the  same  matter  is  directly  involved 

in  it,  and  not  where  it  is  only  incidentally  involved ; 

and  also  that,  even  although  it  might  be  otherwise  a 

1  conclusive  estoppel,  yet  that  may  always  be  avoided 

.  by  shewing  fj^jjd_ox-iX3dliision  (?■). 

(n)  Ex  parte  Facings,  re  Sneyd,  25  Cl>.  1).  338  ;  53  L.  J.  Ch.  545  ; 
50  L.  T.  109  ;  32  W.  R.  352.  But  where  a  mortgage  reserves  interest 
at  a  higher  rate  than  4  per  cent.,  and  the  proviso  for  redemption  is  on 
payment  of  the  principal  and  interest  at  such  rate,  then  notwith- 
standing that  judgment  may  have  been  recovered,  the  mortgagor  or 
any  subsequent  mortgagee  can  only  redeem  by  paying  the  principal 
and  the  interest  as  reserved  by  the  deed  (Economic  Life  Assurance 
Co.  v.  Usborne  (1902),  A.  C.  147;  71  L.  J.  P.  C.  34). 

(0)  Brown's  Law  Diet.  211.     See  also  post,  p.  17. 

(p)   1  Inst.  260. 

('/)  2  S.  L.  C.  731  ;  Bill.  N.  P.  244.  See  also  Peareth  v.  Marriott, 
22  Ch.  D.  182  ;  52  L.  J.  Ch.  221  ;  31  W.  R.  68  ;  Cahill  v.  Fitzrjibbon, 
16  L.  R.   Ir.  371. 

(>•)  See  also  Wildes  v.  Russell,  L.  R.  I  C.  P.  722  ;  National  Bolivian 
Navigation  Company  v.  Wilson,  L.  R.  5  App.  Cases,  176  ;  43  L.  T.  60 ; 
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3.  They  require  no  consideration. — This  peculiarity  3.  Ant.. 
results  from  the  preceding  one  of  estoppel;   the  want 

of  consideration  can  be  no  defence  or  objection  to  pro- 
ceedings on  a  judgment  or  other  record,  which,  as  wu 
have  seen,  the  party  is  estopped  from  denying.  How- 
ever, with  regard  to  a  proof  in  bankruptcy^  the  fact 
that  the  debt  relied  on  is  a  judgment  debt  is  by  no 
means  conclusive,  for  the  Court  has  here  full  power  to 
inquire  into  the  consideration  therefor  (s). 

4.  A  judgment  may  have  priority  in  'payment  (t). —  4-  As  to 
This  is  so  where  the  estate  of  a  deceased  person  is  payment! 
being  administered  out  of  Court,  or  by  the  Court,  and 

the  estate  is  solvent.      If,  however,  the  estate  is   in- 
solvent,  and   is   being   administered   in   the  Chancery 
Division  of  the   High  Court  of  Justice,  it  is  not  so, 
for  the   Judicature  Act,  1875   (u),  provides   that   the 
same  rules  shall  prevail  as  to  the  respective  rights  of 
secured   and   unsecured   creditors,  and  debts  and  lia- 
bilities provable,   as  are  in   force  in  bankruptcy,  and 
there  is  no  such  priority  in  bankruptcy  (v).     Insolvent  Administni- 
estates  of  deceased  persons  may  also  be  administered  ve°nt  estates  in 
in  bankruptcy  under  the  provisions  of  the  Bankruptcy  bankruptcy. 
Acts,    1883    and   1890  (x),  and  in  that  event  also  a 
judgment  is  not  entitled  to  any  priority,  the  rules  of 


Concha  v.  Concha,  1 1  App.  Cases,  541  ;  55  L.  T.  522.  As  to  the  effect 
of  a  foreign  judgment  see  Re  Trufort,  Trafford  v.  Blanc,  36  Ch.  J). 
600;  57  L.J.  135;  57  L.  T.  674. 

(s)  Ex  parte  Bonharn,  re  Tollemache,  14  Q.  B.  D.  604  ;  54  L.  J.  Q. 
B.  388  ;  Ex  parte  Anderson,  re  Tollemache,  14  Q.  B.  D.  606  ;  54  L.  J. 
Q.  B.  383  ;  Ex  parte  Kibble,  re  Onslow,  L.  R.  10  Ch.  D.  373  ;  44  L.  J. 
Bk.  63  ;  23  W.  R.  423 ;  Ex  parte  Seaton,  re  Deerhurst,  60  L.  J.  Q. 
B.  411  ;  64  L.  T.  273. 

(t)  And  this  advantage  does  not  only  apply  to  English  judgments,  bui 
also  to  Irish  judgments  and  Scotch  decreets,  if  registered  here,  it  being 
provided  by  31  &  32  Vict.  c.  54,  s.  I,  that,  if  registered  here,  they  slid  1 
have  the  same  force  and  effect  as  if  original  judgments  of  this  country. 

(u)  38  &  39  Vict.  c.  77,  s.  10  (instead  of  sect.  25,  sub-sect.  1,  of  tin- 
Judicature  Act,  1873). 

(v)  See  Re  Lew/,  Tarn  v.  Emmerson  (1895),  1  Ch.  652;  64  L.  J.  Ch. 
468  ;  72  L.  T.  407  ;  lie  Whitaker,  Whitaker  v.  Palmer  (1901),  I  Oh.  9  : 
70  L.  J.  Ch.  6  ;  83  L.  T.  449;  see  further  Indermaur's  Manual  ol 
Equity,  1 33-1 37. 

(x)  46  &  47  Vict.  c.  52,  s.  125  ;  53  &  54  Vict  c.  71,  s.  21. 
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bankruptcy   prevailing   so   far    as    they   are    possibly 
applicable  (y). 

5.  Astochavg-  5.  A  judgment  constituted  a  charge  on  the  lands  of 
the  judgment  debtor  (z). — This  is  a  peculiarity  of  the 
past,  and  the  following  is  a  short  summary  of  the  past 
and  present  laws  upon  the  subject : — 

13  Ed.  1,0.  18.  By  the  Statute  of  Westminster  the  Second,  half  a 
judgment  debtor's  land  could  be  taken  in  execution 
under  a  writ  of  elegit. 

29  Car.  2,  c.  3,  By  the  Statute  of  Frauds,  execution  could  also  be 
issued  to  the  above  extent  on  judgments  entered  up 
against  a  cestui  que  trust  of  freeholds,  provided  they 
were  vested  in  a  trustee  in  fee-simple,  and  he  was 
duly  seised  of  them. 

1  &  2  Vict.  By  the  Judgments  Act,  1838,  a  judgment  was  made 

a  charge  upon  all  the  lands  of  a  judgment  debtor,  of 
whatever  nature,  but  judgment  was  not  to  affect  pur- 
chasers until  registered  in  the  name  of  the  debtor. 
Vict.  By  the  Judgments  Act,  1839,  all  judgments,  to  so 

bind,  were  required  to  be  re-registered  every  five  years. 

23  .v  24  Vict.  By  the  Law  of  Property  Act,  1  86o,  no  judgment  to 
be  entered  up  after  the  passing  of  that  Act  (July  23, 
1 860)  was  to  affect  any  lands,  unless  a  writ  of  execu- 
tion was  issued  and  registered  and  put  in  force  within 
three  calendar  months  from  the  time  of  registration. 
&  28  Vict.  By  the  Judgments  Act,  1864,  it  was  provided  that 
no  judgment  to  be  entered  up  after  the  passing  thereof 
(July  29,  1864)  should  affect  any  lands  until  the  same 
should  have  been  actually  delivered  in  execution  by 
virtue  of  a  writ  of  elegit,  or  other  lawful  authority — 
that  is  to  say,  equitable  execution,  which  is  obtained 
by  getting  an  order  appointing  a  receiver  (a). 

51  k  52  Vict.         By  the  Land  Charges  Act,  1  888,  it  was  enacted  that 


C.    112. 


51. 


(y)  See  Re  Gould,  ex  parte  Official  Recr.,  19  Q.  B.  D.  92  ;  56  L.  J.  Q. 
B.  ii3;  35  W.  R.  569;  56  L.  T.  806;  see  further  Indermaur's 
Manual  of  Equity,  138,  139. 

(2)  Tbia  was  extended  t<>  Irish  judgments  and  Scotch  decreets,  if 
registered  under  31  &  32  Vict.  c.  54. 

(a)  See  Indermaur's  Manual  of  Practice,  194-197. 
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no  such  writ  or  order  should  bind  the  lands  in  the 
hands  of  a  purchaser  for  value  unless  it  had  been  duly 
registered  at  the  Land  Registry  Office  (//).  It  was 
also  provided  that  the  registration  would  only  have 
effect  for  five  years,  but  might  be  renewed  from  time 
to  time,  so  as  to  have  effect  for  a  further  five  years. 

By  the  Land  Charges  Act,  1900,  the  above  pro- 63  &  64  Vict. 
vision  of  the  Judgments  Act,  I  864,  is  repealed,  but  it c 
is  provided  that  no  judgment  shall  operate  as  a  charge 
on  land  unless  and  until  a  writ  or  order  for  the  pur- 
pose of  enforcing  it  is  registered  as  last  mentioned. 
The  issuing  and  registration  of  a  writ  of  elegit,  or 
order  appointing  a  receiver,  therefore,  now  binds  land 
if  duly  registered  at  the  Land  Registry  Office. 

6.  They  prove  themselves — which  means  that  when  6.  As  to  proof, 
necessary  to  prove  a  contract  of  record  the  mere  pro- 
duction thereof  is  sufficient  proof,  and  this  is  always 
their  proper  mode  of  proof,  so  that  when  there  is  an 
issue  of  nul  tiel  record  (no  such  record),  either  the 
record  itself  must  be  produced,  or  it  may  be  proved 
by  exemplification  under  the  great  seal,  or  by  an  exa- 
mined or  sworn  copy  (c). 

The  two  remaining  kinds  of  contracts  under  this 
division  are  specialties,  and  simple  contracts,  and 
these  are  of  more  practical  importance  than  contracts 
of  record.  A  specialty,  or  contract  uuder  seal,  has  Specialty 
been  styled  "  the  only  '  formal  contract,'  because  it 
derives  its  validity  neither  from  the  fact  of  agree- 
ment, nor  from  the  consideration  which  may  exist 
for  the  promise  of  either  party,  but  from  the  form  in 
which  it  is  expressed  "  (d) ;  and  it  is  termed  a  deed 
because  of  the  peculiar  solemnities  attending  its  execu- 
tion, it  being  not  only  signed  (e),  but  also  sealed  and 

(6)  This  provision  reversed  the  decision  in  Re  Pope,   17  Q.   B.   I». 
743;  57  L.  J.  Q.  B.  522. 

(c)  Powell's  Evidence,  350.  (</)   Anson's  Contract-,  64. 

(e)  There  is  some  doubt  whether  signing  is  actually  neci  Bsary  to  the 

validity  of  a  deed  generally. 
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Distinctions 
between 
specialties 
and  simple 
contracts. 


delivered,  whilst  a  simple  contract  is  either  oral,  or 
at  most  in  writing  not  under  seal ;  and  it  is  from  the 
additional  solemnities  attending  the  execution  of  deeds 
or  specialties,  that  we  may  trace  the  numerous  distinc- 
tions which  exist  between  them  on  the  one  hand,  and 
simple  contracts  on  the  other.  These  distinctions  are 
mainlv  as  follows: — 


i.  As  to 
execution. 


Escrow. 


I.  As  to  the  execution. — Here,  as  just  stated,  the 
essential  formalities  to  be,  observed  on  the  execution 
of  a  deed  are  sealing  and  delivery,  whilst  a  simple 
contract  may  be  even  by  word  of  mouth,  and  if  writ- 
ing is  used,  signature  only  is  necessary.  One  of  the 
essentials,  too,  of  a  deed  being  delivery,  a  person 
may  execute  a  deed  as  an  escrow,  i.e.  "  so  that  it  shall 
take  effect  or  be  his  deed  on  certain  conditions  "  (/),  by 
delivering  it  to  some  third  person,  and  then  it  will  not 
take  effect  until  the  happening  of  the  condition,  though 
on  the  condition  being  performed  it  will  relate  back  to 
the  original  date  of  execution.  A  deed  cannot  be  de- 
livered as  an  escrow  to  the  other  party  to  it,  it  must 
be  to  some  third  person,  but  it  may  be  delivered  to  a 
solicitor  acting  for  all  parties  {g) ;  and  it  has  been  held 
that  where  there  are  several  grantees,  and  one  of  them 
is  a  solicitor  acting  for  himself  and  the  other  grantees, 
the  deed  may  be  delivered  to  him  as  an  escrow  (h). 


■   Aa  t., 


2.  As  to  merger. — The  principle  of  merger  has 
already  been  explained  (i),  and  it  may  be  defined  as  an 
operation  of  law  whereby  a  security  or  estate  is  swal- 
lowed up  or  lost  in  a  greater.  It  has  already  been 
remarked  that  the  effect  of  a  record  will  be  to  merge 
any  contract  respecting  the  same  matter  not  by  record, 
because  of  its  higher  nature ;  and  so  here,  a  deed, 
though  of  a  technically  less  important  nature  than  the 

(/)  Chitty  on  Contracts,  4. 
(7)    Mi/lership  v.  Brooks,  5  II.  &  N.  797. 

[h)    London  Freehold  and  Leasehold  Property  Co.   v.  Nuffield  (1897), 
2  Ch.  608  ;  66  L.  J.  Q.  B.  790  ;   77  L.  T.  445.  {i)  Ante,  p.  11. 
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record,  and  liable  to  be  merged  in  it,  yet  in  its  turn, 
being  more  important  than  a  simple  contract,  it  will 
cause  a  merger  of  that. 

3.   As  to  estoppel. — This  doctrine  has  already  been  3-  Aato 
touched  upon  in  its  bearing  on  contracts  of  record  (k);  " 
but,  in  addition  to  the  definition  given  there  of  it,  it 
may  be  well  to  note  here  Lord  Coke's  definition,  which 
is  perhaps  a   better  one  when  the  term  is  applied  to 
estoppel   otherwise   than   by   matter   of  record.      His 
definition  of  it  is,  "  Where  a  man  is  concluded  by  his 
own  act  or  acceptance   to  say  the  truth  "  (/).      It  has 
been  noticed  that  a  record  will  estop  the  parties  to  it 
and  those  claiming  under  them,  and  so  in  a  deed  the 
doctrine  of  estoppel  applies,  though  generally  speaking 
it  does  not  in  a  simple  contract,  for  there  statements 
made  are  merely  strong  evidence  against  the  parties. 
Thus,  if  a  man  executes  a  deed,  stating  or  admitting  Estoppel  by 
in   that    deed    a    certain    fact,    he    is   precluded   from deed" 
denying  it,  the  reason  being  the  solemnity  of  the  deed  ; 
whilst  in  a  simple  contract  the  person  entering  into  it 
may  shew  the  contrary  of  what  he  has  admitted  in  it. 
But  in  discussing  the  doctrine  of  estoppel,  what  was 
decided  in  the  leading  case  of  Collins  v.  Blcuitem  (m)  Collins  v. 
must  be  noticed,  viz.,  that  though  a  person  is  estopped  Blanta'H- 
from  denying  what  he  has  stated  in  a  deed,  yet  he 
may  set  up  the  illegality  or  fraud  of  the  instrument. 
In  that  case  the  plaintiff  sued  on  a  bond  executed  by 
certain   parties,  of  whom   the  defendant  was  one,  the 
obligation  of  which  was  £joo,  conditioned  for  payment 
of  £350.      The  defendant  pleaded  the  following  facts  : 
Certain  parties  were  prosecuted  by  one  John  Rudge, 
and  pleaded  not  guilty,  and  according  to  arrangement, 

(k)  Ante,  p.  12. 

(/)  Co.  Litt.  352a.  See  also  Si  mm  v.  Anglo-American  Tclnjraph 
Co.,  5  Q.  B.  D.  202  ;  49  L.  J.  Q.  B.  392  ;  28  W.  R.  290,  where  the 
doctrine  was  further  explained  by  L.  J.  Bramwell,  who  remarked  that 
an  estoppel  may  be  said  to  exist  where  a  person  is  compelled  to  admit 
that  as  true  which  is  not  true,  and  to  act  upon  a  theory  which  1-- 
contrary  to  truth. 

(m)  1  S.  L.  C.  369;  2  Wilson,  341. 

1! 
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the  plaintiff  gave  his  promissory  note  to  the  prosecutor, 
John  Rudge,  he  to  forbear  further  prosecuting,  and  as 
part  of  the  arrangement,  the  bond  on  which  the  plaintiff 
sued  was  executed  to  indemnify  him.  Now  the  facts 
shewed  illegality  in  the  whole  matter,  for  it  was  the 
stifling  of  a  criminal  prosecution  ;  but  had  the  doctrine 
of  estoppel  applied  here,  the  defendant  would  have 
been  precluded  from  setting  it  up.  It  may  be  noticed 
on  this  point  of  estoppel,  that  if  a  person  in  the  body 
of  a  deed  admitted  having  received  the  consideration 
money,  at  law  he  was  estopped  from  setting  up  that 
he  had  not  received  it ;  but  in  equity  he  might  always 
have  done  so,  otherwise  the  doctrine  of  the  vendor's 
lien  for  unpaid  purchase-money  could  not  have  existed. 
Now,  as  the  Judicature  Act,  1873  (u),  provides,  that, 
where  the  rules  of  law  and  equity  clash,  the  latter  shall 
prevail,  the  consequence  is,  that  in  such  a  case  a  person 
is  now  always  able  to  do  what  he  could,  as  above  stated, 
have  only  formerly  done  in  equity. 


Estoppel  in 
pais. 


Estoppel,  however,  beside  being  by  record  or  deed, 
may  also  in  some  cases  be  in  pais,  i.e.  by  the  conduct 
of  the  parties  ;  e.g.  where  an  infant,  having  made  a  lease, 
accepts  rent  after  he  comes  of  age,  he  will  be  estopped 
from  denying  its  validity  (0).  IMany  circumstances  may 
produce  estoppel  of  this  kind,  and  as  a  practical  example 
of  it  may  be  noticed  the  fact  that  a  bailee  is  ordinarily 
estopped  from  denying  the  title  of  his  bailor  (p). 


4.   Ar  to 
consideration. 

Definition  of 
:>  valuable 
consideration. 


4.  As  to  consideration. — The  consideration  is  the  price 
or  motive  of  a  contract,  and  is  either  good  or  valuable. 
A  valuable  consideration  may  be  defined  as  some  benefit 
to  the  person  making  the  promise,  or  a  third   person 

(n)  Sect.  25  (II). 

(0)  See  hereon  an  to  the  effect  of  37  &  38  Vict.  c.  62,  post,  p.  243. 

\p)  Rogert  \.  Lambert,  24  Q.  15.  D.  573  ;  59  L.  J.  Q-  B.  259;  62  L. 
T.  664.  And  Bee  as  a  further  instance  of  estoppel  in  pais,  line  v.  Mutual 
Fund  I/i'in  Association,  Limited,  19  Q.  B.  D.  347  ;  56  L.  J.  Q.  B.  145  ; 
35  \V.  R.  723.  See  also  hereon  Scholfield  v.  Lord  Londesborough  (1896), 
A.  C.  514  ;  65  L.  J.  Q  B.  593  ;  75  L.  T.  254  ;  Lewis  v.  Clay,  67  L. 
J.  Q.  B.  224  ;  77  L.  T.  653  ;  40  W.  R.  319 ;  and  post.  p.  184. 
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by  the  act  of  the  promisee,  or  some  loss,  trouble,  in- 
convenience to,  or  charge  imposed  upon,  the  person  to 
whom  the  promise  is  made  (q).  It  is  an  essential  and 
unflinching  rule,  that  all  simple  contracts  require  a 
valuable  consideration ;  if  they  have  no  consideration, 
or  a  merely  good  consideration,  such  as  natural  love 
and  affection,  they  will  not  be  binding,  and  no  action 
will  lie  for  their  breach  (r) ;  whilst  a  deed  will  be 
perfectly  valid  and  binding  with  a  merely  good  con- 
sideration, or  with  no  consideration  at  all  (s).  This 
distinction  plainly  arises  from  the  fact  of  the  additional 
solemnity  and  importance  of  a  deed. 

It  must  not,   however,  from  this   be  taken  by  the  a  voluntary 
student  for  granted,  that  a  voluntary  deed  is  in  every  every  respect 
respect  as  good  as  a   deed  founded  on  valuable  con-  ^j^omided 
sideration.      All  that  is  meant  is,  that,  as  between  the  on  valuable 
parties,  it  is  no  objection  to  the  validity  of  a  deed,  and 
consequently  no  answer  to  an  action  brought  upon  it, 
that  there  was  no  consideration  for  the  benefits  con- 
ferred or  the  obligations  entered  into  by  it,  as  it  would 
be  in  the  case  of  a  simple  contract.      But  even  a  deed 
entered  into  without  valuable  consideration,  may  pos- 
sibly be  affected  on  account  of  its  want  of  consideration. 

i .  The  statute  i  3  Eliz.  c.  5  provides  that  all  gifts  13  Eli*,  c.  5. 
and  conveyances  of  either  chattels  or  land,  made  for  the 
purpose  of  defeating,  hindering,  or  delaying  creditors, 
are  void  against  them  unless  made  bond  fide  upon  good 
(which  means  here  valuable)  consideration,  and  boTid 
fide  to  some  person  without  notice  of  the  fraud.  The 
mere  fact  of  any  conveyance  or  assignment  being  volun- 
tary will  not  necessarily  render  it  bad  under  this  statute  ; 
but  the  fact  of  its  voluntary  nature  will  cause  suspicion 

(?)  This  definition  is  gathered  from  what  is  stated  as  to  the  sufficiency 
of  the  consideration  in  Chitty  on  Contracts,  21,  22. 

(r)  Iximplcigh  v.  Braithwaite,  i  S.  L.  C.  141  ;  Hobart,  105. 

(«)  An  important  exception  to  this  rule  arises  in  the  case  of  contracts 
in  restraint  of  trade,  which,  even  though  by  deed,  must  have  a  valuable 
consideration.     See  post.  p.  301. 
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to  attach  to  it,  and  every  such  voluntary  instrument 
is  therefore  liable  to  be  set  aside  under  this  statute  (t). 

ij  Eliz.  c.  4-  2.   By  27  Eliz.  c.  4,  it  was  provided  that  all  volun- 

tary conveyances  of  land  should  be  void  against  sub- 
sequent purchasers  for  valuable  consideration  taking 
from  the  donor  ;  the  effect  of  which  was  that  although 
a  person  might  make  a  perfectly  good  voluntary  con- 
veyance to  another  of  his  land,  yet  if  he  afterwards 
conveyed  that  land  for  value,  even  although  the  latter 
person  knew  of  the  prior  voluntary  conveyance,  he 
would  take  in  preference  to  the  volunteer.  This, 
however,  is  not  so  now  by  reason  of  the  Voluutary 
Conveyances  Act,  1893  (u). 

Bankruptcy  3.   By  the  Bankruptcy  Act,  1883  (v),  any  voluntary 

settlement  is  void  if  the  settlor  becomes  a  bankrupt 
within  two  years ;  and  if  he  becomes  bankrupt  after 
that  time,  but  within  ten  years,  it  is  also  void,  unless 
the  parties  claiming  under  such  settlement  can  prove 
that  the  settlor  was  at  the  time  of  making  it  able  to 
pay  all  his  debts  without  the  aid  of  the  property  com- 
prised in  such  settlement  (x),  and  that  the  interest  of 
the  settlor  in  such  property  had  passed  to  the  trustee 
of  such  settlement  on  the  execution  thereof  (?/). 

4.  As  to  4.   As  to  limitation. — A  simple  contract  is  barred 

after  six  years  (z) ;   a  deed,  after  twenty  years  (a). 

5.  Ah  to  r     ^s  i0  their  extent. — A  deed,  if  the   heirs  were 

extent.  J  ' 

bound,  and  the  heir  had  assets  by  descent,  bound  him, 

(<)  See  further  as  to  fraudulent  dispositions  under  the  statute  13 
Eliz.  c.  5,  post,  pp.  294,  295. 

{n)  56  &  57  Vict.  c.  21.  (v)  46  &  47  Vict.  c.  52,  s.  47. 

(as)  As  to  the  meaning  of  these  last  words  see  lix  parte  Russell,  re 
Butterworth,  19  Ch.  D.  588;  51  L.  J.  Ch.  621  ;  46  L.  T.  113;  Re 
Lovmdes,  18  Q.  B.  D.  677  ;  56  L.  J.  Q.  B.  425. 

('/)  As  to  the  effect  of  this  enactment  see  Sanguinetti  v.  Ktuckcy'x 
Banking  Co.  (1895).  '  Ch.  176;  64  L.  J.  Ch.  1S1  ;  71  L.  T.  872  ;  Re 
Carter  .(  ffi  nderdtius'i  Contract  (1897),  1  Oh.  776  ;  66  L.  J.  Ch.  408  ; 
76  L.  T.  476. 

(z)    21  Jac.  1,  c.    16. 

(a)  3&  4  Will.  4,  C.  42.  See  as  to  limitation  generally,  pos<,pp. 
276-2S3. 
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whilst  a  simple  contract   did    not.      This    distinction 
between   a  specialty   and   a  simple  contract  was   for- 
merly one  of  considerable  importance,  for  a  simple  con- 
tract creditor  had  no  right  to  come  upon  the  real  estate 
descended  to  the  heir  for  payment  of  his  debt.      By  3  &4  Will.  4, 
the  Administration  of  Estates  Act,  1833,  this  anomaly 
was  done  away  with,  that  statute  providing  that  real 
estate  should  be  liable  for  payment  of  simple  contract 
as   well    as    specialty    debts,    provided,    however,    that 
creditors  by  specialty  in  which   the   heirs  were  bound 
should  be  paid  first.      This  distinction   has  also  now 
been  done  away  with  by  the  Administration  of  Estates  32  &  33  Vict. 
Act,  1869,  which   provides  that  all   creditors,  as  well0' 
by  specialty  as  by  simple  contract,  shall  be  treated  as 
standing  in  equal  degree  (b), 

6.  As  to  their  discharge. — Though  a  simple  contract  6.  As  to  dis- 
may be  discharged  in  various  ways — e.g.  by  accord 
and  satisfaction  (c), — a  deed,  speaking  generally,  can 
at  law  only  be  discharged  by  an  act  of  as  high  or  of  a 
higher  nature  (d).  But  in  equity  a  deed  might  some- 
times have  been  put  an  end  to  by  a  new  parol  agree- 
ment, and  it  must  be  remembered  that  the  rules  of 
equity  now  prevail  in  all  cases  (e).  This  last  distinc- 
tion, therefore,  with  the  previous  one,  may  be  put  down 
as  of  little  practical  importance,  however  valuable  they 
both  may  be  considered  by  the  student  as  points  in 
the  history  of  the  law. 

With  regard  to  the  division  of  contracts  into  those  Express  and 

,  ,     ,  .        ......  implied  con- 

expressed  and  those  implied,  it  is  not  necessary  to  say  tr;u.tv 
much,   as   the  very   names   indicate    what    is    meant ; 
but  it  may  be  useful  to  enumerate,  as  instances,  a  few 
cases  in  which  a  contract  will  be  implied.      If  in  any  instances 

.  ,  .  ...  j         ,    1      «>f  implied 

trade  or  business  there  is  some  well-known  and  estao-  contracts. 
lished   usage  or   custom,  and  two  persons   enter  into 


(b)  See  further  hereon  Inderinaur's  Manual  of  Equity,  121,  122. 

(c)  As  to  which,  see  post,  p.  275.         (cr)  Anson's  (  ontraote,  2yS. 
\e)  Jnd.  Act,  1873,  sect-  25  (XI)* 
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any  contract  which  does  not  exclude  such  usage  or 
custom,  and  contains  nothing  antagonistic  to  it,  the 
usage  or  custom  will  be  implied  to  be  part  of  their 
contract :  so  if  between  two  persons  there  has  been  a 
practice  in  past  years  for  interest  to  be  paid  on 
balances  between  them,  a  contract  will  continue  to  be 
implied  to  that  effect  until  something  is  said  or  done 
to  the  contrary  (/).  Again,  if  a  landlord  gives  his 
tenant  notice  to  quit  or  else  pay  an  increased  rent, 
and  the  tenant  says  nothing,  but  continues  to  hold 
on,  his  contract  to  pay  such  increased  rent  will  be 
implied  ;  and  if  any  deed  or  other  instrument  contains 
a  recital,  or  any  words,  shewing  a  clear  intention  to 
do  some  act,  a  contract  to  do  it  is  implied  (g).  And 
it  has  been  laid  down  in  general  terms,  that  whenever 
circumstances  arise  in  the  ordinary  business  of  life, 
in  which  if  two  persons  were  ordinarily  honest  and 
careful,  the  one  of  them  would  make  a  promise  to 
the  other,  it  may  properly  be  inferred  that  both  of 
them  understood  that  such  a  promise  was  given  and 
accepted  (h). 

Kxpreaium  ^n  eXpress  contract  is.  however,  naturally  more  cer- 

facit  cessare  r  '  '  J 

taciturn.  tain  and  definite  than  an  implied  contract,  which  indeed 

can  only  exist  in  the  absence  of  an  express  contract, 
the  maxim  being  Expressum,  facit  cessare  taciturn. 

Executed  and  Again,  on  the  third  division  of  contracts,  into  those 
tiacts.  "  executed  and  those  executory,  it  is  necessary  to  say 
but  little,  the  words  almost  explaining  what  is  meant. 
An  executed  contract  is  one  in  which  the  act  has  been 
done,  as  if  a  contract  is  made  for  the  sale  and  pur- 
chase of  goods,  and  the  price  paid  and  the  goods 
handed  over ;  an  executory  contract  is  one  which 
the  act  contracted  for  is  to  be   done   at  some   future 


(/)  See  Chitty  on  Contracts,  44-49. 

('/)    Sec  Knight  v.  Oravesend,  die,  2  H.  &  N.  6. 
•  (//)    Per  Lord   Esher    (M.li.)   in  Ex  parte   Ford,    re   Chappcll,   16 
Q.  B.  D.  307 ;  55  L.  J.  Q.  B.  406. 
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time,  as  if  a  person  agrees  to  supply  another  with 
certain  goods  on  the  arrival  of  a  ship  in  which  they 
are.  Contracts  may  be  entirely  executed  or  entirely 
executory,  or  in  part  executed  and  in  part  executory. 

On  an  executory  contract  one  important  point  may  Breach  of 
be  usefully  noticed.  It  must  be  apparent  that,  gene-  contract"/ 
rally  speaking,  no  action  can  be  brought  for  the 
breach  of  such  a  contract  until  the  day  arrives  for 
its  performance  ;  but  it  has  been  decided  that  where 
a  person,  before  the  day,  declares  that  he  will  not 
perform  his  contract,  or  renders  himself  incapable  of 
performing  it,  the  action  may  be  brought  immediately 
without  waiting  for  the  future  day  (i). 

Where  a  valid  contract  has  been  entered  into  between  Consequence* 
the  parties,  and  there  is  a  breach  of  it,  certain  con-  the  breach  of 
sequences  How  from  that  breach.  Looking  at  judg-  acontract- 
ments  as  contracts  of  record,  if  a  judgment  is  not 
complied  with  by  the  party  against  whom  it  is  given, 
there  are  various  means  pointed  out  by  law  for  obtain- 
ing satisfaction  of  it,  the  chief  being  by  execution  (k). 
In  the  case  of  a  breach  of  a  specialty,  or  a  simple  con- 
tract, a  new  obligation  will  in  every  case  arise,  a  right 
of  action  being  conferred  upon  the  party  injured  by  the 
breach,  or,  in  other  words,  an  action  has  to  be  brought 
against  the  person  committing  the  breach,  and  damages 
are  awarded  in  such  action  for  the  breach,  such  damages 
being  estimated  by  a  jury  in  accordance,  as  far  as  can 
be,  with  the  settled  principles  of  what  is  the  proper 
measure  of  damage,  a  subject  which  will  be  discussed 
later  on  in  the  present  work  (I).  In  some  cases,  also, 
relief  may  be  obtained  beyond  mere  damages,  e.g.  in  an 


(i)  Hochster  v.  Dela  Tow,  2  Ell.  &  Bl.,  678  ;  Frost  v.  Knight,  L.  K. 
7  Ex.  in.  See,  however,  Johnstone  v.  Milling,  16  Q.  B.  D.  460;  55 
L.  J.  Q.  B.  162  ;  34  W.  R.  238  ;  54  L.  T.  629  ;  and  post,  ch.  viii.  pp. 
262-264. 

{Ic)  As  to  the  different  modes  of  enforcing  a  judgment,  see  Inder- 
maur's  Manual  of  Practice,  188-208. 

(I)  As  to  the  measure  of  damages,  see  post,  Part  III.  ch.  i. 
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action  for  breach  of  a  contract  to  deliver  specific  goods 
sold,  the  buyer  may,  under  the  provisions  of  the  Sale 
of  Goods  Act,  1893  (m),  obtain  an  order  for  the  delivery 
to  him  of  the  specific  goods  themselves  (n). 


Forfeiture  of 
right  to  com- 
pensation. 


In  some  cases,  also,  the  breach  of  a  contract  by  one  of 
the  parties  may  cause  him  to  forfeit  his  right  to  any  com- 
pensation for  what  he  has  done  before  breach.  Thus, 
if  a  servant  hired  by  the  month  wrongfully  leaves,  or  is 
discharged  on  account  of  his  misconduct,  in  the  middle 
of  a  month,  he  will  lose  the  whole  month's  wages  (0). 


Rules  for  the 
construction 
of  contracts. 


The  last  subject  to  be  considered  in  the  present 
chapter  is  that  of  the  rules  for  construction  of  contracts, 
a  matter  of  considerable  importance.  In  the  first  place, 
it  must  be  observed,  that  while  the  jury  decide  on 
questions  of  fact,  it  is  for  the  Court  to  put  the  correct 
construction  on  any  instrument ;  and,  to  ensure  uni- 
formity in  construction  as  far  as  possible,  certain  rules 
have  been  framed  and  handed  down  from  time  to  time. 
These  rules  are  stated  by  Mr.  Chitty  in  his  work  upon 
Contracts  very  fully  (p),  and  the  most  important  of 
them  are  as  follows  : — 


1.  Agreements  I«  Every  agreement  shall  have  a  reasonable  const ruc- 
t..  be  construed  ^-Ql  aCjeordinq  to  the  intention  of  the  parties:  cm.  if  a 
person  borrows  a  horse,  it  will  be  considered  a  part  of 
the  agreement  that  he  shall  feed  it  during  the  time  it 
remains  in  his  possession.  This  is  a  great  and  im- 
portant rule  of  construction,  but  upon  it  two  points 
must  be  borne  in  mind:  "First,  that  it  is  not  enough 
for  a  party  to  make  out  a  possible  intention  favourable 
to  his  view,  but  he  must  shew  a  reasonable  certainty 
that  the  intention  was  such  as  he  suggests;  and, 
secondly,  that  all  latitude  of  construction  must  submit 

(in)  56  &  57  Vict,  c   71,  s  52. 
(n)  Beetfost,  Part  III.  ch.  i. 
{o)   See  hereon  also  post,  ch.  vi.  p.  235. 

(p)   Bee  Chitty  on  Contracts,  109-130,  from  which  pages  the  follow- 
ing remarks  on  the  construction  of  contracts  are  mainly  gathered. 
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to  this  restriction,  viz.,  that  the  words  and  language 
of  the  instrument  will  bear  the  sense  sought  to  be 
put  upon  them  :  for  the  Court  cannot  put  words  in 
a  deed  which  are.  not  there,  or  put  a  construction  on 
the  words  of  a  deed  directly  contrary  to  the  plain 
sense  of  them  "  (q). 

2.  Agreements   shall  be  construed  liberally,  eg.  the2- 
word  "men"  used  in  a  contract  may  often  be  held  to  liberally. 
include  both  men  and  women  (/•). 

3.  Agreements  shall  be  construed  favourably ;  which  3-  Agreements 
means  that   such  a  construction  shall  be  put  that,  if  favourably™* 
possible,  they   may   be    supported.       Thus,   if    on    an 
instrument  it  is  possible  to  put  two  constructions,  one 

of  which  is  contrary  to  law,  and  the  other  not,  the 
latter  shall  be  adopted.  And  it  is  upon  this  principle 
that  words  sometimes  have  different  meanings  given 
to  them  :  thus  the  word  "  from  "  is  prima*  facie  ex- 
clusive, but  it  always  depends  on  the  context;  and 
the  words  "  on  "  or  "  upon  "  may  mean  either  before 
the  act  to  which  it  relates,  or  simultaneously  with  the 
act  done,  or  after  the  act  done  ;  and  the  word  "  to  " 
may  mean  "  towards  "  (s). 

4.  Words  are  to  be  understood  in  their  plain,  ordinary,  4-  Words  are 
and  popular  sense.      But  if  words  have  by  any  usage  of  stood  in  their 
trade  or  custom  obtained  a  particular  signification,  then  n^nine 
that  meaning  will  generally  be  put  upon  them. 

5.  The  construction  shall  be  put  upon  Iheentire  instru-  5-  The  con- 
ment,  so  that  one  part  may  assist  another ;  and  it  is  upon  i,e  on  the 
this  rule  that,  to  further  the  evident  intention  of  the  J*™  i"'stni" 

(q)  Chitty  on  Contracts,  no. 

(»•)  See,  as  to  the  liberal  construction  of  certain  words  in  statutes, 
the  Interpretation  Act.  1 889  (52  &  53  Vict.  c.  63),  ami  see  also  th>- 
Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  sect.  66,  which  provides 
that  "in  the  construction  of  a  covenant  or  proviso,  or  other  pr<  vision 
implied  in  a  deed,  by  virtue  of  this  Act.  words  importing  the  singular 
or  plural  number,  or  the  masculine  gender,  shall  be  read  as  also  im- 
porting the  plural  or  singular  number,  or  as  extending  to  females,  as 
the  case  may  require." 

(x)  Chitty  on  Contracts,  114. 
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parties,  words  used  in  a  contract  may  be  transposed  ; 
and  again,  that  where  there  are  general  words  follow- 
ing after  certain  particular  words,  they  will  be  con- 
strued as  only  ejusdem  generis  with  the  particular 
words.  This  rule  also  has  to  be  taken  subject  to  the 
maxim  Falsa  demonstrate  non  nocet,  the  meaning  of 
which  maxim  has  been  well  stated  to  be,  "that  if  there 
is  in  the  former  part  of  an  instrument  an  adequate  and 
sufficient  description  shewing  with  convenient  certainty 
the  subject-matter  to  which  it  was  intended  to  apply, 
a  subsequent  erroneous  addition  will  not  vitiate  that 
description  "  (t).  As  regards  differences  between  the 
operative  words  used  in  a  deed  and  the  recitals,  the 
following  rules  have  been  laid  down  : — ( I .)  If  the 
recitals  are  clear,  but  the  operative  words  ambiguous, 
the  recitals  govern.  (2.)  If  the  recitals  are  ambiguous, 
but  the  operative  words  clear,  the  operative  words 
govern.  (3.)  If  the  recitals  and  the  operative  words 
are  both  clear,  but  are  inconsistent,  the  operative 
words  govern  (u). 


6.  The  lex  loci       6.  A  contract  is  to  be  construed  according  to  the  law  of 

contractus  i&  to    . 

prevail  unless  the  country  where  made,  except  when  the  parties  at  the 
made^helr  ^me  °f  ma^n9  the  contract  had  a  view  to  a  different 
contract  with    country  (v). — From  this  it  follows   that  if    a  contract 

reference  to.  t  1  t-<  t  •• 

another  is  made  anywhere  out  of  England,  and   an   action  is 

brought  on  it  here,  it  will  ordinarily  be  necessary  to 
give  evidence  to  shew  what  the  law  of  the  place  where 
it  was  made  is  as  to  it ;  and  with  regard  to  the  last 
part  of  this  rule,  what  is  meant  is,  that  although  the 
lex  loci  contractus  generally  applies,  yet  if  the  parties 
have  in  contemplation,  at  the  time,  the  performance  of 
the  contract  in  another  country,  then  the  law  of  that 
country  will  apply,  e.g.  if  a  bill  of  exchange  is  executed 


(t)  Chitty  on  Contracts,  121. 

(u)  Ex  -parte  Dawes,  re  Moon,  17  Q.  B.  D.  275;  34  W.  K.  752  ;  55 
L.  T.  114. 

(v)  See  South  African  Breweries  v.  Kimj  (1900),  1  Ch.  273  ;  69  L.  J. 
Ch.  171  ;  82  L.  T.  32. 


THEIR  BREACH,  AND  RULES  FOR  THEIR  CONSTRUCTION".  2j 

here  but  made  payable  abroad  (x).  However,  the  rule 
altogether  only  primarily  holds  good,  and  the  Court 
must  look  at  the  circumstances  of  each  contract,  and 
consider,  having  regard  to  the  nature  of  the  contract, 
and  the  other  circumstances  of  the  case,  what  law  it 
is  to  be  governed  by  (y). 

And  notwithstanding  the  rule  that  the  lex  loct  con-  But  iu  briug- 
tractus    governs,    yet,    although    a    contract    is    made  |^ '"uxteci" 
abroad,  as  regards  the   proceedings  to  enforce  it,  the/0"°"Vl'"'" 
lex  loci  fori  (i.e.  the   law   of   the  country  where  the 
action    is   brought)    governs ;    so   that,    for    instance, 
although  a  contract  is  made  abroad  in  a  country  where 
the  period  of  limitation  for  bringing  the  action  is  diffe- 
rent from  what  it  is  here,  yet,  if  the  action  is  brought 
here,  our  Statute  of  Limitations  will  bind.      Again,  a  Lerouat  v. 
contract  may  be  made  abroad,  and  by  the   law  of  the 
country  where  made  may,  perhaps,  not  be  required  to 
be  in  writing,  although   here  it  may  be  otherwise  by 
reason  of  the  provisions  of  the  Statute  of  Frauds.      Yet 
if  such  a  contract  is  made  abroad  without  writing,  and 
an  action  is  brought  here  upon  it,  such  action  cannot 
succeed,  the  Statute  of  Frauds  dealing  with  matter  of 
procedure  only — that  is,  not  invalidating  the  contract, 
but  requiring  the  evidence  of  writing  (z). 

7.  If  there  are  two  repugnant  clauses  in  a  contract  7.  Of  two 
the  first  is  the  one  to  be  received  (a).      This  rule  is,  how-  cSfusMthe 
ever,  subject  to  a  different  construction  being  possibly  Gratia  to  be 
come  to  by  reason  of  recitals  (b). 

8.  The    construction    shall    be    taken   must   strongly  8.  The  con- 
against  the  grantor  or  contractor.      But  this  is  a  rule  ^taken  " 

against  the 

(x)  See  also  hereon  Jacobs  v.  Credit  Lyonnais,  12  Q.  B.  D.  5S9  ;  53  g|;int"' 

L.  J.  Q.  B.  156  ;  50  L.  T.  194 ;  32  W.  R.  761. 

(y)  Re  Missouri  Steamship  Co.,  42  Ch.  D.  321 ;  58  L.  J.  Ch.  721  ;  61 

L.  T.  316  ;  Hamlyn  v.  Talisker  Distillery  (1894),  A.C.  202  ;  72  L.  T.  1. 
(2)  Leroux  v.  Brown,  12  C.  B.  801. 

(a)  It  may  be  noted  that  the  contrary  is  the  rule  in  the  case  of  a 
will ;  for,  as  a  subsequent  will  revokes  a  former,  so  a  later  clause  will 
have  effect  over  an  earlier. 

(b)  Ante,  p.  26. 
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not  to  be  resorted  to  until  after  all  other  rules  of 
construction  fail ;  and  in  some  cases  it  will  not  apply 
at  all — thus  it  does  not  apply  against  the  crown. 

9.  Parol  evi-  Q.  Pam/  evidence  is  not  admissible  to  vary  or  con- 

missible0toafl~    t}'"'H('t  a  written  contract,  hit  it  is  admissible  to  explain 
contradict  a      in  the  case  of  a  latent,  though  not  in  the  case  of  a  patent, 

written  ,  .  .... 

contract.  ambujuity. — A  patent  ambiguity  is  one  appearing  on 

the  face  of  the  instrument.  A  latent  ambiguity  is  one 
not  so  appearing,  but  raised  by  extraneous  evidence. 
And  the  distinction  between  these  two  cases  as  to  the 
admissibility  of  parol  evidence  has  been  well  stated  by 
Lord  Chief-Justice  Tindal  as  follows : — 

The  <listinc-  "  The  general  rule  I  take  to  be  that  where  the  words 

tion  as  to  the       P  ...  .      ,  j>  «•  1  • 

admissibility    01  an.Y  written  instrument  are  tree  trom  ambiguity  m 
of  parol  evi-     themselves,  and  where  external  circumstances  do  not 

deuce  in  the  ' 

case  of  a  patent  create  any  doubt  or  difficulty  as  to  the  proper  applica- 
ambiguity,  as   tion  of  those  words  to  claimants  under  the  instrument, 
^Justice 'l  or  ^ne  SUDJect-matter  to  which  the  instrument  relates, 
Tindal.  such  instrument  is  always  to  be  construed  according  to 

the  strict,  plain,  common  meaning  of  the  words  them- 
selves ;  and  that,  in  such  case,  evidence  dehors  the 
instrument  for  the  purpose  of  explaining  it  according 
to  the  surmised  or  alleged  intention  of  the  parties,  is 
utterly  inadmissible.  The  true  interpretation,  however, 
of  every  instrument  being  manifestly  that  which  will 
make  the  instrument  speak  the  intention  of  the  party 
at  the  time  it  was  made,  it  has  always  been  considered 
an  exception,  or,  perhaps,  to  speak  more  precisely,  not 
so  much  an  exception  from,  as  a  corollary  to,  the 
general  rule  above  stated,  that  where  any  doubt  arises 
upon  the  true  sense  and  meaning  of  the  words  them- 
selves, or  any  difficulty  as  to  their  application  under 
the  surrounding  circumstances,  the  sense  and  meaning 
of  the  language  may  be  investigated  and  ascertained 
by  evidence  dehors  the  instrument  itself ;  for  both 
reason  and  common  sense  agree  that  by  no  other 
means  can  the   language   of  the  instrument  be  made 
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to  speak  the  real  mind  of  the  party.  Such  investi- 
gation does  of  necessity  take  place  in  the  interpre- 
tation of  instruments  written  in  a  foreign  language  ; 
in  the  case  of  ancient  instruments  ;  in  cases  where 
terms  of  art  or  science  occur  ;  in  mercantile  contracts, 
which  in  many  instances  are  in  a  peculiar  language 
employed  by  those  who  are  conversant  in  trade  and 
commerce  ;  and  in  other  instances  in  which  the  words, 
besides  their  general  common  meaning,  have  acquired, 
by  custom  or  otherwise,  a  well-known,  peculiar,  idio- 
matic meaning,  in  the  particular  county  in  which  the 
party  using  them  was  dwelling,  or  in  the  particular 
society  of  which  he  formed  a  member,  and  in  which 
he  passed  his  life  "  (c). 

When  a  contract  has  once  been  reduced  into  writing,  Gou  v.  Lord 
evidence  cannot  be  given  to  shew  that  the  parties 
at  the  time  agreed  orally  that  some  other  term  or 
stipulation  should  be  part  and  parcel  of  the  contract, 
for  to  admit  any  such  evidence  would  be  in  effect 
to  vary  the  written  instrument  (d).  Where,  however, 
a  contract  is  in  writing,  but  there  are  collateral 
terms  or  conditions  entered  into  which  are  not  con- 
trary to  the  tenor  of  the  written  agreement,  or  supple- 
mentary terms  are  arranged,  evidence  of  such  terms 
may  be  given  (e).  And  evidence  may  also  be  given 
to  shew  that,  by  reason  of  some  condition  or  stipulation, 
a  document  purporting  to  be  a  contract  is  in  fact  no 
contract  at  all  (/).  If  parties  have  made  an  executory 
contract  which  is  to  be  carried  out  by  a  deed,  and 
such  deed  is  afterwards  executed,  the  real  complete 
contract  is  to  be  found  in  the  deed,  and  the  parties 
have  no  right  to  look  at  the  contract,  although  it  is 


(c)  Shore  v.   Wilson,  9  C.  &  F.  565. 

(d)  Go.-m  v.  Lord  Nugent,  5  B.  &  A.  58  ;  Stott  v.  Fairlamb,  52  L.  J. 
Q.  B.  420;  48  L.  T.  574;  Lcduc  v.  Ward,  20  Q.  B.  1>.  475  ;  57  L.  J. 
Q.  B.  379  ;  58  L.  T.  908. 

(e)  See  Anson's  Contracts,  279,  2S0. 

(f)PatUt  v.  //■vnibrook  (1S97),  1  Ch.  25  ;  66  L.  J.  Ch.  144  ;  75 
L  T.  475- 
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recited  in  the  deed,  except  for  the  purpose  of  con- 
struing the  deed  itself  ;  it  must  not  be  looked  to  for 
the  purpose  of  enlarging,  or  diminishing,  or  modifying 
the  contract  which  is  to  be  found  in  the  deed  itself  (g). 

Ba&reasum  In  mentioning  the  subject  of  implied  contracts,  we 

tocihm?*  ^ave  already  stated  that  where  there  is  some  well- 
known  and  established  usage  or  custom  in  a  trade, 
persons  may  be  taken  in  their  contract  to  have  had 
that  in  view  at  the  time  ;  and  a  contract  may  be  con- 
strued on  that  footing,  provided,  of  course,  that  the 
custom  or  usage  does  not  clash  with  the  contract ;  for 
it  is  an  imperative  principle  of  construction  that  when- 
ever there  is  an  implied  contract,  and  the  parties  have 
also  expressly  agreed  on  the  point,  the  maxim  Expres- 
sion fctcit  cessare  taciturn  will  have  effect  (h). 

Summary  of  The  exceptions  to  the  rule  that  extraneous  evidence 

admission        is  not  admitted  where  there  is  a  written  contract  are 
O!;'i:lrolo  conveniently  summarized  as  follows  : — 

(i.)  Cases  where  terms  are  proved  supplementary 
or  collateral  to  so  much  of  the  agreement  as  is  in 
writing. 

(2.)  Cases  where  explanation  of  the  terms  of  the 
contract  is  required,  i.e.  in  cases  of  latent  as  opposed 
to  patent  ambiguities. 

(3.)  To  introduce  usages  into  the  contract. 
(4.)  To  shew  fraud,  duress,  or  mistake  {%). 

Money-  In    addition,    it    is    now   necessary    to   observe   the 

iW  '   provisions   of  the  Money-Lenders'  Act,   1900  (/•),   as 

regards  contracts  entered  into  with  money-lenders,  as 

defined   by  the  Act.      It  is  provided  that,  as  regards 

securities    taken    after    1st   November    1900,   if  the 


iff)   Lerjr/ott  v.  Barrett,  15  Ch.  D.  306  ;  28  W.  R.  962  ;   43  L.  T.  641. 

(h)  Ante,  p  22;  and  Bee  hereon  Wigglenoorth  v.  JJallison,  1  S.  L.  C. 
545  :  Doug].  201  ;  Johnson  v.  Rwylton,  7  Q.  B.  D.  438;  50  L.  J.  Q. 
1$.  735  ;  45  L.  T.  374. 

1 1  Anson'ii  Contract*,  269.  (A)  63  &  64  Vict.  c.  51. 
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interest  is  excessive,  or  the  expenses,  fines,  &c,  are 
excessive,  and  if  the  transaction  is  harsh  or  uncon- 
scionable, the  Court  may  re-open  the  transaction  and 
relieve  the  borrower  from  payment  of  any  sum  in 
excess  of  what  the  Court  considers  under  all  the 
circumstances  to  be  fairly  due  (/).  In  other  words, 
notwithstanding  the  written  contract,  the  Court  can 
receive  evidence  and  go  completely  behind  it. 

When   a  contract  is  to  be   completed   by  a  certain  As  to  when 
day,  the  rule   at  law   formerly  always  was  that  time  essence  of  a" 
was  of  the  essence  of  the  contract;  but  in  equity  it contract- 
was  never  so,  unless  expressly  so  stipulated,  either  at 
the  time  of  the  contract,   or   by  notice  given    after- 
wards (in),  or  it  appeared  to  be  so  intended  from  the 
nature  of  the  property,  e.g.  where  a  reversion  was  being 
sold,  as  it  might  at  any  moment,  through   the  falling 
in  of  the  life-estate,  become  an  estate  in  possession. 
The  Judicature  Act,  1873  (n),  however,  now  provides  Judicature 
that  stipulations  as  to  time  shall  receive  in  all  courts 
the  same  construction  and  effect  as  they  would   have 
theretofore  received  in   equity.      But,  notwithstanding 
this  enactment,  in  mercantile  contracts  stipulations  as 
to  time    are   still  of   the  essence  of  the  contract  (0), 
subject  to  this,  that  with  regard  to  contracts  for  the 
sale  of  goods,  it  has  now  been  provided  that,  unless  a  Sale  of  Goods 
different  intention  appears  from  the  terms  of  the  con- 
tract,  stipulations  as  to  time  of  payment  are  not  deemed 
to  be  of  the  essence  of  the  contract ;  and  whether  any 


(/)  Sect.  I.  See  hereon  Re  Dclitor,  Ex  parte  Debtor  (1903),  I  K.  B. 
705  ;  72  L.  J.  K.  B.  232  ;  88  L.  T.  401,  overruling  the  previous  casn 
i»£  Wilton  v.  Osborne  (1901),  2  K.  B.  no;  70  L.  J.  K.  B.  507.  A 
"money-lender"  is  defined  by  sect.  6.  Sect.  2  provides  for  the  regis- 
tration of  money-lenders,  and  that  a  money-lender  shall  carry  on  bis 
business  only  in  his  registered  name,  and  at  his  registered  address*  - 

(m)  However,  a  party  to  a  contract  is  not  entitled  in  every  case  by 
giving  notice  to  make  time  of  the  essence  of  the  contract  ;  there  must 
have  been  some  unreasonable  delay  by  the  other  party,  din  n  v.  St  tin 
13  Ch.  I).  589;  49  L.  J.  Ch.  166. 

(n)  Jud.  Act,  1873,  s-  25  (7)5  Indermaur's  Manual  of  Equity,  283, 
284. 

(<>)  Renter  v.  Sala,  4  C.  P.  D.  249  ;  4S  L.  J.  Q.  B  492. 
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other  stipulation  as  to  time  is  of  the  essence  of  the 
contract  or  not,  depends  on  its  terms  (p). 


Meaning  of 

the  teim 
'"  month. " 


eontraets. 


The  term  "  month  "  in  a  contract  signifies  a  lunar 
month  (q),  except  in  the  case  of  mercantile  contracts, 
e.g.  bills  of  exchange,  when  it  signifies  a  calendar 
month.  In  a  statute  passed  before  1 8  5  I ,  it  means, 
primd  facie,  a  lunar  month,  but  after  that  time  a 
calendar  month  (r). 

Besides  contracts  strictly  so  called,  it  may  also  be 
well,  in  concluding  this  chapter,  to  mention  what  are 
sometimes  known  as  Quasi  contracts.  The  expression 
is  merely  a  general  term  intended  to  include  many  legal 
relations  in  which  there  is  an  obligation  resting  on  a 
party  although  there  is  no  contract  in  any  direct  way, 
e.g.  if  A.  has  received  the  money  of  B.  under  circum- 
stances which  disentitle  him  to  retain  it,  B.  can  recover 
it  from  him  ;  or  if  one  of  several  co-debtors  pays  the 
entire  amount  of  the  debt,  he  may  recover  from  each  of 
the  others  his  proportionate  share  (s).  So  also  where, 
in  an  action  for  trespass  to,  or  conversion  or  wrongful 
detention  of,  goods,  the  plaintiff  recovers  the  full  value 
of  the  goods  or  damages,  and  the  defendant  satisfies 
the  judgment,  the  transaction  operates  as  a  sale  of 
the  goods  from  the  plaintiff  to  the  defendant,  as  from 
the  time  when  the  judgment  is  satisfied  (t). 


(p)  56  &  57  Vict.  c.  71,  s.  10. 

(q)  Hulton  v.  liroivn,  29  W.  R.  92S  ;  45  L.  T.  343. 

(r)   52  k  53  Vict.  c.  63,  s.  3. 

(s)    See  Anson's  Contracts,  383. 

(/)    Chalmers,  Sale  of  Goods  Act,  1893,  notes  to  sect.  1,  p.  9. 
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CHAPTER   II. 

OK   SIMPLE   CONTRACTS,  AND    PARTICULARLY    OF   CASES    IN 
WHICH    WHITING    IS    REQUIRED    FOR   THEIR    VALIDITY. 

A   simple  contract  may  be  defined  as  an  agreement  Definition  of « 
relating  to  some  matter,  and  either  made  by  word  of  tract  * 
mouth,  or  by  writing  not   under  seal ;  and  such  con- 
tracts have  been  said  to  be  called  simple  because  they 
subsist   by   reason    simply   of   the   agreement    of    the 
parties,  or  because  their  subject-matter  is  usually  of  a 
more  simple  or  of  a  less  complex  nature  (a).      They 
have  four  great  essentials,  which  are — (1)  Parties  able  Four  essentials 
to  contract;   (2)   Such   parties'   mutual  assent  to  the  tract"!''  * 
contract;     (3)     A    valuable    consideration;     and    (4) 
Something   to   be    done    or  omitted  which    forms   the 
object  of   the   contract,   and   which   must   be   neither 
illegal  nor   immoral  (b).      There  are  in  certain    cases 
other  requirements,  aud  particularly  writing  is  neces- 
sary in  some  cases,  as  will  presently  be  shewn  ;   but  in 
these  cases  the  form  of  writing  is  not  generally  re- 
quired to  give  efficacy  to  the  contract,  as  in  the  case  of 
a  deed,  but  as  evidence  of  its  existence. 

Firstly,  then,  as  to  the   parties  to   contract.      As  a  Generally 
general  rule,  all  persons  are  competent  to  contract,  for  p^ons^aie 
the  law  presumes  this   until  the  contrary  is   shewn  ;  competent  to 

.  .  contiact. 

but  inability  to  contract  may  often  be  shewn,  and 
it  will  be  found  that  in  some  cases  the  incompetency 
to  contract  is  absolute,  in  others  only  limited,  in  some 
the  contract  is  of  no  effect  at  all,  in  others  only  so 
with  regard  to  the  incompetent  party. 

(«)  Brown's  Law  Diet.  493. 
(b)  Chitty  on  Contracts,  8. 
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cases  of  in-  The  chief  cases  of  incompetency  to  contract,  either 

competency  to  entjre  or  limited,  may  be  stated  to  be  in  the  case  of 

contract.  '  J  . 

infants,  married  women,  persons  of  unsound  mind, 
intoxicated  persons,  persons  under  duress,  and  aliens ; 
and  as  contracts  with  all  these  persons  are  discussed 
in  a  subsequent  chapter,  nothing  further  need  here  be 
remarked  as  to  them  (c). 

A  person  not  Only  a  party  to  a  contract  can  sue  thereon;  and 
couTract^an-  *  person  taking  a  benefit  under  it,  but  not  a  party  to 
not  sue  on  it.  jt)  cannot  sue,  unless  indeed  there  is  a  provision  in  an 
Act  of  Parliament  enabling  him  to  do  so  (d),  or  unless 
the  circumstances  are  such  that  he  is  entitled  to  say 
that  he  is  a  cestui  que  (rust  of  the  benefit  of  the  con- 
tract (e),  or  unless  he  is  an  assignee  of  a  party  to  the 
contract,  and  thus  entitled  to  stand  in  his  shoes. 

There  must  be  Secondly,  as  to  the  mutual  assent,  it  is  essential 
o^thTpartfe"!  that  both  the  parties  should  agree  to  exactly  the  same 
thing ;  there  must  be  mutuality  in  the  contract,  or 
there  can  be  no  contract  at  all  (/).  Thus  if  there  is 
a  direct  offer  on  the  one  side,  and  direct  and  unequi- 
vocal acceptance  on  the  other,  of  exactly  the  same 
thing,  then  there  is  a  perfect  contract ;  but  if  the 
acceptance  is  in  any  way  conditional,  or  introduces  any 
fresh  term  or  stipulation,  then  there  is  no  complete 
contract,  unless  that  fresh  term  or  stipulation  is  in  its 
turn  directly  acceded  to  by  the  other  contracting 
Foster  v.  party   (rj).      And   there    can    be  no  contract   where   a 

Afackinnon.  party?  though  signing  a  document,  did  not  in  fact  know 
what  he  was  signing  by  reason  of  the  fraud  of  the 
other  party,  unless,  indeed,  he  was  guilty  of  negligence 

(c)  See  post,  chap.  vii. 

(d)  Re  Rolherham  Alum  and  Chemical  Co.,  25  Ch.  D.  Ill  ;  53  L.  J. 
(  h.  290 ;  32  W.  R.  131  ;  50  L.  T.  219. 

wndy  v.   Gandy,  30  Ch.  D.  57  ;  54  L.  J.  Ch.  1154;  33  w-  R- 
803  ;  53  L.  T.  306.  (/)  Jordan  v.  Norton,  4  M.  &  W.  155- 

(</)Fowle  v.  Freeman,  6  Ves.  351  ;  Winn  v  Bull,  7  Ch.  D.  29  ;  47 
I,.  J.  Ch.  139;  Uuuey  v.  Horn-Payne,  4  App.  Cas.  311  ;  48  L.  J.Ch. 
X46;  HawkcBworth  v.  Chaffey,  55  L.  J.  Ch.  335;  54  L.  T.  72;  Watson 
v.  M'Allum,  87  L.  T.  547. 
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in  signing,  when  he  may — e.g.  in  the  case  of  bills  or 
notes — incur  a  liability  to  third  parties  (h).  Even 
although  there  is  an  offer  and  a  direct  acceptance,  it 
sometimes  happens  that  no  contract  is  produced  there- 
by, for  evidence  may  be  given  of  extraneous  facts 
which  shew  that  the  parties  did  not  in  fact  mean  to  be 
bound.  Thus,  where  matters  generally  are  under  dis-  Husseyv. 
eussion,  and  then  there  is  a  bare  offer  to  sell  for  so  H'"'n-1'"' 
much,  and  an  acceptance,  and  afterwards,  on  further 
discussion  as  to  payment  and  other  terms,  the  parties 
disagree,  here  the  fact  of  other  matters  having  been  at 
the  time  under  consideration,  and  there  having  been 
subsequent  negotiations  with  regard  thereto,  shews 
that  there  was  in  fact  no  concluded  contract  (j).  But  Bellamy  v. 
if,  in  fact,  no  other  terms  were  under  consideration, 
and  there  was  a  simple  offer  and  a  direct  acceptance, 
the  circumstance  that  the  parties  afterwards  entered 
into  further  negotiations,  cannot  alter  the  fact  that  a 
concluded  contract  had  been  actually  made  (j). 

Where  it  is  necessary,  to  satisfy  the  Statute  of  Wbat  is  neces- 
Frauds,  that  the  contract  should  be  in  writing,  there  u8h  a  contract 
is  also  another  point  to  be  observed  if  it  is  desired  to  f10'"  ,hffe"  ;nt 

r  instruments. 

make  out  a  contract  from  different  instruments,  and 
that  is,  that  the  different  instruments,  offered  as  con- 
stituting an  entire  contract,  must  be  connected  inter 
se — that  is,  by  reference  in  themselves  to  each  other — 
without  the  necessity  of  any  parol  evidence  to  connect 
them.  This  is  well  shewn  by  the  case  of  Boydell  v.  Boyddiv. 
Drummond  (k),  which  was  an  action  for  alleged  breach 
of  contract  to  take  and  pay  for  a  set  of  prints  from 
some  of  the  scenes  in  Shakespeare's  plays,  and  which 
contract,  as  it  was  not  to  be  performed  within  a  year. 


{h)  Foster  v  Mackinnon,  L.  R.  4  C.  P.  704;  38  L.  J.  C.  P.  310: 
Lewis  v.  Clay,  67  L.  J.  Q.  B.  224  ;  77  L.  T.  653  ;  40  W.  R.  319. 

(t)  Hussey  v.  Horn-Payne,  4  App.  C»s.  311  :  48  L.  J.  Cli.  846; 
Bristol  and  Swansea  Aerated  liread  Co.  Limited  v.  Maggt,  44  Ch.  D. 
t)i6  ;  59  L.  J.  Ch.  472  ;  62  L.  T.  416. 

[j)  Bellamy  v.  Debenham,  45  Oh.  D.  481  ;  63  L.  T.  220. 

(k)  11  Bast,  142. 
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was  required  to  be  in  writing  by  section  4  of  the 
Statute  of  Frauds.  The  agreement  in  writing  on  which 
it  was  sought  to  charge  the  defendant  was  this — that 
printed  copies  of  the  prospectus,  containing  the  full 
particulars  of  the  publication,  lay  on  the  counter  of  the 
plaintiff's  shop  for  inspection,  and  that  there  was  also 
a  book  lying  there,  headed  "  Shakespeare  Subscribers : 
their  signatures,"  and  that  the  defendant  had  signed 
his  name  in  this  book  ;  but  it  also  appeared  that  there 
was  nothing  in  the  book  which  contained  the  signatures 
referring  to  the  prospectus,  nor  was  there  anything  in 
the  prospectus  referring  to  the  book ;  and  upon  this  it 
was  held  that  there  was  no  binding  contract,  the  reason 
being  shewn  in  the  following  passage  from  one  of  the 
judgments  delivered  :  "  If  there  had  been  anything  in 
the  book  which  had  referred  to  the  particular  prospectus, 
that  would  have  been  sufficient ;  if  the  title  to  the  book 
had  been  the  same  as  the  prospectus,  it  might  perhaps 
have  done  ;  but  as  the  signature  now  stands,  without  re- 
ference of  any  sort  to  the  prospectus,  there  was  nothing 
to  prevent  the  plaintiff  from  substituting  any  prospec- 
tus, and  saying  that  it  was  the  prospectus  exhibited  in 
his  shop  at  the  time  to  which  the  signature  related  "  (I). 

Modernrelaxa-       But    the    rule   as    thus    laid    down    in    Boy  dell    v. 
rtrictroleiii     Drummond  must  be  taken  to  have  been  somewhat  re- 

BoydeUv.         laxed  bv  modern  cases,  it  having  been  held  that  parol 
Drummond.  J  , 

evidence  is  admissible  to  connect  two  documents  where 

one  document  obviously  refers  to  another,  and  where 

the  two  when  thus  connected  make  a  contract  without 

Oliver  v.  further  explanation   (in).      Thus   in   one  case  the  de- 

"  "'""■'■         fendant  agreed  to  sell  to  the  plaintiff  a  freehold  estate 

for  £2375,  and  signed  a  memorandum  which  contained 

all  the  essentials  of  the  contract  except  that  it  omitted 

to  mention  or  refer  to  the  property  agreed  to  be  sold. 

Two  days  afterwards  the  plaintiff,  pursuant  to  the  con- 

(l)  Per  Le  Blanc,  J.,  11  East,  15S.  See  further  Ingram  v.  Little, 
1  C  &  E.  186  ;  Sfadds  v.  Watson,  33  W.  R.  118;  Potter  v.  Peters,  64 
L.  J.  Oh,  357  ;  74  L.  T.  624.  (m)  See  Anson's  Contracts,  80. 
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tract,  sent  the  defendant  a  cheque  for  the  deposit  and 
in  part  payment  of  the  price,  and  the  defendant  replied 
by  letter,  "  I  beg  to  acknowledge  receipt  of  cheque 
on  account  of  the  purchase-money  for  the  F.  estate." 
It  was  held  that  parol  evidence  was  admissible  to  e 
plain  the  circumstances  under  which  the  letter  was 
written,  and  that  as  such  evidence  connected  the  letter 
and  the  memorandum,  the  two  documents  read  to- 
gether constituted  a  sufficient  memorandum  under 
the  Statute  of  Frauds  (n).  It  will  be  observed  that 
in  this  case  there  was  an  obvious  reference  in  the 
letter  to  another  document,  which  was  not  the  case  in 
Boydcll  v.  Drummond,  the  rule  in  which  case  must  still 
be  taken  as  holding  good  in  its  general  terms,  and 
which  has  indeed  been  since  acted  upon  by  the  same 
Judge  who  decided  the  case  just  referred  to  (o). 

It  must,  however,  be  remembered  that  where  the 
contract  is  not  required  by  law  to  be  in  writing,  there  is 
nothing  to  prevent  the  connection  of  several  documents 
by  oral  evidence  (p). 

Any  offer  that  is  made  by  a  person  does  not  bind  An  offer  is 
him,  and  may  be  revoked  by  him,  until  it  is  accepted  by  tin  accepted. 
the  person  to  whom  it  is  made,  for  until  then  he  has 
a  locus  posnitentice  allowed  him  (q) ;  and  this  is  true, 
although  the  person  making  the  offer  expressly  gives 
the  person  to  whom  it  is  made  a  certain  time  to  accept 
or  reject  it.      There  is  nothing  binding  between  the 

(n)  Oliver  v.  Hunting,  44  Ch.  D.  205  ;  59  L.  J.  Ch.  255  ;  62  L.  T. 
108.  See  also  McQuffie  v.  Purli  igh,  78  L.  T.  264.  In  connection  with 
the  principle  involved  in  Boydell  v.  Drummond,  see  also  /'<•</•<•<  v. 
Gardner  (1897),  (1  Q.  B.  688;  66  L.  J.  Q.  B.  457;  76  L.  T.  441), 
where  it  was  held  that  an  envelope  addressed  to  a  vendee,  and  received 
by  him,  enclosing  a  letter  which  set  out  the  terms  of  the  contract,  but 
in  which  the  name  of  the  vendor  only  appeared,  was  sufficiently  con- 
nected with  the  enclosure  to  be  admitted  in  evidence,  in  older  to  prove 
a  memorandum  in  writing  of  the  contract,  within  the  meaning  either 
of  sect.  4  of  the  Statute  of  Frauds,  or  of  sect.  4  of  the  Sale  of  Goods 
Act.  1893. 

(o)  Mr.  Justice  Kekewich  in  Potter  v.  Piters,  64  L.  J.  Ch.  357  :  74 
L.  T.  624. 

{p)  Edwards  v.  Aberayron  Mutual  Insuranct  Company,  1  <,>.  1".  1'. 
5S7  :  44  L.  J.  Q.  B.  67.  {>/)  RouUedge  v.  Grant,  4  Bing.  653. 
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parties  until  the  offer  is  accepted ;  but,  when  the  un- 
conditional acceptance  is  once  made,  there  is  a  per- 
fect and  binding  contract.      When   a  offer  is  made  by 
Presumption    letter,  which   is  to  be   accepted   by  a  particular  time, 
of  iutentionUCe  tnere  is  a  presumption  that  the  intention  to  contract 
to  contract      continues   until  that  time   arrives,  unless   the  offer   is 
before  then  rescinded.      Thus,  where  an  offer  was  made 
Adanu  v.         by   the    defendant    to    sell  at    a    certain    price,   "  re- 
ceiving an  answer  by  return  of  post,"  and  through  the 
defendant's  mistake  the  plaintiff  did  not  get  the  letter  at 
the  time  he  should  have  done,  but  when  he  did  receive  it 
sent  an  answer  by  return  of  post,  and  the  defendant  had 
in  the   meantime  considered  the  bargain  off,  and  sold 
to  some   one   else,  it  was   held   that   there  was  a   per- 
Duntopv.        feet  contract  (r).      In  another  case,  an  offer  was  made 
which  required  an  answer  by  return  of  post,  and,  by  the 
fault  of  the  post-office  officials,  the  letter  did  not  reach 
the  plaintiff  when  it  ought  to  have   done,  but  directly 
he   did   receive  it   he  accepted  the  offer  ;   it  was  held 
that  there  was  a  complete  contract  (s).      And  it  has 
Qwnerduaine  been   held    that  an   offer   by  telegram   is    presumptive 
evidence   that   a   prompt   reply   is   expected,   and   an 
acceptance   by   letter   may   be   evidence   of   such    un- 
reasonable   delay    as   to   justify    a    withdrawal    of  the 
offer  (t). 

When  a  con-         It  is  now  definitely  decided   with  regard   to  a  con- 
place  through   tract  taking  place  through  the  post — that  is,  where  it 

the  post  is        }s   understood,   either  expressly  or  impliedly,  between 
complete.  .  .         ,  ,  •  f  i 

the  parties  that  the   acceptance  is  to  be  sent   by  post 

— that  such  a  contract  is  complete  directly  the   letter 

accepting   the   offer   is   posted,   even   although  it  may 

never   reach   its   destination   (it).      In   fact,  where  an 

offer  is   made  under  such   circumstances   that  it   must 

(r)  A  flatus  v.  Liudsell,  I  B.  &  Aid.  68 1.  See  also  Stevenson  v. 
M'Lecm,  5  <}.  B.  D.  356 ;  49  L.  J.  Q.  B.  701  ;  28  W.  R.  916. 

(.;,    /Junto//  v.  //ioainx,  1   H.  L.  Cas.  381. 

(I)   Quenerduaine  v.  Cole,  32  W.  R.  185. 

(«)  /I arris 's  Case,  L.  R.  7  Ch.  Ap.  5X7  ;  41  L.  J.  Ch.  621  ;  Thr 
Household  Fire  and  C'arriaf/e  Accident  Insurance  Co.  {Limited)  \. 
Urn  at,  4  Ex.  Div.  (0.  A.)  216  ;  48  L.  J.  Ex.  577. 
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have  been  within  the  contemplation  of  the  parties  that, 
according  to  the  ordinary  usages  of  mankind,  the  post 
might  be  used  as  a  means  of  communicating  the  accept-  Henthorn  v. 
ance,  the  contract  is  complete  as  soon  as  the  accept- 
ance is  posted  (x).  It  had  formerly  been  held  that 
such  a  contract  is  not  complete  until  the  letter  of 
acceptance  is  received  by  the  party  making  the  offer  (y), 
but  this  decision  is  now  clearly  overruled,  and  the  law- 
is  as  just  stated. 

An  offer  made  under  seal  cannot  be  withdrawn  (z)  ;  Revocation  or 
but  in  other  cases,  as  already  stated,  there  is  until  ac-  ^  offe***1  "' 
ceptance  a  locus  paenitentice,  and  it  may  be  withdrawn. 
But  no  withdrawal  or  revocation  of  an  offer  is  effective 
until  communicated,  and  though,  as  already  stated,  in 
the  case  of  contracts  taking  place  through  the  post,  an 
acceptance  is  communicated  when   it  is  despatched,  a 
revocation  or  withdrawal  is  not  communicated  until  it 
is  received  (a).      Therefore,  where  the  defendant  wrote  Byrne  v.  Y,ia 
and  posted  an  offer  (which  naturally  indicated  that  the  2l'"hoven- 
acceptance  might  be  communicated  in  the  same  way), 
and   the   plaintiff  wrote  accepting  it,  and  posted  such 
acceptance,  and   in   the   meantime  the   defendant   had 
written  withdrawing  his  offer,  but  such  letter  of  with- 
drawal had  not  been  received   by  the  plaintiff  at  the 
time  of  posting  his  acceptance,  it  was  held  that  there 
was  a  complete  contract  (b).      As  stated  in  the  case 
just  referred  to  below,  both  legal  principles  and  practi- 
cal convenience  require  that  a  person  who  has  accepted 
an  offer  not  known  to  him  to  have  been  revoked  shall 
be  in  a  position  safely  to  act  upon  the  footing  that  the 
offer  and  acceptance  constitute  a  contract  binding  upon 

(x)  Henthorn  v.  Frascr  (1892),  2  Ch.  27  ;  61  L.  J.  Ch.  373  ;  66  L. 
T.  439- 

(y)  British  American  Telegraph  Co.  v.  Col  son,  L.  K.  6  Ex.  10S  ;  40 
L.  J.  Ex.  97. 

(2)    Kenos  v.  WUkhem,  2  H.  L.  Ca.  296  ;  36  L.  J.  C.  P.  313. 

(a)  Henthorn  v.  Frascr  (1892),  2  Ch.  27  ;  61  L.  J.  Ch.  373;  66  L.  T. 

439- 

(6)  Byrne  v.  Van  Tienhovcn,  5  C.  P.  D.  344  ;  49  L.  J.  C.  P.  31"  . 
42  L.  T.  371.  See  hereon  lie  London  and  Northern  Bunk,  tx  part' 
Jones  (1900),  1  Ch.  220  ;  69  L.  J.  Ch.  24  ;  81  L.  T.  512. 
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Dickinson  v. 
Dodds. 


both  parties.  Although  a  person  makes  an  offer  which 
is  to  remain  open  for  a  certain  time,  he  may  retract  or 
withdraw  the  offer,  even  during  that  time,  before  it  has 
been  accepted,  and  a  sale  to  another  person  is  sufficient 
retraction  or  withdrawal  if  it  comes  to  the  knowledge 
of  the  other  party,  either  directly  or  indirectly,  under 
circumstances  sufficient  to  induce  such  other  party  to 
believe  it  (c). 


Recovery  of 

reward  offered 
by  advertise- 
ment. 


It  has  been  held  that  where  a  person  offers  by  adver- 
tisement a  reward  for  the  doing  of  some  act,  any  person 
doing  such  act  has  a  right  to  recover  the  advertised 
reward.  The  advertisement  is  at  first  only  an  offer  to  the 
whole  world  at  large,  but  any  particular  person  doing  the 
act  renders  it  the  same  as  if  the  offer  had  been  made  to 
and  accepted  by  him,  and  the  doing  of  the  act  required 
amounts  to  a  valuable  consideration,  so  that  all  the 
essentials  of  a  valid  simple  contract  exist  (d).  It  is 
submitted  that  this  principle  does  not  apply  if  the 
person  doing  the  act  did  not  at  the  time  know  of  the 
reward  offered  (e). 


Conditions 
on  tickets, 
receipts,  &c. 


If  a  person  offers  to  sell  or  carry  goods,  or  do  any 
other  act,  on  certain  terms  and  conditions,  and  the 
party  to  whom  the  offer  is  made  buys  the  goods,  or 
delivers  the  goods  to  be  carried,  or  suffers  the  other 
act  to  be  done,  he  is  taken  to  have  assented  to  the 
special  terms  and  conditions.  Thus  if  A.  puts  up  in 
his  shop  a  notice  that  he  charges  interest  on  the  price 
of  all  goods  sold  and  not  paid  for  within  a  certain  time, 
and  a  person  having  seen  that  notice  buys  goods,  he  has 
assented   to  the  condition  as  to  interest,  and   it  forms 


(<■)   Dickinson  v.  Doddt,  2  Ch.  D,  463  ;  45  L.  J.  Ch.  777. 

(d)  Per  Lord  Campbell,  in  Gerhard  v.  Batesi  2  E.  &  B.  476  ;  < 'art  ill 
arbolic  Smoke  Hull  Co.  (1893),  1  Q.  B.  256  ;  62  L.  J.  Q.  B.  257  ; 
<>7  L  T.  837. 

10  8ee  this  point  and  the  case  of  Williams  v.  Carwardine  (4  B.  & 
Ad.  621),  which  is  sometimes  quoted  as  an  authority  to  the  contrary, 
dealt  with  in  Anson's  Contracts,  p.  23.  There  appears  to  be  no  direct 
English  authority  on  the  point,  but  there  are  conflicting  American 
authorities. 
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part  of  the  contract.  Matters  of  this  kind  often  arise 
in  the  case  of  railway  companies  who  make  offers  to 
carry  or  receive  goods  on  certain  conditions,  e.g.  by 
giving  a  receipt  or  ticket  containing  detailed  terms  and 
conditions.  The  question  then  arises  whether  the  party 
is  bound  by  such  terms  and  conditions.  If  he  read  the 
conditions,  then  certainly  he  is  bound  by  them  ;  and 
this  is  also  the  case  if  he  saw  there  were  certain  condi- 
tions but  did  not  choose  to  read  them,  or  if  the  conditions 
were  so  plainly  stated  on  the  face  of  the  document  that 
he  must  be  taken  to  have  seen  them,  or  to  be  guilty  of 
negligence  in  not  having  read  them  (f).  But  if  the  Hendei 
conditions  are  stated  on  the  back  of  the  document,  or  ' 
in  very  small  type,  so  that  a  person  cannot  be  pre- 
sumed to  have  seen  them,  and  is  guilty  of  no  negli- 
gence in  not  having  done  so,  then  he  is  not  bound  by 
them  unless  it  is  proved  that  he  did  in  fact  see  them  ((f). 

Thirdly,  as  to  consideration.      A  valuable  considera-  The  question 
tion  has  already  been  defined  (/?),  and  upon  it  the  first  notaconsidera- 
point  to  be  noticed  is,  that  though  some  valuable  con-  tionissuffi- 

r  .  cient  tor  what 

sideration  is  an  essential  to  a  simple  contract  (/),  yet  the  is  agreed  to  be 
question  of  whether  or  not  the  consideration  is  sufficient  be  considered, 
for  what  is  agreed  to  be  done  will  not  be  entered  into. 
Thus  the  forbearance  of  legal  proceedings  for  a  very 
short  time  is  a  perfectly  satisfactory  valuable  conside- 
ration for  an  agreement  to  pay  a  much  larger  sum  (j)  ; 
and  a  bond  fide  compromise  of  a  real  claim  is  a  valuable 


(/)  Harris  v.  Great  Western  /.'//.,  1  Q.  B.  I).  515;  45  L.  J.  Q.  \i. 
729;  Parka-  v.  South- Eastern  %.,  2  C.  P.  D.  416;  46  L.  .I.e.  P. 
768. 

{;/)  Henderson  v.  Stevenson,  Ti.  R.  2  Sc.  App.  470;  Rownlre*  v. 
Richardson,  57  J.  P.  533;  9  T.  L.  K.  297. 

(A)  See  ante,  p.  iS. 

(1)  For  some  remarks  on  how  consideration  came  to  be  the  important 
ingredient  in  simple  contracts,  the  student  is  referred  to  Anson's  Con- 
tracts, 55-60  ;  and  it  may  he  useful  to  here  quote  the  following  pas 
from  that  work  (p.  59)  :  "  It  is  a  hard  matter  to  say  how  consideration 
fame  to  form  the  basis  upon  which  the  validity  of  informal  promisi  a 
might  rest.  Probably  the  '  quid  pro  quo'  which  furnished  the  ground 
of  the  action  of  debt,  and  the  detriment  to  the  promisee  on  n  hich  was 
based  the  delictual  action  of  assumpsit,  were  both  mergi  d  in  the  - 
general  conception  of  consideration  as  it  was  developed  in  Ohanci  ry." 

{j)  See,  for  instance,  Smith  v.  Alyar,  1   1!.  &  A.  603. 
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consideration,  whether  the  claim  would  have  been  suc- 
cessful or  not,  but  the  plaintiff  must  believe  that  he 
has  a  case,  and  must  intend  bond  fide  to  maintain  it  (k). 
It'  the  professed  consideration  is  practically  nothing  at 
all,  but  simply  a  nullity,  as,  for  instance,  the  surrender 
of  a  tenancy  at  will,  which  may  be  determined  at  any 
time,  then  it  will  not  be  sufficient.  In  other  words, 
consideration  need  not  be  adequate,  but  must  be  real  (/). 
It  has  also  long  been  the  rule  in  equity  in  cases  of 
most  utter  and  unconscionable  inadequacy  of  conside- 
ration— such  inadequacy,  in  fact,  as  to  shock  the  con- 
science— to  give  relief  on  the  ground  of  some  imposition 
or  fraud,  and  in  the  case  of  bargains  with  expectant 
heirs  it  is  generally  necessary  to  shew  that  a  full 
consideration  was  paid  (in) ;  and  this  now  applies  to 
all  divisions  of  the  High  Court  of  Justice.  Further,  the 
provision  of  the  Money-Lenders'  Act,  1900,  already  re- 
ferred to  (n),  must  be  borne  in  mind  ;  but  still  there  is 
nothing  in  all  this  to  do  away  with  the  correctness  of 
the  general  rule,  that  the  question  of  adequacy  or  in- 
adequacy of  the  consideration  will  not  be  entertained. 


when  writing  When  writing  is  used,  it  is  not  sufficient  for  the 
shew  the  con-  writing  to  shew  the  promise,  and  then  to  shew  by  oral 
"deration  as     evidence  that  there  was  a  consideration  for  that  promise, 

well  as  the  r  ' 

promise.  but  both  the  promise  and  the  consideration  must  appear 

Wain  v.  on  the  face  of  the  written  contract,  or  be  capable  of  being 

implied   therefrom  (0),  or  it  will  not  be  binding ;   for 

the  consideration  is  part  of  the  agreement  (j))>  and  this 

(A)  Miles  v.  New  Zealand  Afford  Estate  Company,  32  Ch.  I).  266  ; 
55  L.  J.  Ch.  801  ;  34  W.  R.  669 ;  54  L.  T.  582. 

(I)   Anson's  Contracts,  89,  90. 

(w)See  hereon  Indermaur's  Manual  of  Equity,  250-253. 

(n)  Ante,  p.  30. 

(0)  Thus  it  is  not  necessary  in  a  contract  in  writing  for  the  sale  of 
da  that  the  price  of  the  goods  should  be  actually  named,  if  in  fact 
no  specific  price  has  been  agreed  on,  for  it  will  be  presumed  that  the 
contract  is  to  pay  a  reasonable  price.  But  if  a  specific  price  is  agreed 
on,  tli<:n  that  price  must  be  mentioned  in  the  contract,  and  oral  evidence 
i-  inadmissible  on  the  point  1 '  Hoadfey  v.  M'Laine,  10  Bing.  482). 

(p)  Wain  v.  Warlters,  1  8.  L.  C.  323;  5  East,  10.  See,  however, 
the  case  of  lie  Barnstapte  Second  Annuitant  Society  (50  L.  T.  424),  where 
it  was  held  that  oral  evidence  might  be  admitted  to  show, that  there 
was  another  consideration  besides  the  one  mentioned  in  the  contract. 
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is  so  even  though  writing  was  not  necessary  to  the 
validity  of  the  contract.  To  this  rule  there  are  ex-  Exceptio 
ceptions  in  the  case  of  bills  of  exchange  and  promissory 
notes,  in  which  the  consideration  is  presumed  until  the 
contrary  is  shewn,  and  also  in  the  case  of  guarantees, 
as  to  which  it  is  provided  by  the  Mercantile  Law  Amend- 
ment Act,  i  856  {</),  as  follows  :  "  No  special  promise  to 
be  made  by  any  person  after  the  passing  of  this  Act,  to 
answer  for  the  debt,  default,  or  miscarriage  of  another 
person,  being  in  writing,  and  signed  by  the  person  to 
be  charged  therewith,  or  some  other  person  thereunto 
lawfully  authorized,  shall  be  deemed  invalid  to  support 
any  action,  suit,  or  other  proceeding,  to  charge  the 
person  by  whom  such  promise  shall  have  been  made, 
by  reason  only  that  the  consideration  for  such  promise 
does  not  appear  in  writing,  or  by  necessary  inference 
from  a  written  document."  The  reason  for  this  altera- 
tion in  the  case  of  guarantees  was  because  it  was  found 
in  practice  that  the  rule  led  to  many  unjust  and  tech- 
nical defences  to  actions  upon  guarantees  (?•) ;  but  the 
student  will  observe  here  that  the  statute  does  not 
dispense  with  the  necessity  of  a  consideration  to  a 
guarantee,  but  merely  provides  that  it  need  not  appear 
on  the  face  of  the  instrument. 

Considerations  with  reference  to  the   time  of  their  Considerations 

•  7  ji  •         divided  with 

performance    may    be    either   executed,    i.e.    something  referent  to 
done  before  the  making  of  the  promise  ;   executory,  i.e.  JJ^per-0 
something  to  be  done  at  a  future  day;  concur  nut,  i.e.  formauce 
taking  place  simultaneously;  or  continuing,  i.e.  partly 
performed,  and  partly  yet  to  take  place  (s).      A  very 

important  question  to  be  asked  on  this  subject  is,  Will  An  executed 
r  l  .  "  _    -      consideration 

an  executed  consideration  support  a  promise  r  and  the  will  only  sup- 
answer  is  mainly  found  in  the  leading  case  of  L<nn/>-  ^en  moved 

hiul,   v.   Braithv:aite  (t),  which   decides  that  "a  mere  '■>  «  P •■• 

J  v  '  reepifst. 

(7)   19  &  20  Vict.  c.  97,  s.  3. 
(?•)   1  S.  L.  C.  309. 
.s     Chitty  on  Contracts,  37. 

(t)   1  S.  L.  C.   141  ;  Hobart,   105  :  and  sec  Bradford  v.  Rouhton, 
8  Ir.  R.  C.  L.  468. 
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Lampleigh  v.  voluntary  courtesy  will  not  uphold  assumpsit,  but  a 
courtesy  moved  by  a  previous  request  will."  An  exe- 
cuted or  past  consideration,  therefore,  to  support  a 
promise,  must  be  moved  by  a  precedent  request,  e.g.  if 
the  plaintiff  in  his  statement  of  claim  alleges  that  in 
consideration  that  he  had  done  a  certain  act  for  the 
defendant,  the  defendant  promised,  this  would  be  bad  ; 
but  if  he  stated  that  in  consideration  that  he  had  done 
a  certain  act  for  the  defendant  at  his  request,  the  defend- 
ant promised,  this  would  be  good.  This  previous  re- 
quest may  be  either  express  or  implied,  and  it  will  be 
implied  in  the  following  cases : — 
a  in  which        I  •   Where  the  plaintiff  has  been  compelled  to  do  that 

the  previous     wnicn  the  defendant  was  lesfallv  compellable  to  do  and 

request  will  be  .      . 

implied.  ought  to  have  done,  e.g.  where  the  plaintiff  was  a  surety 

for  the  defendant,  and  has  been  called  upon  to  pay,  and 

has  paid,  the  amount  for  which  he  was  surety. 

2.  Where  the  plaintiff  has  voluntarily  done  what  the 
defendant  was  compellable  to  do,  and  in  consideration 
thereof  the  defendant  has  afterwards  expressly  pro- 
mised to  reimburse  him.  A  person  cannot  recover  for 
his  spontaneous  act  unless  there  is  such  a  subsequent 
promise  (u),  but  the  promise  being  made,  then  the  prior 
request  is  implied. 

3.  Where  the  defendant  has  accepted  the  benefit  of 
the  consideration,  e.g.  if  a  tradesman  sends  to  a  man 
goods  which  he  never  ordered,  but  he  chooses  to  keep 
them  (x) ;   and 

4.  Where  the  plaintiff  has  voluntarily  done  some 
act  for  the  defendant  which  is  for  the  public  good, 
e.g.  in  paying  the  expenses  of  burying  a  person  in 
the  absence  of  the  one  legally  liable  to  pay  such 
expenses  (?/). 

Counsel's  There   is   one    case    even    at    the   present   day    in 

which,   though   thpre   is  actually   an  express  previous 

(u)  Stolrn  v.  Lewis,  1  T.  R.  20. 

(x)  l  S.  L.  C.  147  ;  Chitty  on  Contracts,  38. 

'y)  Rogcoe's  Digest,  513. 
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request,  no  action  can  be  maintained,  viz.,  in  the  < 
of  counsel's  services,  for  any  fee  is  here  looked  upon 
as  an  honorarium. 


In  discussing  executed  considerations,  there  is  an-  A"  executed 
.  .  ..  .  consideration 

other  important  point  to  be  mentioned,  and  that  is,  that  from  winch 

where  from  the  executed  consideration  the  law  implies  piieB apromiae 
a  promise,  the  force  and  strength  of  the  consideration  is  XV1"  ""l  BaP 

.  -,  .         ,.  .  ,  port  any  other 

exhausted  in  producing  the  implied  promise,  and  it  will  promise. 

support  no  express  promise  in  addition  to  it.      Thus  it 

was  held  that  where  an  account  had  been  stated,  and 

a  sum  found  to  be  due  thereon  to  the  plaintiff,  that 

this  fact  would  not  support  an  express  promise  to  pay 

such  sum  in  futuro,  because  the  promise  that  the  law 

implied  from  it  was  to  pay  in  pra'senti  (z).      So  again, 

in  the  case  of  Roscorla  v.  Thomas  (a),  where,  in  con-  Roscoria  v. 

sideration  that  the  plaintiff    had,   at   the  defendant's 

request,  bought  a  horse  of  the  defendant,  the  defendant 

afterwards  promised  that  the  horse  was  free  from  vice, 

it  was  held  that  there  was  no  consideration  to  support 

this  promise,  for  it  was  an  executed  consideration  from 

which  the  law  had  already  implied  a  promise  to  deliver 

the  horse,  and  therefore  it  would  not  serve  to  support 

any  other  promise. 

There  are  many  matters  of  a  past  nature  which  throw  a  merely 

upon  a   person  a  moral   obligation,  but  though  there  aeration  will 

have  been  cases  to  show  that  a  merely  moral  considera-  ,1(,t  BUPPor' :l 

J  %       promise. 

tion  will  support  a  promise  (b),  they  may  be  put  aside 
as  undoubtedly  not  law  at  the  present  day,  and  it  cnn 
be  definitely  stated  that  a  consideration  only  moral  in 
its  nature  will  not  be  sufficient  to  support  a  contract. 
This  is  well  illustrated  by  the  case  of  Jkaintunit  v.  /;,.,. ,«i 
Reeve  (c),  in  which  it  was  decided  that  a  promise  by  a 
man  that,  in   consideration   that  he   had   seduced   and 

in  Hopkins  v.  Logan,  5  M.  &W.  247. 

(a)  3  Q.  13.  234  ;  6  Jur.  929. 

(/>)  Chitty  on  Contracts,  29,  30. 

(c)  S  Q.  B.  4S3. 
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cohabited  with  a  woman,  he  would  make  her  a  certain 
payment,  was  a  mere  nudum  pactum,  and  could  not  be 
enforced  :  the  seduction  gave  forth  no  obligation  towai'ds 
the  woman  which,  according  to  our  laws,  could  be  en- 
forced, and  therefore  no  promise  could  give  a  right  of 
action  on  it.  The  student  must  not  confuse  this  with 
a  promise  by  a  man  to  pay  a  sum  to  the  mother  of 
his  illegitimate  child  towards  its  support,  for  this  is 
perfectly  valid,  as  a  mother  by  undertaking  the  entire 
support  of  such  child  does  more  than  by  law  she  is 
bound  to  do,  and  this  forms  a  sufficient  consideration 
for  the  promise  (d). 

Butamond  Bat  though  a  merely  moral  obligation  will  not  con- 

flict! w'as  stitute  a  sufficient  foundation  to  support  a  promise,  yet, 
once  a  legal  if  ^  is  not  entirely  of  a  moral  nature,  but  was  once 
port  a  promise,  a  legal  obligation,  which  has  only  become  a  moral  one 
by  reason  of  having  become  devoid  of  legal  remedy,  it 
may  support  a  promise  (e).  The  correct  rule  upon 
the  point  has  been  well  stated  to  be  that  "  an  express 
promise  can  only  revive  a  precedent  good  consideration 
which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  sus- 
pended by  some  positive  rule  of  law ;  but  can  give 
no  original  right  of  action  if  the  obligation  on  which 
it  is  founded  could  never  have  been  enforced  at  law, 
though  not  barred  by  any  legal  maxim  or  statute  pro- 
vision "  (/).  Thus  in  the  case  of  an  agreement  to  pay  a 
sum  in  consideration  of  past  seduction,  this  is  an  obli- 
gation which  never  could  have  been  enforced  at  law  ; 
but  in  the  case  of  a  debt  which  has  been  barred  by 

(d)  Smith  v.  Roche,  2S  L.  J.  C.  P.  237. 

(e)  1  S.  L.  C.  148. 

(/)Note  to  Wermall  v.  Adney,  3  B.  k  P.  252.  See  also  Chitty  on 
Contracts)  36.  The  following  quotation  also  puts  the  matter  very 
plainly:  "  Where  the  consideration  was  originally  beneficial  to  the 
party  promising,  yet  if  he  be  protected  from  liability  by  some  provision 
of  the  Statute  or  Common  Law,  meant  for  his  advantage,  he  may 
n-nounce  the  benefit  of  that  law;  and  if  he  promises  to  pay  the  debt, 
which  is  only  what  an  honest  man  ought  to  do,  he  is  then  bound  by 
the  law  to  perform  it."     (Per  Parke,  B.,  in  Earle  v.  Oliver,  2  Ex.  90.) 
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the  Statute  of  Limitations,  though,  being  so  barred,  the 

obligation  to  pay  is  merely  a  moral  one,  yet  it  is  an 

obligation  which  could  once  have   been  enforced,  and 

has  been  rendered  simply  moral  only  by  reason  of   its 

having  become  devoid  of  legal  remedy,  and  the  promise 

to  pay  such  a  debt  is  binding  (g).     This  principle  does  Jnkeman  v. 

not,  however,  apply  to  a  debt  from  which  a  bankrupt  " 

is  released  by  his  order  of  discharge,  for  no  promise  to 

pay  such  a  debt  can  be  enforced  unless  supported  by  a 

new  and  valuable  consideration  (h),  the  debt  being,  in 

fact,  extinguished. 

With  regard  to  an  executory  consideration,  as  it  An  executory 

.    .         r.  . -i  .  -i        -,  p    ,  j  r>  consideration 

consists  oi   something  to   be  done  at  a  future  day,  ot  mustgt.nei.,llv 

course  before  an  action  can  be  maintained  on  the  con-  have  h?e"  i,el" 

ti uined  before 

tract,  the  future  act  forming  the  consideration  must  an  action  can 
have  been  done  by  the  plaintiff,  or  he  must  at  least  the  contract. 
have  been  always  ready  and  willing  to  do  it. 

The  doing   by   a   person   of    an   act   which   he   was  The  doing  of 
already  under  a  legal  obligation  to  do  cannot  form  a  wa8  bounVto"1 
consideration  ;  thus  a  promise  by  a  master  of  a  ship  to  ^deriTtioii "" 
pay  his  seamen  a  sum  in  addition  to  their  proper  wages, 
as  an  incitement  to  extra  exertion  on  sudden  emergency, 
is  not  binding,  for  they  are,  as  seamen,  bound  to  do 
everything  in  their  power  (i).      This  is  an  instauce  of 
unreality  of  consideration  (k).     But  it  would  be  different 
if  risks   had  arisen  which  were  not  contemplated   by 
the  contract,  and  the  agreement  was  to  make  further 
payments  by  reason  of  this  (/). 

If  the  consideration  stated  for  a  promise  is  of  such  a  As  to  an  im- 

possible  con 
nature  as  to  be  either  legally  or  morally  impossible,  no  sidemtiou. 


{</)  As  to  limitation  generally,  see  post,  pp.  276   2 
(h)  Jakeman  v.  Cook,  4  Ex.   D.   26;    48  L.  J.   Kx.   165  ;  27  W.  R. 
171. 
(/)  Stilk  v.  Meyrick,  2  Camp.  317  :  Harris  v.  Carter,  3  E.  &  B.  559. 
(k)  See  Anson's  Contracts,  99. 
(/)  Hartley  v.  Tonsonby,  7  E.  k  V,.  870. 
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promise  founded  on  it  will  be  binding  (m).  By  a 
consideration  legally  impossible,  is  meant  where  a 
person  agrees  to  do  an  act  which  is  contrary  to  the 
law,  or  not  permitted  by  law  to  be  done  (n)  ;  and  by 
a  consideration  morally  impossible,  is  meant  where  a 
person  agrees  to  do  an  act  which  is  simply  an  ab- 
surdity as  being  naturally  and  physically  impossible, 
"as  if  the  consideration  be  a  promise  that  A.  shall 
go  from  Westminster  to  Rome  in  three  hours  "  (o). 
Here  this  is  manifestly  an  absurdity  and  an  impossi- 
bility, and  from  such  a  promise  no  benefit  or  advan- 
tage can  result  to  the  other  party,  so  that  it  in  fact 
amounts  to  no  consideration  at  all.  And  although  a 
consideration  did  not  originally  appear  impossible,  yet 
if  from  circumstances  it  appears  that  it  is  so,  the  rule 
equally  applies,  or  if  it  is  made  impossible  by  statute  (p). 

Articled  If  an  apprentice  or  articled  clerk  pays  a  premium, 

apprentice's  anc^  the  master  dies  before  completion  of  the  period 
premium.  0f  tjie  apprenticeship  or  articles,  no  portion  of  the 
premium  can  be  recovered  (q),  unless  there  is  a  stipu- 
lation providing  for  it,  or  the  master  is  a  member  of  a 
firm  (?•).  In  the  event  of  the  bankruptcy  of  the  master, 
however,  provision  is  made  by  the  Bankruptcy  Act, 
1883,  for  the  return  of  a  portion  of  the  premium  (s). 

The  <.i>ject  of  a       Fourthly,   as  to   the   object  of  the   contract.      This 
contract  must   must  \je  neither  of  an  illegal  nor  immoral  nature,  either 

not  be  illegal  »  > 

01  immoral.  directly  or  indirectly,  but  if  there  are  legal  and  illegal 
acts  stipulated  for  in  a  contract,  and  they  are  clearly 
divisible,  it  will  not  render  the  whole  contract  void  (t). 
Irrespective  of  illegality,  a  contract  may  sometimes  be 

(m)  Chitty  on  Contracts,  35. 

1  „  1  Bee  ffaslam  v,  Sherwowl,  10  Bing.  540;  Harvey  v.  Gibbons, 
2  Lev.  161  ;   Wkitmore  v.  Farley,  29  W.  K.  825 ;  45  L.  T.  99. 

(o)  chin  v  on  Contracts,  35. 

(p)  See  Chanter  v   Lees,  4  M.  &  W.  295  ;  Chitty  on  Contracts,  36. 

(q)  Whincup  v.  Hughes,  24  L.  T.  N.  S.  76  ;  Ferns  v.  Carr,  28  Ch.  D. 
400;  44  L.  J.  Ch.  478  ;  52  L.  T.  348. 

(r)  Ex  parte  Bayley,  9  13.  &  C.  691. 

{$)  46  &  47  Vict.  c.  52,  8.  41. 

(t)  See  further  as  to  illegal  contracts,  post,  ch.  ix. 
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avoided  on  the  ground  of  impossibility  of  performance. 
Where  there  is  obvious  physical  or  legal  impossibility 
apparent  on  the  face  of  the  contract,  there  is,  in  fact, 
nothing  binding  between  the  parties.  And  where,  impouibilitj 
though  there  is  nothing  impossible  on  the  face  of  the  °n*£  ' 
contract,  yet  a  subsequent  impossibility  arises,  that 
may  sometimes  avoid  all  obligations  on  it,  e.y.  if  it 
has  become  impossible  to  perform  the  contract  by 
reason  of  a  change  in  the  law  ;  or  if  the  continued 
existence  of  a  specific  thing  was  essential  to  per- 
formance, and  it  is  destroyed  («)•  So  also  a  con- 
tract which  has  for  its  object  the  rendering  of  personal  Personal 

•        •         services. 

services  is  discharged  by  the  death  or  incapacitating 
illness  of  the  promisor  (v). 

To  a  deed,  writing  is,  of  course,  an  essential,  for  Cases  in  which 
to  constitute  a  deed  there  must  be  a  writing  actually  Pessary, 
sealed  and  delivered ;  but  for  simple  contracts,  at 
common  law,  no  writing  was  necessary,  nor  is  it  at 
the  present  day,  except  in  those  cases  in  which  it 
has  been  rendered  necessary  either  by  statute  or 
custom.  Those  cases  in  which  writing  is  necessary 
are  mostly  of  great  practical  importance,  and  may  be 
stated  to  be  chiefly  as  follows : — 

1 .  In  cases  coming  within  the  Statute  of  Frauds  (w), 
Lord  Tenterden's  Act  (x),  or  the  Sale  of  Goods  Act, 

1893  (//)• 

2.  Contracts  relating  to  the  sale  or  assignment  of 

copyright. 

3.  Contracts   relating   to   the    sale    or   transfer   of 
ships ;   and, 

4.  Bills  of  exchange,  promissory  notes,  and  other 
like  negotiable  instruments. 

(t<\  Taylor  v.  CaldweU,  5  B.  &  S.  826  ;  Nickoll  v.  Ashton  (1901K  2 
K.  I'..  126;  70  L.  J.  K.  B.  600  ;  84L.T.804;  Blaleeley  v.  Mutter,  88L 
T.  90  ;  67  J.  P.  51  ;  Krellv  Henry,  72  L.  J.  K.  B.  794  5  89L.T.  328. 
Both  the  two  last-mentioned  cases  were  in  connection  with  the 
abortive  Coronation  procession  on  the  accession  to  the  throne  <>t  11  - 
Majesty  King  Edward  VII. 

(c)  See  Anson's  Contracts,  344. 

((c)  29  Car.  2,  c.  3.  (•')  9  Geo.  4.  <-'•  '4- 

(y)  56  &  57  Vict.  c.  71. 

I) 
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Of  the  above  cases,  by  far  the  most  extensive  is 
that  numbered  I,  and  here  it  must  be  remembered 
that  the  writing  required  by  these  statutes  does  not 
go  to  the  existence  of  the  contract ;  that  the  contract 
exists  though  it  may  not  be  clothed  with  the  neces- 
sary form,  and  the  effect  of  non-compliance  with  the 
statutory  provisions  is  simply  that  no  action  can  be 
brought  until  the  omission  is  made  good  (z). 

Of  the  Statute  of  Frauds  the  most  important  sections 
are  the  1st,  2nd,  3rd,  4th,  and  7th.  The  17th  section 
has  now  been  repealed  and  replaced  by  section  4  of 
the  Sale  of  Goods  Act,  1893. 

revisions  of         Xhe    1st  section  of  the   Statute  of  Frauds  provides 

the  1st,  2nd,  .  l 

ami  3rd  sec-     that  "  all  leases,  estates,  interest  of  freehold  or  terms 

tions  of  the  p  .    •_    »•    .  -        ■       /•     •        .  , 

Statute  of        °*   years,  or  any    uncertain   interest  01,  in,  to,  or  out 
Frauds.  0^  any  messuages,  manors,  lands,  tenements,  or  heredi- 

taments made  or  created  by  livery  and  seisin  only,  or 
by  parol,  and  not  put  in  writing,  and  signed  by  the 
parties  so  making  or  creating  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  shall  have 
the  force  and  effect  of  leases  or  estates  at  will  only, 
aud  shall  not,  either  in  law  or  equity,  be  deemed  or 
taken  to  have  any  other  or  greater  force  or  effect,  any 
consideration  for  making  any  such  parol  leases  or 
estates,  or  any  former  law  or  usage  to  the  contrary 
notwithstanding."  The  2nd  section,  however,  goes 
on  to  provide,  "  Except,  nevertheless,  all  leases  not 
exceeding  the  term  of  three  years  from  the  making 
thereof,  whereupon  the  rent  reserved  to  the  landlord 
during  such  term  shall  amount  unto  two-third  parts 
at  least  of  the  full  improved  value  of  the  thing  de- 
mised." The  effect,  therefore,  of  these  two  sections 
taken  together  is,  that  a  lease  by  parol  can  only  be 
made  where  it  does  not  exceed  three  years  from  the 
making  thereof,  and  the  rent  is  at  least  two-thirds  of 


(:)  Anson's  Contracts,   81  ;  and  see  Bailey  v.  frweeting,  9  C.  B.  N. 
S.  843  ;  see  also  ante,  p.  27. 
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the  annual  value  (a).      By  the  3rd  section  all  assign- 
ments and    surrenders  of  leases   must   be   in   writing 

signed   by  the  persons  or  their  agents  authorized   in 
writing. 

The  7th  section,  perhaps,  should  hardly  be  mentioned  1'hajm,,: 
in  the  present  work.  It  may,  however,  be  noticed  tion. 
that  it  provides  that  trusts  of  land,  or  any  interest  in 
land,  must  be  in  writing ;  but  it  does  not  require  any 
writing  to  create  a  trust  of  purely  personal  property, 
though  under  section  9  all  grants  and  assignments 
of  any  trust  must  be  in  writing.  There  then  remain 
the  4th  and  17th  sections  to  be  considered. 

The  4th  section  provides  that  "  no  action  shall  be  Provisions  of 
brought  ( 1 )  to  charge  any  executor  or  administrator  tion. 
upon  any  special  promise  to  answer  damages  out  of 
his  own  estate,  or  (2)  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person,  or  (3)  to  charge  any 
person  upon  any  agreement  made  upon  consideration 
of  marriage,  or  (4)  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  or  (5)  upon  any  agreement  that  is 
not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof,  unless  the  agreement  upon  which 
such  action  is  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized." 

As  to  what  is  a  sufficient  "memorandum"  or  note  "Memo- 

t>      rr     1      tt     1  randum  01 

to  satisfy  the  statute,  the  case  of  Be  Hoyle,  Hoyle  v.  note." 

Hoyle  (b),  may  usefully  be  referred  to.      A  testator  had  Ho,  ev.Ho 
in   his  lifetime  verbally  promised   to   guarantee   pay- 
ment of  debts  due  from  his  son  to  a  certain  firm,  and 
he  recited  this  fact  in   his  will   and   codicil.      In   the 

(a)  See  further  hereon,  post,  ch.  iii.  p.  64. 

(b)  (1893)  1  Ch.  84  ;  62  L.  J.  Ch.  1S2  ;  67  L.  T.  674  ;  41  W.  R.  81. 
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administration  of  the  estate,  the  firm  made  a  claim 
against  the  estate  under  the  guarantee,  and  it  was  held 
by  the  Court  of  Appeal  that  the  reference  in  the  will 
and  codicil  to  the  guarantee  was  a  "  note  or  memo- 
randum in  writing,"  within  the  meaning  of  section  4 
of  the  Statute  of  Frauds,  of  a  promise  by  the  testator 
to  answer  for  the  debt  of  his  son,  and  therefore  the 
testator's  estate  was  liable. 


estates. 


As  to  contracts       With  regard  to  a  promise  by  an  executor  or  adminis- 

by  executors  or  ,  j  '  r    1  •  L    ±. 

administrators  trator   to   answer   damages   out  ot   his   own   estate,  it 
to  answer         need  only  here  be  said  that,  although  the  writing  re- 

damages put  of  J  o  r-> 

their  own  quired  by  the  statute  exists,  yet  there  must  also  be 
some  valuable  consideration  for  the  promise  ;  thus  the 
mere  fact  of  an  executor  or  administrator  stating  in 
writing  that  he  will  see  a  certain  debt  paid,  is  not 
sufficient  to  render  him  personally  liable  in  the  ab- 
sence of  some  consideration,  e.g.  the  giving  of  time  or 
forbearing  of  proceedings  by  the  creditor. 


As  to  guar- 
antees. 


But  the  next  kind  of  contract  mentioned  in  the 
4th  section,  viz.,  a  guarantee,  or  agreement  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person, 
demands  a  more  lengthened  consideration. 


Birkmyr  v. 
Darnell. 


In  the  first  place  must  be  observed  the  decision  in 
the  leading  case  of  Birkmyr  v.  Darnell  (c),  to  the 
effect  that  a  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  for  which  that  other  person 
remains  liable,  is  within  the  statute,  and  must  be  in 
writing  ;  but  if  that  other  does  not  remain  liable,  then 
it  is  not  within  the  statute,  and  need  not  be  in  writ- 
ing. To  illustrate  this,  the  following  example  may  be 
given  : — A.  goes  into  a  shop  with  B.,  and  says  to  the 
shopkeeper,  "  Supply  goods  to  B.,  and  if  he  does  not 
pay  you  for  them,  then  I  will."  This  is  within  the 
statute,  for  it  is  a  guarantee,  and  to  render  A.  liable 
it  must  be  reduced  into  writing.      But  if  A.  goes  into 

(c)  1  S.  L.  C.  299;  Salkeld,  27. 
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a  shop  with  B.   and   says,  "  Supply  goods  to   B.   and 

charge   them   to   me,"  this  is  not  within  the  statute  , 

for  it  is   no  guarantee,  but  a  direct  sale  to  A.,  the 

goods  being  by  his  direction  sent  to  B.,  and  therefore, 

to   render    A.    liable,  there   need    be    no   writing  (</j. 

Again,  if  the  promise  is  made  to  the   debtor  himself,  Promise  to  the 

it  is  not  within  the   statute,  for  the   statute  only  ap-  seif. 

plies  to  promises  made  to  the  person  to  whom  another 

is  answerable  (e). 

A    guarantee    formerly    came    within   the    common  Formerly 
rule  (/)  that  the  consideration  as  well  as  the  promise  must  appear  in 
must  appear  on  the   face   of  the   instrument,  but   in  the  &********■ 
consequence  of  the  difficulty  of  setting  forth  the  con- 
sideration in  a  sufficient  manner  to  satisfy  the  courts 
of   law,   this  rule  proved    to    be    a   grievance    to   the 
mercantile    community    (g),  and    in    consequence    the 
Mercantile  Law  Amendment  Act,   1856  (//),  provides 
that  a  guarantee  shall  be  valid  without  the  considera-  The  considera- 
tion   appearing    on    its    face.       The    same    statute    (i)  now  appear  on 
provides  that  on  a  surety  paying  the  principal's  debt \**J™tee.  * 
he  shall   be   entitled   to   have  assigned  to  him,   or    a 
trustee    for    him,   every  judgment,   or    other   security, 
held  by  the  creditor,  notwithstanding  the  same  may  be 
deemed  at  law  satisfied   by  his   payment  or  perform- 
ance, and  such  a  person  shall  be  entitled  to  stand  in 
the  place  of  the  creditor  (k).      Before  this  statute  the  Rights  of  a 

•  i  •!_•  J  surety  on  pay- 

surety   only  had  a   right  to  collateral   securities,  and  jng  his  princi- 


pal's debt. 


(d)  Unless,  indeed,  it  comes  within  section  4  of  the  Sale  of  Goods 
Act,  1893  (formerly  .section  17  of  the  Statute  of  Frauds),  as  to  which 
see  post,  ch.  iv.  pp.  99,  100.  The  question  as  to  whether  words  used 
do  or  do  not  amount  to  a  guarantee,  is  one  for  the  determination  >>f 
the  Court,  not  the  jury:  Bank  of  Montreal  v.  Munster  Hunk,  11  Ir. 
Rep.  0.  L.  47. 

(c)  Eastwood  v.  Kenyon,  11  A.  &  E.  446.  See  further  a-  to  what 
are  and  what  are  not  guarantees  within  the  4th  section  of  the  Statute 
of  Frauds,  and  the  distinction  between  a  contract  of  guarantee  and  a 
contract  to  indemnify,  pout,  p.  153. 

(/)  Stated  ante,  p.  42. 

(ff)    I  S.  L.  C.  304  ;  ante,  p.  43. 

(/<)    19  &  20  Vict.  c.  97,  s.  3. 

{i)    Ibid.,  s.  5. 

(X-)  Re  Churchill,  Manisty  v.  Churchill,  39  Ch.  1>.  174:  59  L.  T    597 
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lot  to  the  principal  security  itself.  The  rule  as  to  a 
surety's  right  to  securities  equally  applies,  though  he 
did  not  know  of  the  existence  of  such  securities  when 
he  became  a  surety,  his  right  in  no  way  depending  on 
contract,  but  being  the  result  of  the  equity  to  indem- 
nification attendant  on  suretyship  (7) ;  and  the  right 
of  a  co-surety  who  has  satisfied  a  judgment  obtained 
by  the  creditor  against  the  debtor  and  his  sureties,  to 
stand  in  the  place  of  the  judgment  creditor,  is  not 
affected  by  the  circumstance  that  such  surety  has  not 
obtained  an  actual  assignment  of  the  judgment  (m). 
surety  to  or  If  a  person  gives  a  continuing  guarantee  to  a  firm, 
for  a  firm,  &c.  or  to  a  third  person  for  a  firm,  it  is,  unless  otherwise 
expressly  or  impliedly  agreed,  revoked  as  to  future 
transactions,  by  any  change  in  the  firm  (?i). 

Acts  which  The  following  acts  will  operate  to  discharge  a  surety  : 

dioharSTa,6  *° — (0   Anv   fraudulent   misrepresentation   or   conceal- 
Burety.  ment  (o);  (2)  the  failure  of  an  intended  co-surety  to 

execute  (p)  ;  (3)  the  creditor's  connivance  at  the  prin- 
cipal's default,  or  his  laches,  but  a  mere  voluntary  for- 
bearance for  a  short  period  will  not  be  sufficient  laches  (q); 

(4)  non- performance   of    conditions   by   the    creditor ; 

(5)  the  discharge  of  the  principal  (except  as  mentioned 
in  the  next  succeeding  paragraph) ;  (6)  any  alteration 
of  the  terms  of  the  contract  between  the  creditor  and 
the  principal  debtor,  which  may  have  the  effect  of  inter- 
ference for  a  time  with  the  creditor's  remedies  against 
the  principal  debtor  (r)  ;  (7)  a  binding  agreement  by 
the  creditor  with  the  debtor  to  give  him  time,  unless  the 
creditor  and  the  debtor  also  stipulate  that  it  shall  not 

(/)  Duncan  Fox  tfc  Co.  v.  North  and  South  Walei  Bank,  L.  11.  6  Ap. 
Cases,  I  ;  50  L.  J.  Ch.  335  ;  29  W.  It.  763  ;  Forbes  v.  Jackson,  19 
(h.  D.  615;  51  L.  J.  Ch.  690  ;  30  W.  R.  652. 

(/„i  Rt  Af'Myn,  Li<iktbound  v.  M'Myn,  33  Ch.  D.  575;  55  L.  J. 
Ch.  S45  ;  35  W.  R.  179. 

(»)    s,$  &  54  Vict.  c.  39,  s.  18. 

(o)  Fail t<,n  v  Matthews,  10C.&  F.  934. 

(/,)  Evans  v.  Brtmbridge,  25  L.  J.  Ch.  334. 

(7)  Phillips  v.  Fordyce,  2  Chit.  676  ;  Strong  v.  Foster,  25  L.  J.  C.  P. 
ro6. 

(r)  Watts  v.  Shuttle  worth,  10  W.  R.  132;  Tucker  v.  Laiiuj,  2  Kay 
k  J.  745- 
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discharge  the  surety,  when  (even  although  not  by  his 
consent)  it  will  not  discharge  him  (s) ;  but  a  mere 
voluntary  giving  of  time,  without  any  obligation  to  do  so, 
will  not  operate  to  discharge  a  surety  ((,)  ;  (8)  in  the  case 
of  a  continuing  guarantee,  it  may  always  be  revoked 
at  will,  and  the  surety  discharged  from  further  liability. 
A  continuing  guarantee  is  not  ipso  facto  revoked  by  the 
death  of  the  guarantor,  but  notice  of  the  death  of  the 
guarantor  given  to  the  holder  of  the  guarantee,  is  con- 
structive revocation  as  to  future  advances  (/<),  unless 
the  contract  of  guarantee  stipulates  for  a  special 
notice  (v).  It  has  recently  been  held  that  a  con-  Balfour  v. 
tinuous  guarantee  under  seal,  where  the  consideration  ,Jrace- 
is  given  once  for  all,  is  not  determinable  by  the  death 
of  the  guarantor,  nor  by  the  fact  that  his  death  has 
come  to  the  knowledge  of  the  person  to  whom  the 
guarantee  is  given.  Such  a  guarantee  cannot  be  de- 
termined by  the  guarantor  or  his  executors  upon 
notice,  unless  there  be  an  express  stipulation  to  that 
effect  (w). 

On  a  bill  of  exchange  the  party  primarily  liable  is  Position  of 
the  acceptor,  and  the  other  persons  liable  thereon  stand  [Jju.168 
in  the  position  of  sureties  for  him,  as  is  hereafter  ex- 
plained (x),  and  the  rule,  therefore,  as  to  what  acts  will 
operate  to  discharge  a  suret}7  applies  to  the  persons 
liable  on  a  bill  other  than  the  acceptor.  "With  regard 
to  the  release  of  any  principal  debtor,  it  is  enacted  by 
the  Bankruptcy  Act,  1890  (1/),  that  the  acceptance  by 
a  creditor  of  a  composition  or  scheme  of  arrangement, 

(«)  Owen  v.  Homan,  4  H.  of  L.  Cas.  997  ;  Boahr  v.  Mayor,  19  ('.  B. 
(N.  S.)  76;  Green  v.  Wynn,  L.  R.  4  Ch.  App.  204  ;  Norman  v.  Bolt. 
1  C.  &  E.  77. 

(t)  Bell  v.  Banks,  3  M.  &  G.  258 ;  Clarke  v  Birleij,  41  Ch.  1).  422  : 
58  L.  J.  Ch.  616;  60  L.  T.  948. 

(u)  Coulthart  v.  Clementson,  5  Q.  B.  D.  42  ;  49  L.  J.  Q.  B.  204 ;  28 
W.  R.  355. 

(v)  Re  Silvester,  Mid.  Ry.  Co.  v.  Silvester,  64  L.  J.  Ch.  390  ;  72 
L.  T.  283. 

(10)  Re  Crace,  Balfour  v.  Oraet  (1902),  1  Ch.  733  ;  71  L.  J.  Ch.  356  ; 
86  L.  T.  144. 

(«)  See  post,  p.  171. 

(.'/)  53  &  54  Vict.  c.  71,  sect.  3  (19). 
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shall  not  release  any  person  who  under  that  Act  would 
not  be  released  by  an  order  of  discharge  if  the  debtor 
had  been  adjudged  bankrupt.  This  had  been  already 
decided  to  be  the  case  before,  under  the  Bankruptcy 
Act,  1869(5). 

Agreement  for       An  agreement  to  give  a   guarantee  is  within  the 
guarantee,        statute  and  must  be  in  writing  (a). 


Meaning  of  an 

agreement 
made  iu  con- 
sideration of 
marriage. 


An  agreement  made  in  consideration  of  marriage 
does  not  mean  the  actual  promise  of  marriage  (for 
that  would  be  contrary  to  the  general  usages  of  man- 
kind), but  means  a  contract  for  the  doing  of  collateral 
acts  in  consideration  of  marriage  (b).  An  action,  there- 
fore, for  breach  of  promise  of  marriage,  may  be  brought 
although  the  promise  is  not  evidenced  by  writing,  so 
only  that  it  can  be  clearly  proved,  and  the  evidence 
of  the  plaintiff — as  is  hereafter  mentioned  (c) — is  cor- 
roborated in  some  material  respect.  Contracts  as  to 
land  are  treated  of  in  the  next  chapter  (d). 


As  to  agree- 
ments uot  to 
lie  performed 
within  a  vein. 


Peter  \ 
Compton. 


The  term,  "  an  agreement  not  to  be  performed 
within  a  year  from  the  making  thereof,"  seems  on  the 
face  of  it  clear  enough,  but  a  more  careful  consideration 
will  shew  the  student  that  doubts  may  arise  on  its 
meaning.  There  may  be  some  contracts  as  to  which  it 
is  utterly  impossible  that  they  can  be  performed  within 
the  year,  and  others  which  may  or  may  not,  according  to 
circumstances,  be  carried  out  within  the  year — is  the 
statute  to  apply  to  all  or  which  of  these  ?  It  has  been 
decided  that  this  clause  in  the  Statute  of  Frauds  only 
means  and  includes  agreements  which  from  their  terms 
are  actually  incapable  of  performance  within  the  year, 
and  does  not  include  contracts  which  may  or  may  not, 
according  to  circumstances,  be   performed  within   that 

(2)  Ex  parte  Jacobs,  10  Ch.  App.  211  ;  44  L.  J.  Bk.  34. 

(o)  Mallei  v.  Bateman,  L.  R.  1  C.  P.  163. 

(6)  Vincent  v.   Vincent,  35  W.  R.  7  ;  55  L.  T.  1S1. 

(c)  See  post,  Part  III.  ch.  ii. 

((/)  See  post,  ch.  iii.  p.  61  ft  seq. 
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period  (e).  Further,  it  has  been  held  that  an  agree- 
ment is  not  within  the  statute  if  all  that  is  to  be  don  • 
by  one  of  the  parties  is  to  be  done  within   a  year,  so 

that  where,  under  a  lease,  in  consideration  of  £^o  to  Donnella 

ii 
be  laid  out  in  alterations  by  the  landlord,  the  tenant 

agreed  to  pay  an  additional  rent  during  the  residue  of 
the  whole  term  of  the  lease,  it  was  held  that  as  the 
laying  out  of  the  ^50  was  to  be  within  a  year,  the 
agreement  was  not  within  the  statute,  and  need  not  be 
in  writing  (/).  Where  by  the  terms  of  a  contract  one 
party  can  perform  his  part  of  it  within  a  year,  a  sub- 
sequent request  by  the  other  party  that  such  perform- 
ance should  be  postponed  till  after  a  year,  does  not 
bring  the  case  within  the  statute,  although  such 
request  be  acceded  to  {g). 

A  contract  made  on  one  day  for  a  year's   service  A  contract  for 

ii  Vt'iil  S  S6I*V1C6 

to  commence  on  the  next  day  is  not  an  "  agreement  rrom  aSni.- 
that  is  not  to  be  performed  within  the  space  of  a  year  s"iULllt  °*J> 
from  the  making  thereof";  but  if  it  is  to  commence 
on  some  later  day,  then  it  is  (h).  If  a  contract  appears 
on  its  face  to  be  intended  to  extend  over  a  year,  al- 
though it  may  contain  a  condition  by  which  it  may 
be  put  an  end  to  within  the  year,  yet  it  is  within  the 
statute,  and   must  be  in  writing  ii).      It  is,  however,  Conflict  of 

!•<«•      1  11       i  .     •  decisions. 

sometimes  very  difficult  to  tell  when  a  contract  is  or 
is  not  within  the  statute,  and  with  regard  to  some 
of  the  cases  it  is,  in  the  opinion  of  the  editors,  very 
difficult,  if  not  impossible,  to  reconcile  them  with 
each  other  (k). 


(e)  Peter  v.  Compton,  1  S.  L.  C.  316 ;  Skinner,  353. 

(/)  DowneUam  v.  Read,  3  B.  &  Ad.  899. 

(g)  Bevan  v.  Carr,    1  C.  &  E.  499. 

(h)  Smith  v.  Gold  Coast  and  Ashanti  Explorers  Ltd.  (19031,  1  K.  Ii. 
538 ;  72  L.  J.  K.  B.  235  ;  88  L.  T.  442  ;  Bracegirdle  v.  lleald,  1  B. 
&  A.  722  ;  Britain  v.  Rossiter,  11  Q.  1'..  D.  123  ;  48  L.  J.  Ex.  362  ;  27 
W.  R.  482. 

(1)  Birch  v.  Liverpool,  9  B.  &  0.  392  ;  Giraud  v.  Richmond,  2  C.  B 

835- 

(A-)  See  particularly  Murphy  v.  Sullivan  (u  Ir.  Jur.  (N.  S.)  Ill), 
where  it  was  held  that  a  contract  to  support  a  child  daring  its  life  need 
not  be  in  writing,  although  in  Sweet  v.  Lee  (3  M.  &  (Jr.  452)  it  had 
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29  Car.  2,  c.  3.  The  17  th  section  of  the  Statute  of  Frauds  provided 
for  contracts  for  the  sale  of  goods  either  being  in 
writing  or  as  therein  mentioned.  This  enactment  has 
been  repealed  by  the  Sale  of  Goods  Act,  1893,  but  is 
substantially  re-enacted  by  section  4  of  that  statute, 
which  section  is  given  and  dealt  with  fully  in  a  sub- 
sequent chapter  (I). 

what  is  suffi-  The  Statute  of  Frauds  by  its  provisions  does  not 
toStetate^ require  any  formal  contract  fully  and  technically 
Frauds.  precise,    but    anything    is    sufficient    which    contains, 

either  expressly  or  by  reference,  the  terms  of  the 
agreement,  and  any  written  memorandum  must  shew 
not  only  who  is  the  person  to  be  charged,  but  also  who 
is  the  party  in  whose  favour  he  is  to  be  charged  (m). 
The  memorandum  must  be  a  memorandum  of  an  agree- 
ment complete  at  the  time  the  contract  is  made  (n)  ; 
and  if  there  is  any  omission  from  it  of  a  material  term 
of  the  contract,  it  is  not  a  sufficient  memorandum  to 
Humphreys*,  satisfy  the  statute  (0).  Thus  an  executory  agreement 
in  writing  to  grant  a  lease  for  a  term  of  years  which 
does  not  expressly  or  by  reasonable  inference  state  the 
date  from  which  the  term  is  to  commence,  is  not  suf- 
ficiently definite  to  satisfy  the  Statute  of  Frauds,  and 
cannot  be  enforced  (p).  The  statute  does  not  require 
that  the  contract  or  memorandum  should  be  actually 
signed  by  both  the  parties  to  it,  for  it  will  be  sufficient 
if  only  signed  by  the  person  to  be  charged,  as  that  is 

been  held  that  a  contract  for  payment  of  an  annuity  must  be  in  writ- 
ing, though  it  might  determine  within  the  year  by  the  death  of  the 
annuitant.  See  also  hereon  Knowlrnan  v.  Bluett  (L.  R.  9  Ex.  1).  See 
also  McGregor  v.  McGregor  (21  Q.  B.  D.  424;  57  L.  J.  Q.  B.  591  ;  37 
W.  K.  45),  where  it  was  held  that  an  oral  agreement  of  separation 
between  husband  and  wife,  under  which  the  husband  agreed  to  pay 
his  wife  £1  a  week  during  her  life,  was  good. 

(/)  Post,  ch.  iv.  pp.  99-103. 

(w)  Chitty  on  Contracts,  105  ;  Benjamin's  Sale  of  Personal  Property, 

23I- 

h,  Munday  v.  Atprey,  L.  R.  13  Ch.  D.  855  ;  49  L.  J.  Ch.  216;  28 
W.  R.  347  ;  Cave  v.  Heatings,  L.  R.  7  Q.  B.  D.  125;  50  L.  J.  Q.  B. 
575  ;  45  L.  T.  348. 

(»)  MWtul/en  v.  J  Id  berg,  6  L.  R.  Ir.  463  ;  Donnison  v.  People's  Caji- 
Co.,  45  L.  T.  187. 

(p)  Humphreys  v.  Conyheare,  80  L.  T.  40. 
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til  that  is  said  by  the  statute;  and  although  the  foot 
)r  end  is  the  most  proper  place  for  the  signature,  yet 
it  need  not  be  there.  Thus  where  a  person  drew  up  an 
agreement  in  his  own  handwriting  commencing  "  1,  A. 
B.,  agree,"  it  was  held  that  this  was  sufficient  signa- 
ture, although  the  name  A.  B.  was  not  subscribed  at 
the  end  (q).  Again,  it  has  been  held  that  when  a 
person  usually  prints  his  name — as,  for  instance,  if 
there  is  a  memorandum  on  a  bill-head  containing  the 
party's  name  in  print — this  may  be  a  sufficient  signa- 
ture (r).  In  all  these  cases  it  is  a  question  of  the 
intention  of  the  party  whether  the  name  should  operate 
as  a  signature  (s).  The  4th  section  does  not  require  When  an 
an  agent  who  signs  an  agreement  under  it  to  be  autho-  be  authorized 
rized  by  writing,  neither  did  the  1 7th  section,  nor  does  m 
the  new  enactment  contained  in  section  4  of  the  Sale 
of  Goods  Act,  1893,  but  the  1st  and  3rd  sections  of 
the  Statute  of  Frauds  do.  An  agent,  to  execute  a 
deed,  must  receive  his  authority  by  deed,  but  it  has 
been  held  that,  in  the  case  of  two  joint  contractors  by 
deed,  one  may  execute  for  himself  and  the  other  in  the 
presence  of  that  other,  without  any  authority  from 
him  in  writing  (t).  One  party  to  a  contract  cannot 
be  the  agent  of  the  other,  but  one  agent  may  sign 
for  both  parties,  as  in  the  case  of  a  broker  or  auc- 
tioneer. 

By  Lord  Tenterden's  Act  (u)  it  is  provided  that  no  9  Geo.  4,  c.  14. 
acknowledgment  by  a  debtor  to  take  a  case  out  of  the 
Statutes  of  Limitation  shall  be  binding  unless  in  writ-  1 ,  &  20  Vict, 
ing,  signed  by  the  debtor,  or — by  the  Mercantile  Law  °" 
Amendment  Act,  1856  (x) — by  his  agent  (y).      Lord 

(q)  Knight  v.  Crockford,  I  Esp.  190,  referred  to  by  Lord  Eidon  in 
Saunderson  v.  Jackson,  2  B.  &  1'.  138. 

(>•)  Saunderson  v.  Jackson,  2  B.  &  P.  13S  ;  Schneider  v.  Norm, 
2  Maule  &  S.  2S0. 

(.s)  Caton  v.  Uaton,  2  H.  L.  Cas.  127. 

(t)  Ball  v.  DunsterviUe,  4  T.  R.  313. 

(«)  9  Geo.  4,  C.   14,  S.   1. 

(as)  19  &  20  Vict.  c.  97,  s.  13. 

(y)  See  further  hereon,  and  also  as  to  what  will  be  a  sufficient 
acknowledgment,  post,  pp.  279,  2S0. 
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Represent*-  Tenterden's  Act  (z)  also  provides  that  no  action  shall 
be  brought  to  charge  any  person  by  reason  of  any  re- 
presentation as  to  the  character,  conduct,  credit,  ability, 
trade,  or  dealing  of  any  other  person,  made  with  the 
view  that  he  may  obtain  money  or  goods  upon  credit, 
uuless  in  writing,  signed  by  the  person  to  be  charged 
therewith. 

Ab  to  copy-  Copyright  is  the  sole  and  exclusive  liberty  of  mul- 

tiplying copies  of  an  original  work  or  composition  (a), 
and  by  the  Copyright  Act,  1842  (b),  writing  is  neces- 
sary to  its  transfer,  it  being  assignable  by  an  entry  in 
the  registry  at  Stationers'  Hall  in  the  manner  pre- 
scribed by  the  Act. 

As  to  ships.  By  the  Merchant  Shipping  Act,  1894  (c),  a  regis- 

tered ship,  or  any  share  therein,  must  be  transferred 
by  bill  of  sale  in  the  form  given,  and  attested  by  a 
witness  and  registered. 

Kills  and  other       Bills  of  exchauge,  promissory  notes,  and  other  like 
instruments      negotiable  instruments,  have  always  been  required  to 
be  in  writing  and  signed,  by  the  custom  of  merchants, 
and  they  are  required  now  to  be  so  by  statute  (d). 

(z)  9  Geo.  4,  c.  14,  s.  6  ;  see  also  post,  p.  293. 

(a)  Brown's  Law  Diet.   134;   see  further  as  to  copyright,  post,  pp. 
214-217. 

(A)  5  &  6  Vict.  c.  45. 

(c)  57  &  58  Vict.  c.  60,  s.  24  ;  see  also  as  to  ships,  post,  pp.  201- 
207. 

(d)  45  &  46  Vict.  c.  61.     As  to  such  instruments  generally,  see  post, 
ch.  v.  pp.  167-200. 
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CHAPTER    III. 

OF  CONTRACTS  AS  TO  LAND,  AND  HEREIN  OF 
LANDLORD  AND  TENANT. 

It  has  been  stated  in  the  previous  chapter  that  con-  Contract*  for 
tracts  for  the  sale  of  lands,  tenements,  or  hereditaments,  Sm^d, 
or   any  interest   in   or    concerning   them,   must   be  in  ,,e  j"  u,'tiM" 

......  under  29  Car. 

writing,  this  being  one  of  the  contracts  specified  by  2,  c.  3. 

the  4th  section  of  the   Statute  of  Frauds.      Any  sale 

of  land,  even  though   by  auction,  must   therefore  be 

in   conformity  with   the  provisions  of  this  section,  as 

a   general   rule,  though   it   should  be    mentioned  that 

sales  under  an  order  of  the  Chancery  Division   have 

been   held   not   to  be  within   the   statute  (a)  \  and  as  Chancery 

Chancery  has  been  in  the  habit  of  decreeing  specific  Ju°t,  ^|.'0',5 

performance  of  an  oral  contract  in  three  cases,  viz.  :  contract,  how- 

.  ever,  in  three 

(i)  Where  set  out  and  admitted  in  the  pleadings  and  cases. 

the  defendant  does  not  set  up  the  statute  as  a  bar ; 

(2)  Where  prevented  from  being  reduced  into  writing 

by  the  fraud  of  the  defendant ;   and  (3)  After  certain 

acts  of  part  performance  (6);   now,  in  consequence  of  Effect  of  Judi- 

the   Judicature  Act,    1873   (c),  in   any  of  such   cases  1873. 

effect  will  be  given  to  the  contract  in  all  divisions  of 

the  High  Court  of  Justice. 

But  the  statute  does  not  mention  merely  contracts  The  statute 
for  the  sale  of  lands,  but  also  "  any  interest  in  or  con-  j„terest  in 
cerning  them ;  "    and  it  is  frequently  a  point  of  some  lil"11- 
nicety  to  determine  what  is  and  what  is  not  "  an  interest 
in  land  "  within  the  statute.      Good  instances  of  what 

(a)  Atdirm  i/-(i(  111  r, if  v.  Buy,  I  Ves.  Sen.  21S. 

(b)  Indermaur's  Manual  of  Equity,  260   273. 

(c)  36  &  37  Vict.  c.  66,  B.  25  (in. 
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have  been  held  to  be,  and  what  have  been  held  not 
to  be,  an  interest  in  land  are  found  in  the  decisions 
that  a  contract  for  the  sale  of  growing  grass  is  an 
interest  in  land  within  the  statute  (d),  but  a  con- 
Wtaat  is  an  tract  for  the  sale  of  growing  potatoes  is  not  (c).  The 
;!;',;ivst '"  rule  on  this  point  is  stated  in  Mr.  Chitty's  work  on 
Contracts  (/)  as  follows: — "With  respect  to  emble- 
ments, or  fructus  industriales,  a  contract  for  the  sale 
of  them  while  growing,  whether  they  have  arrived  at 
maturity  or  not,  and  whether  they  are  to  be  taken  off 
the  ground  by  the  buyer  or  seller,  is  not  a  contract 
for  the  sale  of  an  interest  in  land ;  but  a  contract  for 
the  sale  of  a  crop  which  is  the  natural  produce  of  the 
land,  if  it  be  unripe  at  the  time  of  the  contract,  and 
is  to  be  taken  off  the  land  by  the  buyer,  is  a  contract 
for  the  sale  of  an  interest  in  land  within  the  statute." 
To  determine  accurately  what  is  an  interest  in  land 
within  this  section  and  what  is  not,  is,  however, 
frequently  a  most  difficult  matter ;  indeed,  a  learned 
judge  (g)  once  stated  that  there  was  no  general  rule 
laid  down  in  any  of  the  cases  that  was  not  contradicted 
by  some  other.  It  has  been  held  that  a  contract  for 
the  sale  of  growing  timber,  to  be  cut  by  the  vendor 
or  vendee,  if  it  is  to  be  cut  immediately,  or  as  soon 
as  possible,  does  not  confer  any  interest  in  land,  and 
therefore  is  not  within  the  section  now  under  discus- 
sion, though  if  the  price  exceeds  £10  it  is  within  the 
i/th  section  (h),  as  being  a  contract  for  the  sale  of 
Marshall  v.  goods  (i).  In  the  case  of  Marshall  v.  Green,  Lord 
Coleridge,  in  deciding  that  timber  to  be  taken  away 
immediately  is  not  an  interest  in  land  within  this 
section,  said  : — "  Planted  trees  cannot  in  strictness  be 


ill    Crosby  v.  Wadsworth,  6  East,  602. 

(e)  Evans  v.  Roberts,  5  B.  &  C.  829. 

(/)  Page  327. 

(g)   Lord  Abinger  in  Rodwell  v.  Phillips,  9  M.  &  K.  501. 

(A)  Now  the  4th  section  of  the  Sale  of  Goods  Act,  1893,  as  to  which 
see  post,  ch.  iv.  pp.  99,  100. 

I  i)  Smith  v.  Surtnan,  9  B.  &  C.  561  ;  Marshall  v.  Green,  I  C.  P.  D 
35;  45L.J.  C.  P.  153- 
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said  to  be  produced  spontaneously,  yet  the  labour 
employed  in  their  planting  bears  so  small  a  proportion 
to  their  natural  growth  that  they  cannot  be  considered 
u&  fructus  industricdes ;  but  treating  them  as  not  being 
fructus  industriales,  the  proposition  is,  that  where  the 
thiny  sold  is  to  derive  no  benefit  from  the  land,  and 
is  to  be  taken  away  immediately,  the  contract  is  not 
for  an  interest  in  land.  Here  the  contract  was  that 
the  trees  should  be  got  away  as  soon  as  possible, 
and  they  were  almost  immediately  cut  down.  Apart 
from  any  decision  on  the  subject,  and  as  a  matter 
of  common  sense,  it  would  seem  obvious  that  a  sale 
of  twenty-two  trees,  to  be  taken  away  immediately, 
was  not  a  sale  of  an  interest  in  land,  but  merely 
of  so  much  timber  "  (k).  From  these  observations  it 
appears  that  if  timber  is  not  to  be  immediately  taken 
away,  but  is  to  l'emain  on  the  land  and  derive  some 
benefit  therefrom,  it  will  be  an  interest  in  land.      The  Particular 

.  cases  upon 

following   contracts  may  also  be  mentioned  as  having  the  point. 
been  decided  not  to  be  an  interest  in  land  within  the 
statute  : — 

A  contract  for  the  sale  of  railway  shares. 

A  contract  by  a  tenant  in  possession  by  which  he 
agreed  to  pay  an  additional  sum  per  annum  in  con- 
sideration of  improvements  by  the  landlord. 


(k)  Marshall  v.  Green  (1  C.  P.  D.  39,  40  ;  45  L.  J.  C.  P.  153).  In 
the  case  of  Scovell  v.  Boxall  (1  Y.  &  J.  396),  it  was  held  that  a  con- 
tract for  the  sale  of  growing  underwood  was  a  contract  for  sale  of  an 
interest  in  land  within  this  section  ;  but  in  that  case  it  did  not  appear 
when  it  was  to  be  cut,  and  probably  had  it  been  that  the  underwood 
was  to  have  been  cut  immediately,  it  would  have  been  decided  the 
other  way.  As  a  further  instance  of  a  contract  held  to  relate  t<>  an 
interest  in  land,  see  Whltmore  v.  Farley  (2S  W.  R.  90S;  43  L.  '1'. 
192) ;  also  Webber  v.  Lee  (9  Q.  B.  D.  315  ;  51  L.  J.  Q.  B.  4S5  ;  30 
W.  R.  4S6),  where  it  was  held  that  a  grant  of  a  right  to  Bhoot  over 
land,  and  to  take  away  apart  of  the  game  killed,  comprised  an  into 
in  land ;  also  Lavery  v.  Pursett  (39  Ch.  D.  50S  ;  57  L.  J.  Ch.  570  ;  58 
L.  T.  846),  where  it  was  held  that  a  contract  for  the  sale  of  the 
materials  of  an  old  house  to  be  pulled  down  and  taken  away  within 
two  months,  was  a  contract  for  the  sale  of  an  interest  in  land  : 
Driver  v.  Broad  (1S93),  1  (,>.  B.  744;  63  L.J.  Q.  13.  12  ;  69  L.  T.  169, 
where  it  was  held  that  a  contract  for  the  sale  of  a  company's  debentures 
that  created  a  floating  charge  over  its  property,  consisting  in  part  of 
leaseholds,  was  a  contract  for  the  sale  of  an  interest  in  land. 
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Au  agreement  for  lodging  and  boarding  in  a 
house  (/). 

An  agreement  by  a  landlord  with  a  quitting  tenant 
to  take  the  tenant's  fixtures  (m).. 

Different  ways  A  tenancy  may  exist  in  various  different  ways,  as 
£nlSyhmay  if  one  holds  either  for  a  fixed  period,  or  simply  from 
exist.  year  t0  year,   or  at  will,   or   sufferance.      By  the  1st 

statute  of  section  of  the  Statute  of  Frauds,  all  leases,  estates, 
lea^B  ''  interests  of  freehold,  or  terms  of  years,  or  any  uncertain 

interest  of,  in,  to,  or  out  of  land,  must  be  in  writing 
signed  by  the  parties  or  their  agents  authorized  by 
writing,  or  they  have  the  force  and  effect  of  estates  at 
will  only  (n).  The  2nd  section  excepts  from  this  pro- 
vision leases  not  exceeding  three  years  from  the  making 
thereof,  at  two-thirds  of  the  full  improved  value  (o). 
The  3rd  section  provides  that  all  assignments  of  leases 
(not  being  copyhold  or  customar}^  property)  must  in  a 
like  way,  as  is  provided  in  the  1st  section  as  to  leases, 
and  assign-  be  in  writing.  By  the  Real  Property  Act,  1845  (p), 
leases.0  every  lease    required   by  law   to  be   in    writing,    and 

assignments  of  leases   (not  being  copyhold),  are  de- 
clared void  at  law  unless  made  by  deed. 

An  agreement  The  student  will  observe  that  though,  under  the 
must  always  2nd  section,  leases  not  exceeding  three  years  may  be 
l.e  in  writing.    macie  by  Word   of    mouth,  yet,  by  force  of    the   4th 

section,  any  agreement  for  a  lease,  for  however  short 

a  time,  must  be  in  writing. 

(/)  As  to  an  agreement  for  the  letting  of  apartments,  if  the  tenant 
actually  enters,  and  it  is  not  for  more  than  three  years,  no  writing  is 
required,  as  it  comes  within  the  exception  in  section  2  of  the  Statute 
of  Frauds;  but  until  actual  entry,  it  is  only  a  contract  and  is  not 
actionable  unless  in  writing  :  Inman  v.  Stamp  (i  Stark,  12) ;  Edge  v. 
Strafford  (I  Tyrw.  295). 

m  )  See  Chitty  on  Contracts,  328.  It  has  been  held  that  an  agree- 
ment requires  just  as  much  to  be  in  writing  if  the  interest  in  the  land 
moves  to  the  plaintiff  as  it  would  if  it  moved  from  him  (Ronayne  v. 
Sherrard  (n  Irish  Reps.  (C.  L.)  146). 

(n)  This  section  is  set  out  verbatim,  ante,  p.  50. 

(0)   This  section  is  set  out  verbatim,  ante,  p.  50. 

|  p)  8  &  9  Vict.  c.  106,  sect.  3. 
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As  above  stated,  the  strict  provision  of   the  statuD-  Statute  \. 


■i  ..- 


is,  that  leases  which   it  requires  to  be  by  writing,  ami  iea*einotiii 
which   are   not,  are   to    have   the   force    and   effect  of  "'.".""*. mL*!' 
estates  at  will  only  ;   but  although  this  is  so,  to  simply  effeotol 
state  that  fact  in  answer  to  a  question  on  the  effect  of 
such  a  lease  would  be  useless.    The  well-known  case  of 
Glayt<m  v.  Blakcy  (q)  decides  the   point  that,  notwith-  Clayton  » 
standing  the  said  enactment,  yet  if  a  tenant  under  such 
a  lease  enters  and  pays  rent,  it  may  serve  as  a  tenancy 
from  year  to  year.      In  the  first  instance,  no  doubt,  all 
the  tenant  has  is  a  tenancy  at  will  in  strict  conformity 
with  the  statute,  but  the  court  leans  against  such  a  ten- 
ancy, and  in  favour  of  a  tenancy  from  year  to  year(?-),  and 
therefore  it  is  afterwards  converted  into  that.    Further, 
if  a  person  holds  under  a  lease  which  is  void  under  the 
Statute  of  Frauds,  or  from  not  being,  as  now  required 
to  be  (s),  bv  deed,  or  if  a  tenant  holds  over  after  the  Doc  A  Rigge 

V     Bi  II 

expiration  of  his  lease,  and  continues  to  pay  a  yearly 
rent,  he  will  hold  under  the  terms  of  the  lease  in  other 
respects  so  far  as  they  are  applicable  to  the  new  ten- 
ancy from  year  to  year  (t). 

A  yearly   tenant   is  entitled  to,  and  must  give,  aNoticeon 

11  •  •  i'ii  i  i-Ui.     deterniinin.; 

reasonable  notice  to  quit,  which  has  been  nelu  to  tenancy. 
mean  half  a  year's  notice  (u),  ending  at  the  period  at 
which  his  tenancy  commenced.  If,  however,  it  is  a 
tenancy  under  the  Agricultural  Holdings  Act,  1883,  a 
year's  notice  is  necessary,  expiring  at  the  end  of  the 
current  year  of  the  tenancy,  unless  the  parties  agree 
in  writing  to  the  contrary  (v).  To  determine  a 
monthly  or  a  weekly  tenancy,  a  reasonable  notice  is 
required,  and  the  safest  plan  is  to  give  a  month's  or  a 


(7)  2  S.  L.  C.  127  ;  8  T.  R.  3. 

(r)  Richardson  v.  Langridge,  Tudor's  Con.  Cases,  4;  4  Tauut.  12S. 

(s)  8  &  9  Vict.  c.  106,  s.  3. 

(0  Doe  d.  Rigge  v.  Bell,  2  S.  L.  C.  119  ;  5  T.  K.  471. 

(tt)  As  to  the  distinction  between  half  a  year's  notice  and  six  months 
notice,  see  Barlow  v.  Teal,  15  Q.  B.  D.  501  ;  54  L.  J.  ^>.  B.  564  ;  54 
L.  T.  63;  31  W.  K.  54. 

(w)  40  &  47  Vict.  c.  6i,  s.  33  ;  and  see  Wilkinson  v.  Calvert,  L.  R  3 
C.  P.  Div.  360  ;  47  L.  J.  C.  P.  679  ;  Barlow  v.  Teal,  Bupra. 
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partof  demised 
premises. 


week's  notice,  as  the  case  may  be,  which  will  no  doubt 
always  be  sufficient  (x).      A  notice  to  quit  need  not 
be  couched  in  technical  language;   it  is  sufficient  if  it 
clearly  conveys  to  the  mind  of  the  other  party  that  it 
is    not  desired  that  the  relationship  of  landlord  and 
tenant  shall  continue  (?/)  ;  and  though  a  written  notice 
to   quit  is  always  advisable,  a  parol  tenancy  may  be 
Notice  to  quit  determined    by    a    verbal    notice  (z).      Where    several 
premises   are   let   under   one  common  rent,    notice  to 
quit  part  of  them  only  cannot  be  given  (a),  except  to 
a  certain  extent  under  the  Agricultural  Holdings  Act, 
1883,   which   provides   (b)  that  a  landlord  may   give 
notice  to  quit  a  part  only  of  the  demised  premises  in 
order  to  make  certain  improvements  mentioned  in  the 
Act ;   but  the  tenant  will  be  entitled  to  compensation, 
and  may  within  twenty-eight  days  accept  the  notice 
for  the  entire  holding.    If  a  tenant  holds  under  a  lease 
made  by  two  or  more  joint  lessors,  they  should  properly 
all  join  in  giving  notice  to  quit,  but  notice  to  quit  by 
one  on  behalf  of  all,  whether  authorized  by  the  others 
or  not,  will  put  an  end  to  the  tenancy  (c).      As  stated, 
if  a  tenant  holds  over  after  the  expiration  of  his  lease, 
he  may  by  payment  of  rent  be  converted  into  a  yearly 
tenant,  and  until  then  he  is  a  tenant  at  sufferance  ;  but 
if  a   term    determines  and   the  landlord   has  made   a 
demand  and  given  notice  in  ivriting  for  possession,  and 
the  tenant  holds  over,  he  is  liable  to  pay  double  the 
yearly  value  of  the  premises,  unless  he  had  a  bond  fide 
belief  that  he  had  a  right  to  so  hold  over  (d)  ;  and  if  a 
tenant  gives  notice  of  quitting  to  his  landlord,  and  does 
not  quit  at  the  proper  time,  he  is  liable  to  pay  double 
the   yearly  rent  of  the   premises  (e).      If   a   landlord 


Joint  lessors. 


Penalty  for 
holding  over. 


(x)  Bowen  v.  Anderson  (1894),  I  Q.  B.  164  ;  42  W.  R.  236,  explain- 
ing .aid  partly  overruling  Sandford  v.  Clark,  21  Q.  B.  D.  398  ;  57  L. 
J.  Q.  B.  507  ;  59  L.  T.  226. 

(y)  Bury  v.  Thompson,  64  L.  J.  Q.  B.  257  ;  71  L.  T.  846. 

(2)  Wood  fall's  Landlord  and  Tenant,  392. 

(a)  Ibid.,  394. 

(6)  46  &47  Vict.  c.  61,  s.  41. 

(c)  Tudor's  Con.  Cases,  26. 

(d)  4  Geo.  2,  c.  28,  s.  1.  (e)   11  Geo.  2,  c.  19,  s.  18. 
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gives  notice  to  his  tenant  to  quit  or  pay  an  increased 
rent,  and  the  tenant  does  not  quit,  his  agreement  to 
pay  the  increased  rent  will  be  implied  (/). 

A  tenancy  at  will  sometimes  arises  by  the  construe-  Tenancy  at 
tion   of  law.     Thus   in   the   case    of  a    mortgage,  the  construction  3 
courts   of    law    always    considered   the   mortgagor    as of  1:iw- 
simply  the  tenant  at  will,  or  rather  at  sufferance,  of  the 
mortgagee,  and  liable  to  be  ejected  at  any  time,  so  that 
he  could  not  bring  any  action  in  respect  of  the  mort- 
gaged lands,  nor  make  a  lease  of  them  to  bind  the 
mortgagee,  although  he  continued  in  possession  of  them. 
It  is,  however,  now   provided   by   the  Judicature  Act, 
1873  ((/)>  that  "  a  mortgagor  entitled  for  the  time  being  Provision  of 
to  the  possession  or  receipt  of  the  rents  and  profits  of  A^t'Ts^as 
any  land  as  to  which  no  notice  of  his  intention  to  take  to  position  of 

.  ...  mortgagors. 

possession  or  to  enter  into  the  receipts  of  the  rents  and 
profits  thereof  shall  have  been  given  by  the  mortgagee, 
may  sue  for  such  possession  or  for  the  recovery  of  such 
rents  or  profits,  or  to  prevent  or  recover  damages  in 
respect  of  any  trespass  or  other  wrong  relative  thereto 
in  his  own  name  only,  unless  the  cause  of  action  arises 
upon  a  lease  or  other  contract  made  by  him  jointly 
with  any  other  person."  In  addition  to  this  the  Con- 
veyancing Act,  1  8  8  1  (h),  now  allows  certain  leases  to 
be  m~.de  by  a  mortgagor  in  possession,  on  specified 
terms  (i). 

A  tenant  is  estopped  from  disputing  his  lessor's  title  ;  A  tenant  is 

,  1         c  1  ,  .  .  -,  estopped  from 

therefore  where  a  tenant  acquires  possession  under  a  disputing  his 
person  who  claims  as  devisee,  it  is  not  competent  f or  lessor  s  tltle- 
him  to  set  up   any  objection  to  the  devise.      Payment 

(/)  See  ante,  pp.  21,  22.  See  further,  as  to  a  contract  being  implied 
from  silence  and  acquiescence,  Wilcox  v.  Redhead,  49  L.  J.  Ch.  529  ; 
28  W.  R.  795. 

(.7)  36  &  37  Vict.  c.  66,  s.  25  (5). 

(A)  44  &  45  Vict.  c.  41  ;  see  Indermaur's  Conveyancing',  423. 

(i)  Sect.  18.  See  also  hereon  as  to  tenant's  right  to  compensation 
when  holding  under  a  lease  from  a  mortgagor  not  in  conformity  with 
this  provision,  53  &  54  Vict.  c.  57. 
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of  rent  impliedly  admits  a  tenancy  between  the 
payer  and  the  payee,  unless,  indeed,  the  payment 
was  procured  by  fraud,  or  was  made  in  ignorance 
of  circumstances  which  had  the  payer  known  of 
he  would  not  have  made  the  payment  (j) ;  and  a 
tenancy  may  indeed  sometimes  be  implied  from  other 
acts  (/.'). 


Liability  of 
tenant  from 
year  to  year 
for  repairs. 


Landlord 
not  bound  to 
repair. 


A  tenant  from  year  to  year,  in  the  absence  of  agree- 
ment, is  only  bound  to  keep  the  premises  wind  and  water 
tight,  and  is  not  bound  to  do  any  general  repairs,  e.g.  to 
make  good  defects  arising  from  accidental  fire,  wear  and 
tear  of  time,  or  the  like ;  but  an  act  arising  from  his 
own  voluntary  negligence  he  is  liable  for,  e.g.  to  repair 
broken  windows.  Where  a  tenant  covenants  generally 
to  keep  the  premises  in  good  repair,  and  to  deliver 
them  up  in  that  state  at  the  end  of  the  term,  it  is  not 
sufficient  to  keep  them  in  the  same  state  of  repair  as 
they  were  in  at  the  commencement  of  the  tenancy,  if 
they  were  then  in  bad  repair.  The  class  and  descrip- 
tion of  the  house  may,  however,  be  taken  into  account, 
as  whether  it  is  an  old  or  a  new  one,  and  it  must  be 
kept  and  delivered  up  in  good  repair  with  reference  to 
the  class  to  which  it  belongs  (I).  If  the  premises  are 
burnt  down,  under  such  a  covenant  the  tenant  will 
have  to  reinstate  them  unless  the  contrary  has  been 
provided.  If  a  fire  is  caused  by  any  person's  gross 
negligence,  such  person  is  liable  for  it  to  the  person 
injured.  In  the  absence  of  express  agreement,  a  land- 
lord is  not  under  any  obligation  to  repair  the  demised 
premises,  and  it  seems  that  the  fact  of  premises  be- 
coming uninhabitable  from  the  want  of  proper  repairs 
will  not  entitle  the  tenant  to  quit  without  notice,  and 
is  no  answer  to  an  action  for  the  rent.  With  regard 
to  farms,  a  promise  is  implied  by  the  law  on  the  part 


(,;')  Carlton  v.  Bowcock,  51  L.  T.  659 ;  Undcrhay  v.  Reed,  20  Q.  B.  D. 
209 ;  59  L.  J.  Q.  R.  129  ;  58  L.  T.  45. 
(*)  O'Kce/e  v.  Walsh,  8  L.  R.  Ir.  184. 
(/)  Indermaur's  Conveyancing,  364,  365. 
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of  a  yearly  tenant  to  use  the  farm  in  a  husbandlike 
manner,  and  cultivate  it  according  to  the  custom  of 
the  country  (m).  Where  there  is  a  covenant  by  the 
landlord  to  do  repairs,  the  tenant  must  give  him 
notice  of  any  want  of  repair,  so  as  to  give  him  an 
opportunity  of  doing  the  same  ;  and  if  the  tenant 
executes  the  repairs  without  notice  to  the  landlord 
that  they  needed  doing,  he  cannot  compel  the  land- 
lord to  pay  for  them  (n). 

As    to   the    liability   to    pay   rates   and    taxes,  the  Liability  to 
general  rule   is  that  they  fall  upon  the  tenant  in  the  ratesTtaxes, 
absence  of  express  agreement ;  but  property-tax  forms  ancl  ™seas' 
an  exception  to  this  rule,  and  must  always  be  allowed 
by  the  landlord,  even  though  the  tenant  has  covenanted 
to  pay  it,  the  rule  being  that  the  tenant  should  in  the 
first  instance   pay  it,  and   is  then  entitled  to   have  it 
allowed   to  him   out  of  his   rent  (o).      The  landlord   is 
ordinarily  liable  for  the  land-tax,  and  for  sewers  rate 
(unless  indeed  it   is  only  for  ordinary  or  annual  re- 
pairs), and  if  the  tenant  pays  them  under  compulsion, 
express  or  implied,  he  may  deduct  them  from  his  rent, 
but  any  other  rates  or   taxes  he  cannot  generally  de- 
duct (p).  Tithe  rent-charge,  however,  was  never  a  charge  Tithe  rent- 
upon  the  person  of  the  owner  or  occupier,  but   upon 
the  land,  and  therefore,  in  the  absence  of  agreement  to 
the  contrary,  a  tenant  paying  it  might  always  deduct  Tithe  Act, 
it  from    his    rent,   and   it   is    now  expressly    provided 
that  tithe  rent-charge   issuing  out  of  anv  lands  shall 
be   payable   by   the   owner  of   the    lands,  despite    any 
contract    between    the    owner    and    the    occupier   (q). 
Ordinarily  in    a    lease    there    is    an    express   covenant 
that  the  tenant  shall   pay  all   rates,  taxes,  assessments, 
and  outgoings,  whether  imposed  on  landlord  or  tenant, 
and   when   such  words  are  used  some  matters   may  be 

(//i)  See  generally  hereon  Woodfall's  Landlord  and  Tenant,  676-67S. 

(n)  ffuggoU  v.  M'Lean,  33  W.  R.  5S8;  53  L.  T.  94. 

(o)  5  &  6  Vict.  c.  35,  ss.  6o,  103. 

(/>)  Woodfall's  Landlord  and  Tenant,  631   636. 

(7)   54  Viet.  c.  8. 
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Fur  Ion-  v. 


included  in  the  covenant  which  but  for  them  the 
tenant  would  not  be  liable  for,  e.g.  land-tax,  sewers 
rate,  the  expense  of  paving  a  road,  or  of  reconstructing 
a  drain  (/•). 


a  tenant  may  Although  there  may  be  nothing  in  a  lease  to  that 
iriveH-'bts  by  effect,  a  tenant  may  sometimes  by  custom  have  certain 
custom.  rights,  on  the  ground  that  the  parties  have  contracted 

with  reference  to  that  custom,  and  an  implied  contract 
has  been  thus  created  (s).  This  often  occurs  in  the 
case  of  farming  tenants,  with  reference  to  the  custom 
of  the  country  as  to  their  rights  on  giving  up  posses- 
sion of  their  farms.  If  a  lease  contains  any  particular 
stipulations  as  to  the  manner  in  which  a  tenant  is  to 
quit,  and  what  he  is  to  be  entitled  to  on  quitting,  then 
the  rule  Uxprcssum  facit  cessare  taciturn  applies,  and 
no  custom  can  have  any  effect ;  but  if,  though  there 
is  a  lease,  it  is  silent  on  this  point,  then,  as  was 
WipgiettDortii  decided  in  the  case  of  Wigglesworth  v.  Dallison  (t), 
v.  Dalltton.      ^e  tenant  may  take  advantage  of  the  custom  (V). 


Fixtures. 


Meaniii,.'  <>f 
the  term. 


Questions  frequently  arise  between  landlord  and 
tenant  as  to  the  right  to  fixtures.  The  term  fixtures 
is  used  sometimes  with  different  meanings ;  strictly 
speaking,  it  signifies  things  affixed  to  the  freehold,  but 
it  may  also  be  used  as  signifying  chattels  annexed  to 
the  freehold,  but  which  are  removable  at  the  will  of 
the  person  who  annexed  them.  The  rule  at  common 
law  as  to  things  affixed  to  the  freehold  is  expressed 
by  the  maxim  of  our  law,  Quicquid  plantafoir  solo,  solo 
cedit ;  but  this  rule,  being  found  to  operate  in  dis- 
couragement of  trade,  has  been  gradually  much   miti- 


(r)  Budd  v.  Marshall,  5  C.  P.  D.  481 ;  50  L.  J.  Q.  B.  24;  42  L.  T. 
793  ;  29  W.  K.  14S  ;  Mi  ma  v.  Dickinson,  9  Q.  B.  D.  632  ;  52  L.  J.  Q. 
B.  [90;  47  L.  T.  493  ;  30  W.  R.  930  ;  Farlow  v.  Stevenson  (1900),  1 
Oh.  128  ;  69  L.  J.  Ch.  106;  81  L.  T.  581  ;  FouJi/er  v.  Arming  (1902), 
1  K.  B.  700;  71  L.  J.  K.  B.  499;  86  L.  T.  488.' 

(*)  See  ante,  p.  21. 

\t)    1  S.  I,.  (J.  545  ;    Dougl.  20I. 

(it)  Tucker  v.  Linger,  8  App.  Cas.  508;  52  L.  J.  Ch.  941  ;  32  W.  R. 
4o  ;  49  L.  T.  373. 
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gated.  It  may  be  stated  generally,  that  fixtures  erected 
for  the  purposes  of  trade,  ornament,  or  domestic  use, 
and  also  agricultural  fixtures  (v),  may  be  removed  by  a 
tenant  as  against  his  landlord,  and  it  may  in  particular 
cases  happen  that  custom  gives  a  tenant  a  wider  right 
than  he  would  ordinarily  have.  When  a  tenant  has  the  Must  \,e  re- 
right  to  remove  fixtures,  other  than  agricultural  fixtures,  tenancy;"18 
the  removal  by  him  must  be  during  his  tenancy,  or 
such  further  period  as  he  holds  under  a  right  to  con- 
sider himself  tenant  (w),  i.e.  whilst  permitted  by  the 
landlord  to  remain  in  possession  ;  and  if  he  does  not 
remove  the  fixtures  during  that  time,  he  will  lose  his 
right  to  them,  for  they  then  become  a  gift  in  law  to 
the  landlord,  unless  indeed  the  landlord  afterwards 
gives  a  licence  to  the  tenant  to  enter  and  remove 
them  (x).  As  to  agricultural  fixtures,  they  may  be 
removed  within  a  reasonable  time  of  the  expiration  of 
the  tenancy  {y). 

As  before  stated,  originally,  under  the  maxim  Quic-  Originally  no 
quid  plantatur  solo,  solo  cedit,  nothing  in  the  nature  of  be  amoved, 
a  fixture  could   be  removed,  and  the  mitigations  of  the  bu,t  the  old 

rule  now 

old  rule  have  arisen  gradually ;  the  first  was  in  favour  mitigated. 
of  trade  fixtures,  and  subsequently  other  cases  ex- 
tended it  to  ornamental  and  domestic  fixtures.  There 
have  been  a  very  great  number  of  cases  upon  this  sub- 
ject, and  amongst  the  articles  that  have  been  decided 
to  be  removable  by  the  tenant  may  be  mentioned 
as  instances  the  following : — Chimney-glasses,  blinds, 
ornamental  chimney-pieces,  tapestries  affixed  to  the 
walls  of  a  house  (z),  wainscots,  shelves,  counters,  pumps, 
partitions,  shrubs  and  trees  planted  for  sale.  The 
fixtures,  if  removable,  must  be  taken  away  without 
material   damage  to  the  inheritance,  and  the   right  of 

(v)  46  &  47  Vict..  0.  61,  s.  31. 

(k)  Weeton  v.  Woodcock,  7  M.  <fc  W.  14  ;  Ex  parte  Gould,  re  Walker, 
13  Q.  B.  D.  454;  51  L.T.  368. 

(«)  Roffey  \.  Henderson,  17  Q.  B.  574. 

(?/)  Post,  pp.  72.  73. 

(z)  Leigh  v.  Taylor  (1902),  A.  C.  1^7  ;  71  L.  J.  Ch.  272  ;  86  L.  T. 
2  39- 
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removal  is  liable  to  be  controlled  by  express  contract ; 
so  that,  for  instance,  if  a  tenant  covenants  to  keep 
in  repair  all  erections  built,  or  thereafter  to  be  built, 
and  surrender  them  at  the  end  of  the  term,  this  will 
prevent  him  removing  things  which,  but  for  the  cove- 
nant, he  might  have  removed  («). 

Elwes  t.  Mawe      Under   the  exception    to  the  common  law  rule  in 
tarol  fixtures,  favour   of  trade    fixtures,  it  was  decided    in  the    well- 
known  case  of  Elwes  v.  Mawe  (b),  that  this  would  not 
allow  tenants  in  agriculture  to  remove  things  erected 
for  the   purpose  of  husbandry.      But  as  the   rule  un- 
doubtedly   often    worked    hardship  on  tenants,  it  has 
been  altered   by  the   legislature,  it   being  provided   by 
Provision  of     the  Landlord  and  Tenant  Act,  185  I  (c),  that  all  build- 
ami  Tenant      *nos>   engines,  or  the  like,  erected  by  the  tenant  for 
Act,  1851.        agricultural    purposes,  with  the  consent  in  writing  of 
the  landlord,  shall  remain  the  property  of,  and   be  re- 
movable by  the  tenant,  so  that  he  do  no  injury  in   the 
removal   thereof ;  provided  that  one   month's  notice  in 
writing  shall  be  given,  before  removal,  to  the  landlord, 
who  within  that  time  is  to  have  a  right  of  purchasing 
at    a  value    to  be   ascertained    by   two  referees  or  an 
Provision  of      umpire.      The  Agricultural   Holdings  Act,    1883  (d), 
tarsi  Holdings  a^so  now  contains  a  provision  on  this  subject  with  re- 
Act,  1883.        garcj  fo  tenants  under  that  Act,  to  the  effect  that  where, 
after   the    commencement   of  that    Act    (e),  a   tenant 
affixes  (/)  to  his  holding  any  engine,  machinery,  fenc- 
ing, or  other  fixture,  or  erects  any  building  for  which 
lie    is   not   under   that    Act,  or  otherwise,  entitled   to 
compensation,  and  which  is  not  so  affixed  in  pursuance 
of  some  obligation  in  that    behalf,  or   instead   of  some 
fixture  belonging  to  the  landlord,  then  such  fixture  or 

(«)  Wat  v.  Blakeway,  2  M.  &  G.  729  ;  Penry  v.  Brown,  2  Stark,  403. 

(/;)  2  S.  L.  C.  189  ;  3  East,  38. 

(c)   14  &  15  Vict.  c.  25,  b.  3. 

I'/)  46  &  47  Vict.  c.  61,  s.  34. 

(1 1  January  1,  1884. 

(/)  This  right  to  remove  fixtures  and  buildings  |>ut  up  by  the  tenant 
is  extended  to  those  acquired  by  the  tenant  {i.e.  taken  over  from  a 
former  tenant;  bv  section  4  of  the  Agricultural  Holdings  Act,  1900 
(63  <fc  64  Vict.  C.   50  . 
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building  shall  be  the  property  of  and  removable  by  the 
tenant  before  or  within  a  reasonable  time  after  the 
termination  of  the  tenancy.  Provided  as  follows : — 
I.  Before  the  removal  of  any  fixture  the  tenant  shall 
pay  all  rent  owing  by  him,  and  shall  perform  or  satisfy 
all  other  his  obligations  to  the  landlord  in  respect  of 
the  holding.  2.  In  the  removal  of  any  fixture  the 
tenant  shall  not  do  any  avoidable  damage  to  any 
other  building  or  other  part  of  the  holding.  3.  Imme- 
diately after  the  removal  of  any  fixture  the  tenant 
shall  make  good  all  damage  occasioned  to  any  other 
building  or  other  part  of  the  holding.  4.  The 
tenant  shall  not  remove  any  fixture  without  giving 
one  month's  previous  notice  in  writing  to  the  landlord 
of  the  intention  of  the  tenant  to  remove  it.  5.  At 
any  time  before  the  expiration  of  the  notice  of  removal, 
the  landlord,  by  notice  in  writing  given  by  him  to  the 
tenant,  may  elect  to  purchase  any  fixture  or  building 
comprised  in  the  notice  of  removal,  and  any  fixture  or 
building  thus  elected  to  be  purchased  shall  be  left  by 
the  tenant,  and  shall  become  the  property  of  the  land- 
lord, who  shall  pay  the  tenant  the  fair  value  thereof 
to  an  incoming  tenant  of  the  holding ;  and  any  dis- 
pute as  to  the  value  shall  be  settled  by  a  reference 
under  that  Act  as  in  the  case  of  compensation,  but 
without  appeal  (g). 

The  most  noticeable  difference  between  this  provi-  Difference 
sion    and    the    one    contained    in    the  Act   of    1851,^,^®®.°^., 
is  that  under  the  earlier  statute  only  fixtures  erected  provisions, 
with   the   consent    in   writing   of    the    landlord    could 
be  removed,  whilst  no  such  consent  is  necessary  under 
the  later  Act.       It  must  not  be   forgotten,  however, 
that  the  operation  of  the  Agricultural  Holdings  Act, 
1883,   may   be    excluded,   except  as  to  compensation 
for  unexhausted   improvements  (h).      The  Act  applies 

(7)  There  was  a  provision  almost  identical  with  this  in  the  now 
repealed  Agricultural  Holdings  Act,  1875  (38  &  39  Vict.  c.  92,  s.  53). 

(h)  46  &  47  Vict.  c.  61,  s.  55.  And  even  here  there  may  1»  an 
agreement  for  compensation  in  lieu  of  what  is  provided  for  by  the  Act 
(63  &  64  Vict.  c.  50,  s.  1  (5)  ). 
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to  all  tenancies  of  an  agricultural  or  pastoral  character, 
or  partly  one  and  partly  the  other,  or  wholly  or  partly 
cultivated  as  a  market-garden ;  but  it  does  not  apply 
to  any  holding  let  to  a  tenant  during  his  continuance 
in  any  office,  appointment,  or  employment  held  under 
the  landlord  (i). 


On  the  sale  or 
mortgage  of 
laud,  fixtures 

pass  without 
any  special 
words. 


Hdbton  v. 
Oorrinae. 


Mortgage 
of  premises 
with  fixtures 
thereon. 


]>  Yates. 


Upon  a  sale  or  mortgage  of  land,  fixtures  will  pass 
to  the  vendee,  or  mortgagee,  in  the  absence  of  any  con- 
trary intention,  and  this  is  so  although  the  things  are 
only  affixed  by  consent  of  another  to  whom  they  be- 
long, and  who  has  a  right  to  remove  them  as  against 
the  mortgagor  (k).  With  regard  to  the  question  of 
whether  a  mortgage  of  land  with  fixtures  requires  to 
be  registered  as  a  bill  of  sale,  it  was  prior  to  the  Bills 
of  Sale  Act,  1878  (/),  decided  that  it  did  so  require, 
if  the  mortgagee  had  power  given  him  to  deal  with 
the  fixtures  separately  and  apart  from  the  land,  but  not 
unless  (m).  Now,  however,  by  that  Act  it  is  definitely 
provided  (n)  that  "  personal  chattels "  (which  are  the 
things  as  to  which  registration  is  required)  shall  in- 
clude fixtures  when  separately  assigned  or  charged  by 
a  distinct  instrument,  but  not  fixtures  when  assigned 
together  with  a  freehold  or  leasehold  interest  in  any 
land  or  building  to  which  they  are  affixed,  except  trade 
machinery  (0).  And  even  as  to  trade  machinery,  it 
has  been  decided  that  if  it  is  not  specially  mentioned, 
but  merely  passes  as  incidental  to  the  conveyance  of 
the  premises,  no  registration  is  necessary  (p).      If,  how- 

(i)  46  &  47  Vict.  c.  61,  s.  62.  See  also  now  the  Market  Gardeners' 
( '  impensatiou  Act,  1895  (58  &  59  Vict.  c.  27),  as  to  market  gardens. 

(k)  I/obson  v.  Oorringe  (1897),  1  Ch.  182  ;  66  L.  J.  Ch.  114;  75  L. 
T.  610  ;  Reynolds  v.  Ashby  (1903),  1  K.  B.  87  ;  72  L.  J.  K.  B.  51  ;  87 
L,  T.  640.  Compare,  however,  with  these  cases  Lyon  v.  London  City 
<>„d  Mid.  Bank  (1903),  2  K.  B.  135  ;  72  L.  J.  K.  B.  465  ;  88  L.  T. 
392. 

(I)  41  k  42  Vict.  c.  31. 

(m)  Ex  parte  Barclay,  L.  R.  9  Ch.  App.  576;  43  L.  J.  Bk.  137  ;  Ex 
parte  Daglish,  L.  B.  8  Ch.  App.  1072.  On  the  law  of  fixtures  gene- 
rally, see  Brown  on  Fixtures. 

(n)  Sects.  4,  7.  (0)  See  sect.  5.  defining  trade  machinery. 

lp)  lie  Yates,  Batchdor  v.  Yates,  38  Ch.  D.  112  ;  57  L.  J.  Ch.  697  ; 
59  L.  T.  47- 
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ever,  it  is  specially  mentioned,  then  it  is  other- 
wise (q). 

The  most  apt  and  proper  remedy  of  a  landlord  for  Distress. 
the  recovery  from  his  tenant  of  the  rent  due  is  distress, 
which  is  a  remedy  by  the  act  of  the  party,  being  the  What  it  is. 
right  the  landlord  has  of  entering  and  seizing  goods  for 
the  purpose  of  liquidating  the  amount  due  to  him,  the 
word  being  derived  from  the  Latin  distrinyo.  Besides 
a  distress  for  rent,  such  a  right  also  exists  in  the  case 
of  cattle  taken  damage  feasant,  and  here  the  reason  for 
the  remedy  is  tolerably  plain,  because  the  distrainor 
may  be  said  to  be  acting  on  the  compulsion  of  the  tres- 
pass ;  but  in  the  case  of  the  distress  for  rent  the  reason 
why  it  is  allowed  is  by  no  means  clear. 

The  following  seem  to  be  the  requisites  to  the  exer-  Requisites  t.> 

,.   .,  p   ,.    .  „  enable  a  land 

cise  ot  the  power  or  distress  lor  rent : —  lord  to  dis- 

1.  There  must  be  an  actual  demise,  or  an  agreement       n' 
for  a  lease.     If  a  tenant  goes  into  possession  under 

an  agreement  for  a  lease,  and  holds  thereunder  with- 
out any  lease  being  actually  granted,  for  all  practical 
purposes  the  tenant  is  in  the  same  position  as  if  the 
lease  had  been  made  (r);  his  strict  position,  however, 
is,  that  when  he  first  enters  into  possession  he  is,— 
notwithstanding  his  right  to  specific  performance  of 
the  agreement,  provided  that  he  has  observed  the  con- 
ditions thereof  on  his  part, — merely  a  tenant  at  will, 
but  that  as  soon  as  he  pays  an  annual  rent,  or  the 
proportionate  part  of  an  annual  rent,  he  becomes  then 
strictly  a  tenant  from  year  to  year,  on  such  of  the 
terms  of  the  agreement  are  as  applicable  to  a  yearly 
tenancy  (s). 

2.  The  rent  must  be  certain,  that  is,  the  premises 

(q)  Small  v.  National  Provincial  Hank  of  England  (1894),  1  Ch. 
686;  63  L.  J.  Ch.  270;  70  L.  T.  492;  Johns  v.  Wan  (1899),  1  Ch 
359  ;  68  L.  J.  Ch.  155 ;  80  L.  T.  1 12. 

(>■)  Walsh  v.  Lonsdale,  21  Ch.  D.  9  ;  52  L.  J.  Ch.  2 ;  46  L.  T.  S5S. 

(*)  Coatsworth  v.  Johnson,  55  L.  j.  Q.  B.  220  ;  54  L.  T.  520;  Swain 
v.  Ayres,  21  Q.  B.  D.  289  ;  57  L.  J.  Q.  B.  42S  ;  36  W.  R.  79S. 
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must  be  let  at  a  fixed  rent  (t) ;  for  if  the  tenant  holds 
premises  at  a  rent  to  be  agreed  on,  or  simply  at  their 
fair  value,  the  landlord  has  no  right  of  distress,  but 
must  bring  an  action  for  use  and  occupation  (71). 

3.  The  rent  must  be  in  arrear ;  and  rent  does  not 
become  due  until  the  very  end  of  the  day  on  which  it 
is  payable  ;  but  in  the  case  of  rent  payable  in  advance, 
it  has  been  decided  to  be  in  arrear  directly  the  period 
for  which  it  is  payable  commences  (v). 

4.  The  distrainor  must  have  the  reversion  in  him, 
either  an  actual  reversion,  or  at  least  a  reversion  by 
estoppel  (x). 


AH  movable 
chattels  can 
be  distrained, 
subject  to 
exceptions. 


Simpson  v. 
Hartopp. 


Things  ex- 

1  mpted  at  tli>; 
present  day 
from  being 
taken  in 

distress. 


The  general  rule  is  that  all  movable  chattels  on 
the  demised  premises  at  the  time  of  the  distress  are 
liable  to  be  seized,  whether  they  are  the  property  of 
the  tenant  or  of  a  stranger  ;  but  this  rule  is  subject 
to  many  exceptions.  The  leading  case  on  the  point 
of  the  exemption  of  things  from  distress  is  Simpson 
v.  Hartopp  {y)  ;  the  case  itself  is  only  a  direct  decision 
to  the  effect  that  implements  of  trade  are  privileged 
from  distress  for  rent,  if  they  be  in  actual  use  at  the 
time,  or  if  there  be  any  other  sufficient  distress  on 
the  premises;  but  in  the  judgment  is  contained  a 
summary  of  the  authorities  upon  the  matter  generally. 
Instead  of  going  into  this  case,  it  will  be  best  to  give 
a  list  of  the  principal  things  which  at  the  present  day 
are  exempted  from  being  taken  in  distress,  and  they 
are  as  follows  : — 

1.  Things  in  the  personal  use  of  a  man. 

2.  Fixtures  affixed  to  the  freehold. 

3.  Goods  of  a  stranger  delivered  to  the  tenant  to 
be  wrought  on  in  the  way  of  his  ordinary  trade. 

(()  A  distress  may  be  made  for  the  whole  rent  reserved  on  a  letting 
•  if  furnished  apartments,  because  in  contemplation  of  law  the  rent 
issues  out  of  the  premises  only,  and  not  out  of  the  furniture  (Wood- 
fall's  Landlord  and  Tenant,  472). 

in)   Woodfall's  Landlord  and  Tenant,  476,  599. 

(v)  E.f  pcurti   //'ijfj,  re  Binnt,  1  Ch.  D.  285  ;  45  L.  J.  15k.  21. 

(x)  Brown's  Law  Diet.,  tit.  Distress,  p.  179. 

(ij)  1  S.  L.  C  437  ;  Willes,  512. 
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4.  Perishable  articles. 

5.  Animals  fierce,  naturce. 

6.  Goods  in  custodia  legis  (z). 

7.  Instruments  of  a  man's  trade  or  profession 
(though  not  in  actual  use),  provided  other  sufficient 
distress  can  be  found. 

8.  Beasts  of  the  plough,  instruments  of  husbandry, 
and  beasts  which  improve  the  land,  provided  other 
sufficient  distress  can  be  found. 

9.  Live-stock  belonging  to  another  person  and 
taken  in  by  the  tenant  to  be  fed  at  a  price  agreed 
on,  if  any  other  sufficient  distress  can  be  found ;  and 
even  if  there  is  no  other  sufficient  distress,  they  are 
only  distrainable  to  the  extent  of  the  amount  of  the 
price  agreed  on  for  the  feed,  remaining  then  unpaid, 
and  the  owner  may  redeem  on  paying  this  («). 

10.  Agricultural  or  other  machinery  the  bond  fide 
property  of  a  person  other  than  the  tenant,  and  only 
hired  by  the  tenant  (&). 

11.  Live-stock  of  all  kinds  the  bond  fide  property 
of  a  person  other  than  the  tenant,  and  on  the  tenant's 
premises  solely  for  breeding  purposes  (c). 

1  2.  Loose  money. 

I  3.   Lodgers'  goods  (d). 

14.  Wearing  apparel  and  bedding  (e)  of  the  tenant 
and  his  family,  and  the  tools  and  implements  of  his 
trade  to  the  value  of  .£5  (/). 

(2)  See  hereon  Ex  parte  Pollens  Trustees,  Re  Davles,  55  L.  J.  (,).  B. 
217  ;  34  W.  R.  442  ;  54  L.  T.  304. 
(a)  46  &  47  Vict.  c.  61,  s.  45. 
(6)  Ibid. 

(c)  Ibid. 

(d)  34  &  35  Vict.  c.  79. 

(e)  This  includes  the  bedstead  :  Davis  v.  liar r is  ( 1 900),  1  Q.  B.  729  ; 
69  L.  J.  Q.  B.  232  ;  81  L.  T.  780. 

(/)  51  &  52  Vict.  c.  21,  s.  4;  and  see  as  to  power  of  a  court  of 
summary  jurisdiction  to  order  return  of  goods  in  this  case,  5S  &  59 
Vict.  c.  24.  See  also  further  statutory  exceptions,  6  &  7  Vict.  c.  40, 
s.  18,  as  to  hired  machines  in  factories,  and  35  &  36  Vict.  c.  50,  s.  3, 
as  to  rolling  stuck  ;  and  see  hereon  Easton  Estate  Company  v.  Western 
Waggon  Co.  (50  L.  T.  735  ;  50  J.  P.  790).  For  the  purpose  of  com- 
parison note  the  following  list  of  things  exempt  from  bring  taken  in 
execution  :  —  1.  Wearing  apparel  and  bedding  and  implements  ol  trad 
of  any  judgment  debtor  not  exceeding  ,£5.      2.  Goods  of  a  stranger. 
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On  the  above  the  student's  attention  is  particularly 

called  to  the  exception   numbered  3,  for  the  purpose 

Difference        of  his  observing  the  difference   on  that  point  between 

distressed      an  execution  issued  against  goods  and  a  distress.      No 

execution  as     s00ds  0f  a  stranger  are  liable  to  be  taken  in  execution, 

to  goods  ot  ;i       t>  -°  t 

stranger.  but  in  distress  they  are  so  liable  unless  they  have  been 

delivered  to  be  wrought  upon  in  the  course  of  the  tenant's 
ordinary  employment  (g).      Thus,  if  a  book  is  lent,  and 
a  distress  or  an  execution  is  put  into  the  lendee's  house, 
the  book  is  liable  to  be  taken  in  the  distress  though 
not  in  the  execution  ;  but  if  the  book  is  delivered  to 
a  bookbinder  to  be  bound,  it  is  not  liable  to  be  taken 
either  in  distress  or  execution,  for  here  the  bookbinder 
has  it  to  work  upon  in  the  way  of  his  ordinary  calling. 
Again,  upon  this  point  the  student  must  particularly 
notice  the  exception  numbered  1  3,  being  lodgers'  goods. 
Lodgers'  goods  A   lodger's   goods,   being   goods   of   a   stranger,  were 
i'eVteakenUin      never  liable  to  be  taken  in  execution,  but  in  the  case 
execution,        0f  distress  they  were  formerly  so  liable  ;   and  the  excep- 
distress.  tion  in  this  latter  case  is  contained  in  the  Lodgers'  Goods 

Provisions  of  Protection  Act,  1871  (h).  This  statute  provides  that 
GoodsPro-  on  any  distress  by  a  superior  landlord  upon  a  lodger's 
taction  Act,  goods  for  rent  due  to  the  landlord  from  his  imme- 
diate tenant,  the  lodger  may  serve  the  landlord  or  his 
bailiff  with  a  declaration  (i)  (to  which  must  be  an- 
nexed an  inventory  of  the  goods),  that  the  immediate 
tenant  has  no  property  or  beneficial  interest  in  the 
goods,  and  that  the  same  are  the  property  of  him,  the 
lodger,  and  also  setting  forth  whether  any  and  what 
rent  is  due  from  the  lodger  to  his  immediate  landlord. 
It  also  provides  that  the  lodger  may  pay  to  the  superior 
landlord,  or  his  bailiff,  the  rent  (if  any)  so  due,  or  so 

3.  Goods  in  custodia  ler/is.  4.  Fixtures  affixed  to  the  freehold.  5.  (In 
the  case  of  an  elegit)  advowsons  in  gross  and  glebe  land.  6.  Rolling 
stock  of  a  railway  company  (3°  &  31  Vict-  c    I27.  8-  4)- 

(7)  Clark  v.  MillwaU  Dock  Co.,  17  Q.  B.  D.  494  ;  55  L.  J.  Q.  B. 
378;  54L.T.  814. 

(h)  34  &  35  Vict.  c.  79. 

(i)  As  to  the  sufficiency  of  this  declaration  see  Thwaites  v.  Wildinq, 
12  Q.  B.  D.  4  ;  53  L.  J.  Q.  B.  1  ;  32  W.  R.  80 ;  49  L.  T.  396  ;  Ex  parte 
Harris,  34  W.  R.  132  ;  50  J.  P.  7. 


OF    LANDLORD    AND    TENANT. 

much  of  it  as  may  be  sufficient  to  discharge  the  claim 
of  such  superior  landlord  ;  and  if  the  landlord  proceeds 
with  the  distress  after  the  lodger  has  complied  with 
these  provisions,  he  is  to  be  guilty  of  an  illegal  dis- 
tress ;  and  the  lodger  may  apply  to  a  justice  of  the 
peace  for  restoration  of  the  goods.      The  question  of 

whether  the  relationship  of  landlord  and  lodger  actually  What  consti- 

„   .         ,  .. ,  ,        ,     .     .         ,,  tutes  a  lodger. 

exists  is  one  of  fact  (j),  the  general  rule  being  that  to 

constitute  a  person  a  lodger  there  must  be  a  possession 

or  control  retained  over  the  premises  by  the  landlord, 

e.g.  having  a  room  in  the  house  (k). 

If  a  landlord  takes  a  bill,  note,  or  bond  for  his  rent,  P1,11  or  note 

*  '  t  '  taken  for  rent 

there  is  no  extinguishment  of  his  original  right  to  the  does  not  ex- 
rent,  for  the  rent  is  of  a  higher  nature  than  either  of  right  of  dis- 
those  securities  (/).      But  if  a  landlord  take   a  bill  of  tress- 
exchange  for  rent  due,  that  fact  is  evidence  from  which 
a  jury  may  infer   an    agreement   by  the  landlord   to 
suspend   his  right  of  distress  during  the  currency  of 
the  bill  (m).      If,  therefore,  a  landlord  take  a  bill  or 
note  for  his  rent,  he  cannot  safely  distrain  during  its 
currency,  but  upon  its  dishonour  he  may  do  so. 

It  is  said  that  "  Every  man's  house  is  his  castle  "  (n),  Semayne'a 
and  therefore  to  make  a  distress,  the  landlord  or  his  Maxim  : 
bailiff  must  not  break  the  house  ;   and  by  breaking  the  bo^vs"^  j"/"'  s 
house  is  meant  not  only  the  forcing  open  the  door,  but  castle.'' 
even  the  opening  of  an  unbolted  window,  though,  if  the 
window  is  already  partially  open  it  is  justifiable  to  open 
it  further   to   effect   an    entrance  (o).      This   principle  L;™o '  v. 
applies  not  only  to  a  dwelling-house,  but  to  the  outer 

(j)  Ness  v.  Stevenson,  9  Q.  B.  D.  245  ;  47  J.  P.  134. 

(jfc)  Phi/lips  v.  Henson,  3  C.  P.  D.  26  ;  47  L.  J.  C.  P.  273;  Martin 
v.  Palmer,  50  L.  J.  Q.  B.  7  ;  30  W.  R.  115;  Ness  v.  Stevenson,  supra  ; 
see  also  Ueawood  v.  Bone,  13  Q.  B.  D.  179  ;  32  W.  R.  752  ;  51  L.  T. 
125. 

(1)  Harris  v.  Shipway,  and  Ewer  v.  Lady  Clifton,  Bill.  N.  P.  1S2. 

(m)  Palmer  v.  Brantley  (1895),  2  Q.  B.  405  ;  65  L.  J.  Q.  B.  42  ;  73 
L.  T.  329. 

(n)  Scmayne's  Case,  1  S.  L.  C.  104  ;  5  Coke,  91. 

(o)  Crabtreev.  Jtobinson,  15  Q.  B.  D.  312;  54  L.  J.  Q.  B.  544;  33 
W.  R.  936. 
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door  of  any  building  (p).  It  also  applies  generally  to 
a  sheriff,  but  it  may  be  observed  that  in  the  case  of  a 
sheriff  executing  a  writ  of  fieri  facias,  though  he  must 
not  break  into  a  dwelling-house,  he  may  break  into  a 
barn  or  outhouse  (7),  or  a  shop  or  warehouse  not  form- 
Hvdiier  v.  ing  part  of  the  dwelling-house  (r).  Where  a  landlord's 
bailiff,  being  employed  to  distrain  for  rent,  climbed 
over  a  wall  surrounding  the  yard  of  the  house,  and 
entered  the  house  by  an  open  window,  it  was  held  that 
the  climbiug  over  the  wall  was  not  illegal,  and  that  the 
distress  was  lawful  (s).  A  landlord,  in  making  a  dis- 
tress, is  justified  in  opening  an  outer  door  in  the  way 
in  which  other  persons  are  accustomed  to  use  it ;  and 
when  entry  has  once  properly  been  obtained  into  a 
house,  inner  doors  may  be  forced  open.  If  a  dis- 
trainor, having  properly  entered,  is  afterwards  turned 
out  of  possession,  he  has  a  right  to  break  the  house  to 
re-enter  (t). 

It'inT1011/  °f  "^  was  f°rmei"ly  considered  that  if  a  tenant  gave  his 
Richard  11.  landlord  special  leave  and  licence  to  break  and  enter 
premises,  this  would  justify  the  landlord  in  so  doing; 
but  the  law  must  now  be  taken  to  be  otherwise  by  reason 
of  modern  decisions  on  the  effect  of  an  old  statute  of 
the  reign  of  Eichard  II.  (u),  which  enacts  as  follows  : 
"  As  also  the  king  enjoineth  that  none  from  hence- 
forth make  entry  into  any  lands  and  tenements  but  in 
case  where  entry  is  given  by  law,  and  in  such  case 
not  with   strong  hand   nor  with   multitude  of  people, 

(p)  Long  v.  Clarke  (1894),  1  Q.  B.  119;  63  L.  J.  Q.  B.  108;  69 
L.  T.  654. 

(7)  J'enton  v.  Brown,  I  Sid.  186. 

(r)  Hodder  v.  Williams  (1895),  2  Q-  B.  633;  65  L.  J.  Q.  B.  70; 
73  L.  T.  394. 

(s)  Long  v.  Clarke  (1894),  I  Q.  B.  119  ;  63  L.  J.  Q.  B.  108 ;  69  L. 
T.  654. 

(t)  See  hereon  notes  to  Semayne's  Case,  1  S.  L.  C.  104-118.  The 
principle  of  Semayne's  Case  applies  generally  also  to  the  levying  of 
executions,  but  note  that  in  executing  a  writ  of  attachment  for  con- 
tempt of  court,  the  officer  charged  with  the  execution  of  the  writ  mav 
break  open  even  an  outer  door  to  evecute  it  :  Harvey  v.  Harvey,  26 
Ch.  D.  644  ;  51  L.  T.  508  ;  33  W.  R.  76  ;  48  J.  P.  468.  See'  also 
Pt  nh, a  v.  Brown  and  Hodder  v.  Williams,  supra. 

(u)  5  Rich.  2,  st.  1,  c.  8. 
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but  only  in  lawful,  peaceable,  and  easy  manner.  Ami 
if  any  man  from  henceforth  do  to  the  contrary,  and 
thereof  be  duly  convicted,  he  shall  be  punished  by 
imprisonment  of  his  body,  and  thereof  be  ransomed  at 
the  King's  will."  On  this  statute  it  has  been  held  that 
any  leave  and  licence  to  break  and  enter  premises  is 
void  in  its  inception,  and  that  any  forcible  ejection  by 
the  act  of  the  party  is  illegal  (v). 

A  landlord  can,  if  his  title  still  continues,  and  the  A  landlord 

.  .  ,       may  distrain 

tenant  is  still  in  possession,  distrain  tor  rent  atter  the  after  expira- 
expiration  of  the  lease,  provided  he  makes  the  distress  Jfl^  ^xecu- 

within  six  months   of  such  expiration  (x).       An  exe- *°r°r adminia 

1  K   y  .  fcrator  may 

cutor  or  administrator  of  any  lessor   may  distrain   in  distrain. 

like  manner  for  rent  as  his  testator  or  intestate  might 

have  done,  but  such  distress  must  be  within  six  calendar 

months  after  the  determination  of  the  term  or  lease  (y). 

By  the  Distress  for  Rent  Act,  1737  (z),  it  is  provided  Landlord  may 
that  if  a  tenant  fraudulently  or  clandestinely  removes  clandestinely 
his  goods  after  rent  has  become  due,  in  order  to  avoid  £;™'I,1vted  by 
their  being  seized  in  a  distress,  the  landlord  may,   if 
there  is  not  a  sufficient  amount  of  other  distrainable 
property  left,  within  thirty  days  follow  and  distrain  on 
the  goods  if  they  have  not  been  sold  bond  fide  for  value 
and  without  notice  in  the  meantime,  and  a  penalty  for 
such  an  act  may  be  recovered  of  double  the  value  of  the 
goods.     A  landlord  is  not,  under  this  provision,  justified  Gray  v.  Stait. 
in  following  and  seizing  after   the  expiration  of  the 
tenancy,  and  after  the  tenant  has  given  11  p  possession, 
goods  which  have  been  fraudulently  removed  from  the 
demised   premises    for    the    purpose    of    defeating   the 
landlord's  right  to  distrain  for  the  rent,  for  this  enact- 
ment applies  only   to  a  case  where  the  landlord  has  a 
right  to  distrain  either  at  common   law  or  under  the 

(v)  Edridge  v.  Hawkes,  or  Edwick  v.  Hawkes,  or  Edridge  v.  Hawker, 

in  Hi.  1).  199;  50  L.J.  Ch.  577;  45  L.  T.  168;  29  W.  K.  913;  Bed- 
dall  v.  MaMamd,  L.  R.   17  Ch.  D.  174  ;    50  L.  J.  Ch.  401  ;   29  W.  R. 

484  ;   44  L.  T.  248. 

c)  8  Ami",  c.  14,  ss.  6,  7. 
in)  3  &  4  Win.  4.  c.  42,  ss.  37,  38. 
(z)   n  Geo.  2,  c.  19,  ss.   1,  2. 
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Turn/ 1  it. *<n)  v. 
•  dated 
Credit 
Corporation. 


statute  8  Anne,  c.  1 4,  referred  to  in  the  last  preceding 
paragraph,  and  it  is  a  condition  of  that  statute,  in 
order  to  make  it  applicable,  that  the  tenant  must  be 
in  actual  possession  (a).  If  a  tenant  has  given  a  bill 
of  sale,  and  the  holder  thereof,  being  entitled  to  do  so, 
seizes  and  removes  the  goods,  although  such  removal 
is  made  with  the  view  of  preventing  the  landlord 
distraining  on  the  goods,  yet  the  landlord  cannot 
follow  them  under  the  above  provision,  and  this  is  so 
even  although  the  only  right  on  the  part  of  the  bill 
of  sale  holder  to  seize  and  remove,  was  the  consent 
of  the  tenant  to  his  so  doing  (b). 


Manner  of 
making  a 
distress. 


The  manner  of  making  a  distress  is  as  follows : — 
The  landlord,  either  personally  or  by  his  duly  certified  (c) 
bailiff  (who  need  not  necessarily  be  authorized  by  writ- 
ing), enters  and  makes  a  seizure  at  any  time  between 
sunrise  and  sunset.  He  then  makes  an  inventory  of  the 
goods,  and  leaves  the  same,  with  a  written  notice  of 
the  amount  of  rent  due  and  of  the  things  distrained,  on 
the  premises.  Having  thus  impounded  the  goods  (d), 
he  usually  leaves  a  bailiff  in  possession,  but  this 
is  not  actually  necessary  as  a  point  of  law,  though 
practically  advisable  (c).  Then  after  five  days  from 
making  the  distress — which  period  is  allowed  for  the 
tenant  to  have  an  opportunity  of  replevying — the 
chattels  are  usually  appraised  by  two  appraisers,  and 
they  are  then  sold,  and  any  balance  beyond  the  rent 
and  expenses  is  afterwards  paid  to  the  owner  (/).  All 
necessity  for  appraisement  prior  to  selling  is,  however, 

(a)  Gray  v.  Stait,  11  Q.  B.  D.  668;  52  L.  J.  Q.  B.  412  ;  49  L.  T. 
288;  31  W.  R.  662. 

(b)  Toiii/iiisnii  v.  Consolidated  Credit  Corporation,  24  Q.  B.  D.  135  ; 
62  L.  T.  162;  38  W.  R.  118. 

(c)  61  &  62  Vict.  c.  21,  s.  7. 
(d    See  11  Geo.  2,  c.  19,  b.  10. 

1  1  Jones  v.  Beirnttein  (1900),  1  Q.  B.  100;  69  L.  J.  Q.  B.  1  ;  81 

L.  T.  55  V 

(J)  2  Win.  &  Mary,  BeSB.  I,  c.  5,  s.  2  ;  35  &  -,6  Vict.  c.  92,  s.  13.  A 
sale  to  the  landlord  himself  of  goods  which  have  been  properly  dis- 
trained upon,  but  which  are  not  the  property  of  the  tenant,  is  invalid 
[Moore  v.  Singer  Manufacturing  Co.  (1903),  2  K.  B.  168;  72  L.J. 
K.  B.  577  ;  88  L.  T.  7yj,. 
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now  dispensed  with,  and  the  period  for  replevying  is, 
if  the  tenant  so  requests,  and  gives  security  for  any 
additional  costs  that  may  be  thereby  occasioned,  ex- 
tended to  fifteen  days  (g). 

The   well-known   case  called  "  The  Six  Carpenters'  Th, 
Case"  (h)  decides  the  point  that  where  an   authority  caseT 
or  power  is  given  to  a  person   by  the  law,  and  that 
authority    or    power   is    abused   by    such    person,   he 
becomes   a  trespasser  ab  initio ;  and  a  distress  being 
such    an    authority   or   power,  it    followed   from    this 
decision,  that  if  there  was  any  irregularity  in  making 
the   distress,  the  distrainor  was  from   the  moment  of 
distraining    a   trespasser.       This    hardship    has   been  The  effect  of 
remedied  by  statute   (i),   which  provides  that   if  any  ajistress  now 
rent    is    justly    due,   in  the    case    of    irregularity    the  'Ate™^  hJ 
distrainor  is  not  to  be  a  trespasser  ab  initio.      But  if  c.  19, 3.  19- 
a  landlord   is  not  merely  guilty  of  some  irregularity, 
but  distrains  in   an   unauthorized   way,  he   is  then   a 
trespasser  from  the  commencement ;   and  if  he  makes 
an  excessive  distress,  an  action  may  be  brought  against 
him  for  so  doing.      If  the  tenant  tenders  (J)  the  amount  Tender  of  rent 
of  the  rent,  this  will  make  the  distress  tortious,  and  ^esa  tortious. 
although  a  warrant  has  been  delivered  to  a  bailiff,  a 
tender  without  expenses  is  good  before  the  distress  is 
put  in  ;  if  a  tender  is  made  after  seizure,  but  before 
the  impounding  (k)  of  the  distress,  it  makes  the  de- 
taining, and  not  the  original  taking,  wrongful.      Any 
person  guilty  of  pound-breach,  or  rescue  of  goods  dis-  Pound-breach, 
trained    on,    is    by    statute    (I)   liable    for    treble    the 
damages   suffered  by  the   distrainor. 

The  usual  proceeding  on  a  wrongful  distress  is  by  Replevin 

(</)  51  &  52  Vict.  c.  21,  ss.  5-7.  See  also  as  regards  distress  the  Law 
of  Distress  Amendment  Act,  1895  (58  &  59  Vict.  c.  24). 

(h)  1  S.  L.  C.  132  ;  8  Coke,  146  a. 

(i)    II  Geo.  2,  c.  19,  s.  19. 

(j)  See  as  to  a  tender,  post,  ch.  viii.  pp.  272-275. 

(k)  As  to  what  will  amount  to  "  impounding,"  see  Woodfall's  Land- 
lord and  Tenant,  448.  Seizing  and  making  an  inventory  and  giving 
notice  to  the  tenant  of  the  distress  appears  to  be  sufficient. 

(I)  2  Win.  &  Mary,  sess.  1,  c.  5,  s.  4. 
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Other  reme- 
dies of  a  land- 
lord besides 
ilistress. 


Action  of 
ejectment  at 
common  law, 
and  under 
15  k  16  Vict, 
c.  76,  «.  210. 


An, 'Hint  r.f 
rent  landlord 
entitled  to 
■ae  and 
distrain  for. 


replevin,  the  first  step  in  which  is  to  enter  into  a 
replevin  bond  before  the  registrar  of  the  local  County 
Court,  with  two  sureties ;  and  on  this  being  entered 
into,  the  goods  are  redelivered  to  the  owner,  who 
subsequently  has  to  commence  an  action  to  try  the 
validity  of  the  distress,  and  if  it  goes  against  him, 
he  has  to  return  the  goods  to  the  distrainor  (m). 

Beyond  his  remedy  to  recover  rent  by  the  summary 
process  of  distress,  the  landlord  has  another  remedy, 
viz.,  by  bringing  an  action  to  recover  it  ;  and  besides 
this  he  may  also  proceed,  under  a  condition  of  re-entry 
in  the  tenancy  agreement,  to  eject  his  tenant  (n).  At 
common  law,  before  commencing  an  action  of  eject- 
ment for  non-payment  of  rent,  it  was  necessary  to 
make  a  demand  for  the  rent  at  some  convenient  time 
before  sunset  on  the  last  day  limited  for  payment  of 
the  rent.  The  necessity  of  making  this  demand  being 
a  great  inconvenience,  it  was  provided  by  the  Common 
Law  Procedure  Act,  1852  (0),  that  if  half  a  year's  rent 
is  in  arrear,  and  there  is  no  sufficient  distress  to  be 
found  upon  the  premises,  the  landlord  may  bring 
ejectment  without  the  necessity  of  making  any  pre- 
vious demand.  If  half  a  year's  rent  is  not  due,  or 
there  is  a  sufficient  distress  on  the  premises,  it  will 
be  observed  that  this  provision  is  inapplicable,  and  if 
ejectment  is  resorted  to,  it  must  be  as  at  the  common 
law,  quite  irrespective  of  the  statute,  with  the  for- 
mality of  a  demand,  unless  indeed  the  proviso  for 
re-entry  expressly  dispenses  with  the  necessity  for  it, 
which  is  usually  the  case. 

A  landlord  may  distrain  for  six  years'  rent  (except 
in  the  one  case  of  a  holding  under  the  Agricultural 
Holdings  Act,  1883,  presently  mentioned),  and  if 
the  demise  be   under  seal,  though   he  cannot  distrain 

(m)  See  hereon  Indermaur's  Manual  of  Practice,  69. 

(n)  This  Bubject  is  unaffected  by  sect.  14  of  the  Conveyancing  Act, 
1881  (44  &45  Vict.  c.  41),  which  provision  should,  however,  be  referred 
to  on  tbe  general  subject  of  forfeiture  by  tenants.     Seeposi,  pp.  88,  89. 

(o)    15  &  16  Vict.  c.  76,  s.  210. 
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beyond  the  six  years,  yet  he  has  a  right  of  action 
against  the  person  for  the  full  period  of  twenty  years  (p). 
If  a  landlord  distrains  before  the  goods  are  taken  in 
execution  for  a  debt,  he  has  a  right  to  the  full  amount 
he  is  entitled  to  distrain  for  out  of  the  goods,  notwith- 
standing the  subsequent  execution ;  and  in  the  case 
of  the  goods  on  the  demised  premises  being  taken  in 
execution  before  he  has  distrained,  he  has  even  then  Has  a  right 
a  right  to  be  paid  one  year's  rent  (if  so  much  is  due),  execution" 
before  the  goods  are  removed  under  the  execution  ;  and  creiUtor  f01' 

o  '  one  year  s 

the  sheriff  is  empowered  to  levy  out  of  the  goods  and  rent, 
pay  the  execution  creditor  not  only  the  amount  of  the 
execution,  but  also  such  one  year's  rent  which  he  has 
had   to  pay   the  landlord   (</).      The   landlord    has  no 


(p)  3  &  4  Win.  4,  c.  27,  s.  42  ;  3  &  4  Wm.  4,  c.  42,  s.  3  ;  and  see 
further  generally  as  to  limitation  of  action,  post,  pp.  276-283.  We 
have  carefully  considered  the  point  of  whether  an  action  for  arrears  of 
rent  on  a  covenant  can  still  be  brought  within  twenty  years,  and  are 
of  opinion  that  it  can.  We  arrive  at  this  result  thus:  Sect.  I  of  37  & 
38  Vict.  c.  57,  is  in  place  of  sect.  2  of  3  &  4  Wm.  4,  c.  27,  now  repealed, 
and  it  provides  that  an  action  for  rent  must  be  brought  within  twelve 
years  ;  but  on  the  authority  of  Grant  v.  Ellis  (9  M.  &  W.  113)  decided 
under  the  repealed  provision,  this  does  not  extend  to  rent  between 
landlord  and  tenant,  and  this  case  was  followed  in  Lewis  v.  Graham, 
80  L.  T.  Newspaper,  66;  and  in  Darley  v.  Tcnnant,  53  L.  T.  257. 
By  3  &  4  Wm.  4,  c.  27,  s.  42,  only  six  years'  arrears  of  rent  can  be 
recovered,  but  under  3  &  4  Wm.  4,  c.  42,  s.  3,  an  action  for  debt  upon 
a  covenant  to  pay  rent  may  be  brought  within  twenty  years.  The 
idiotic  confusion  between  these  two  enactments,  passed  within  three 
weeks  of  each  other,  was,  in  Hunter  v.  JYockolds  (1  Mac.  &  G.  640), 
explained  in  this  way,  that  3  &  4  Wm.  4,  c.  27,  must  be  considered  as 
only  determining  what  could  be  recovered  against  the  land,  and  3  &4 
Wm.  4,  c.  42,  what  could  be  recovered  against  the  person.  Therefore 
plainly,  before  37  &  38  Viet.  c.  57,  the  periods  of  limitation  were  as 
stated  in  the  text.  We  find  nothing  in  that  Act  which  alters  the  law. 
Section  9,  it  is  true,  whilst  expressly  keeping  on  foot  sec.  42  of  3  &  4 
Wm.  4,  c.  27,  makes  no  mention  of  3  &  4  Wm.  4,  c.  42,  s.  3  ;  but 
MU'-ly  that  cannot  produce  any  repeal  by  implication.  Lastly,  we 
do  not  recognise  that  Sutton  v.  Sutton  (21  Oh.  1).  51 1  ;  52  L.  J.  Ch. 
j3})  48  L.  T.  95;  31  W.  R.  369)  affects  the  point,  for  that  was  dis- 
tinctly decided  on  sect.  8  of  37  &  38  Vict.  c.  57,  which  section  has 
nothing  whatever  to  do  with  an  action  to  recover  rent,  though  it  has 
with  money  charged  on  rent.  There  really  is  so  much  confusion 
amongst  writers  on  this  subject,  and  so  much  apparent  timidity  in 
stating  anything  definite  as  to  it,  that  we  have  thought  it  best  to 
leave  it  as  it  is  in  the  text,  and  give  readers  the  reasons  thus  fully. 

(5)  8  Anne,  c.  14,  s.  I.  If  the  premises  are  let  at  a  weekly  rent,  the 
landlord's  claim  against  an  execution  creditor  is.  however,  limited  to 
four  weeks'  arrears  of  rent,  and  if  the  premises  are  let  for  any  other 
term  less  than  a  year,  his  claim  is  limited  to  arrears  of  rent  accruing 
during  four  such  terms  or  times  of  payment  (7  &  8  Vict.  c.  96,  s.  67). 
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right  as  against  an  execution  creditor  to  more  than 
the  one  year's  rent,  although  more  may  be  due  to 
him,  if  the  execution  has  been  levied  before  he  has 
distrained  for  his  rent  (?•).  With  regard  to  a  holding 
Agricultural  governed  by  the  Agricultural  Holdings  Act,  1883  (s), 
a  distress  for  rent  is  only  allowed  to  the  extent  of  one 
year  before  the  making  of  the  distress,  except  that 
where  the  ordinary  custom  between  landlord  and 
tenant  has  been  to  defer  payment  of  rent  until  the 
expiration  of  a  quarter  or  half  a  year  after  the  same 
became  due,  then  the  rent  is  only  deemed,  for  the 
purposes  of  distress,  to  have  become  due  at  the  ex- 
piration of  such  quarter  or  half-year,  and  not  at  the 
date  at  which  it  legally  became  due  (t). 

Also  in  the  In  the  case  of  bankruptcy  also,  a  landlord  has  an 

bankruptcy,  advantage  over  other  creditors,  it  being  provided  that 
the  landlord  or  other  person  to  whom  any  rent  is  due 
from  the  bankrupt,  may  at  any  time,  either  before  or 
after  the  commencement  of  the  bankruptcy,  distrain 
upon  the  goods  or  effects  of  the  bankrupt  for  the 
rent  due  to  him  from  the  bankrupt,  with  this  limita- 
tion, that  if  such  distress  be  levied  after  the  com- 
mencement of  the  bankruptcy,  it  shall  be  available 
only  for  six  months'  rent  accrued  due  prior  to  the  date 
of  the  order  of  adjudication  ;  but  the  landlord,  or  other 
person  to  whom  the  rent  may  be  due  from  the  bank- 
rupt, may  prove  in  the  bankruptcy  for  the  surplus 
due  for  which  the  distress  may  not  have  been  avail- 
able (n).  It  is,  however,  also  provided  that  if  a  land- 
lord distrains  on  the  goods  of  a  bankrupt,  or  of  a  company 
being  wound  up,  within  three  months  next  before  the 

(r)  8  Anne,  c,  14,  8.  I. 

(*)  46  &  47  Vict.  c.  61. 

(/)  46  &  47  Vict.  c.  61,  8.  44.  On  the  construction  of  this  section 
Ex  partt  Bull,  re  Beiv,  18  Q.  B.  D.  642;  56  L.  J.  Q.  B.  270; 
56  L.  T  571;  35  W.  R.  455. 

(tt)  46  it  47  Vict.  c.  52,  s.  42,  as  amended  by  53  &  54  Vict.  c.  71, 
h.  28.  The  Act  46  &  47  Vict.  c.  52,  s.  42,  also  goes  on  to  provide  that 
the  term  "  order  of  adjudication  "  shall  be  deemed  to  include  an  order 
for  the  administration  of  the  estate  of  the  debtor  whose  debts  do  not 
exceed  j£s°)  or  °t  °  person  who  has  died  insolvent. 
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date  of  the  receiving  order,  or  the  winding-up  order, 
certain  debts  to  which  priority  is  given  in  bankruptcy 
— viz.,  twelve  months'  rates  and  taxes,  and  wages  of  a 
clerk  or  servant  during  the  previous  four  months  and 
not  exceeding  £50,  and  wnges  of  a  labourer  or  work- 
man during  the  previous  two  months  and  not  exceed- 
ing £2$ — shall  be  a  first  charge  on  the  goods  so  dis- 
trained or  the  proceeds  thereof,  but  the  landlord  is 
then  to  have  the  same  rights  of  priority  as  the  person 
to  whom  such  payment  is  made  (v). 

If,   during   the  continuance  of  a  lease,  the  lessee  On  bankruptcy 
becomes  bankrupt,  the  position  of  his  landlord  for  the  disclaim  lease 
remainder  of  the  term  is,  that  the  trustee  in  bankruptcy  as  oner°ua 

1      J  property. 

may  take  the  lease  and  hold  it,  or  deal  with  it  gene- 
rally for  the  benefit  of  the  creditors,  or  may,  by  leave 
of  the  Court  (x),  disclaim  it,  as  being  onerous  property, 
in  which  case  the  lease  will  be  deemed  determined 
from  the  date  of  disclaimer,  and  the  landlord  may  then 
prove  against  the  bankrupt's  estate  for  any  injury  or 
loss  caused  him  by  such  disclaimer  (y).  This  disclaimer  Time  for  dis- 
must  be  made  within  twelve  months  from  the  trustee's 
appointment,  unless  the  property  shall  not  have  come 
to  the  trustee's  knowledge  within  one  month  after  his 
appointment,  when  he  may  disclaim  at  any  time  within 
twelve  months  after  he  first  became  aware  thereof ; 
but  it  is  provided  that  the  landlord  may  make  an 
application  in  writing  to  the  trustee  to  decide  whether 
or  not  he  will  disclaim,  and  if  the  trustee  does  not 
then  disclaim  within  twenty-eight  days,  or  such  further 
time  as  may  be  allowed  by  the  Bankruptcy  Court 
having  jurisdiction,  he  cannot  afterwards  do  so  (2). 

If  a  tenant  is  evicted,  or  his  term  is  surrendered  by 

(1)  51  &  52  Vict.  c.  62,  s.  1  (4). 

(x)  There  are  certain  cases  in  which  the  trustee  may  disclaim  with- 
out leave.     See  Bankruptcy  Rules,  1886  and  1890,  Rule  320. 

(.V)  46  &  47  Vict.  c.  52,  s.  55  (1,  7). 

(:)  46  &  47  Vict.  c.  52,  s.  55(1,  7) ;  53  &  54  Vict.  c.  71,  s.  1  ;.    These 
provisions  as  to  disclaimer  do  not  only  apply  to  the  relation  of  land- 
lord and  tenant,  but  to  all  cases  of  onerous  property.     As  to  the  effect 
of  disclaimer,  and  the  power  of  the  Court  to  make  a  resting  1 
46  &  47  Vict.  c.  52,  s.  55  (2),  and  53  &  51  Vict.  c.  71.  s.  13. 
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operation  of  law  during  the  continuance  of  a  current 
year,  or  half-year,  or  quarter,  an  apportionment  of  the 
Apportion-  rent  is  now,  under  the  Apportionment  Act,  1870  (a), 
"Sa  Act'  made  in  all  cases.  On  the  breach  by  a  tenant  of  the 
covenants  contained  in  his  lease,  he  is  liable  to  be  ejected 
Tenant  is  by  his  landlord  under  the  ordinary  condition  of  re-entry 
ejected°one  contained  in  the  lease  ;  but  in  the  two  cases  of  covenants 
breach  of         to  pay  rent  and  to  insure,  the  Court  has  long  had  power 

covenants.  r    *  . 

to  relieve  on  the  payment  01  the  rent  and  costs  in  the 
one  case  (b),  and  in  the  other  case,  if  shewn  that  the 
Bat  relief  long  omission  to  insure  arose  through  accident  or  mistake, 
esses.  or  otherwise  than  from  fraud  or  gross  neglect,  that  no 

loss  or  damage  by  fire  had  happened,  that  there  was  at 
the  time  of  the  application  an  insurance  on  foot  in 
conformity  with  the  terms  of  the  covenant,  and  also 
provided  relief  had  not  been  previously  given,  or  a 
previous  breach  waived  by  the  landlord  out  of  court. 
A  memorandum  of  the  fact  of  the  relief  had  to  be 
indorsed  on  the  lease  (c). 

Provisions  of         The  law  as  to  relief  on  non-payment  of  rent  remains 
Act.  1 88 1,  as    as  formerly.      But  the  provisions  just  referred  to  as  to 

to  relief  relief  against  breach  of  a  covenant  to  insure  are  repealed 

against  tortei-  o  r  ^ 

tures under  by  the  Conveyancing  Act,  1881  (d),  which  contains  a 
much  wider  enactment  on  the  subject  of  relief  against 
breaches  of  covenants  in  leases  generally.  This  Act 
provides  (e)  that  a  right  of  re-entry  or  forfeiture  under 
any  proviso  or  stipulation  in  a  lease  for  a  breach  of 
any  covenant  or  condition  therein,  shall  not  be  enforce- 
able by  action  or  otherwise,  unless  and  until  the  lessor 
serves  on  the  lessee  a  notice  specifying  the  particular 
breach  complained  of,  and,  if  the  breach  is  capable  of 

33  k  34  Vict.  c.  35. 
(/>)  This  was  always  so  in  Equity,  and  as  to  the  Courts  of  Law,  was 
1  provided  by  15  &  16  Vict.  c.  76,  a.  211.      It  has  been  decided  that 
a  mortgagee  of  a  lease  lias  the  same  right  to  relief  as  the  lessee  (New- 
hull  v.   liiiKjhnin,  72  L.  T.  852). 

(c)  This  power  was  ;:iven  to  Equity  by  22  &  23  Vict.  c.  35,  ss.  4-6, 
and       I  of  Law  by  23  &  24  Vict.  c.  126,  s.  2. 

I  1  &  45  Vict.  c.  41,  s.  14  (7). 
(c)  Sect.  14. 
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remedy,  requiring  the  lessee  to  remedy  the  breach,  and 
in  any  case  requiring  the  lessee  to  make  compensation 
in  money  for  the  breach,  and  the  lessee  fails  within  a 
reasonable  time  thereafter  to  remedy  the  breach,  if  it 
is  capable  of  remedy,  and  to  make  reasonable  compen- 
sation in  money  to  the  satisfaction  of  the  lessor  for 
the  breach  (/).  Also  that  where  a  lessor  is  proceeding 
by  action,  or  otherwise,  to  enforce  such  a  right  of  re-entry 
or  forfeiture,  the  lessee  may  in  the  lessor's  action,  if  any, 
or  in  any  action  brought  by  himself,  apply  to  the  Court 
for  relief;  and  the  Court  may  grant  or  refuse  relief  as 
it  thinks  fit,  or  grant  it  on  any  terms  it  thinks  fit  (</). 
It  is,  however,  expressly  enacted  that  this  provision  shall  Proviso, 
not  extend  to  a  covenant  or  condition  against  assigning, 
underletting,  parting  with  the  possession  or  disposing 
of  the  land  leased,  or  to  a  condition  for  forfeiture  on 
the  bankruptcy  of  the  lessee  (h),  or  on  the  taking  in 
execution  of  the  lessee's  interest  (h),  or  in  the  case  of 
a  mining  lease,  to  a  covenant  or  condition  allowing  the 
lessor  to  have  access  to  or  inspect  books,  accounts, 
records,  weighing-machines  or  other  things,  or  to  enter 
or  inspect  the  mines  or  the  workings  thereof.  This 
enactment  is  retrospective,  and  applies  notwithstand- 
ing any  stipulation  in  the  lease  to  the  contrary.  If  a  Barrov)  v. 
tenant  commits  a  breach  of  one  of  the  excepted  cove- 
nants, e.g.  a  covenant  not  to  assign  without  licence,  he 
is  absolutely  liable  to  be  ejected,  and  the  Court  has  no 
power  to  give  him  any  relief  (i). 

The  relation  of  landlord  and  tenant  creates  an  im-  Tenant  hasa 
plied   consent   by   the   landlord   that  the    tenant   may  ]^y  bunien  on 

_ , the  land  out 

.,.....,  <>f  his  rent. 

(/)  A  notice  is  not  invalid  because  it  does  not  contain  a  claim  for 

compensation  in  money  for  the  breach  :  Lock  v.  Pearce  (1893),  2  Ch. 
271  ;  62  L.  J.  Ch.  582  ;  68  L.  T.  569. 

(</)  See  Rogers  v.  Rice  (1892),  2  Ch.  170;  61  L.  J.  Ch.  573  ;  66  L. 
T.  640. 

(A)  This  is,  however,  to  a  certain  limited  extent,  Bomewbat  modified 
by  the  Conveyancing  Act,  1892  (55  &  56  Vict.  c.  13,  sect.  2,  sub- 
sect.  2). 

(i)  Barrow  v.  Isaacs.  60  L.  J.  Q.  B.  179  ;  64  L.  T.  686.  See  further 
on  the  subject  of  relief  under  the  Conveyancing  Acts,  1881  and  1S92, 
lmlermaur's  Conveyancing,  387-392. 
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appropriate  such  part  of  his  rent  as  shall  be  necessary 
to  indemnify  him  against  obligations  to  which  the 
premises  are  subject,  and  that  the  money  so  appro- 
priated shall  be  considered  as  paid  on  account  of  the 
rent ;  so  that  if  a  tenant  discharges  some  such  burden, 
it  is  considered  as  an  actual  payment  of  so  much  rent, 
and  need  not  be  set  up  as  a  set-off,  but  as  an  actual 
piyment  (/). 

implied  condi-       it  has  been  decided  that  there  is  no  implied  warranty 

tion  ou  taking  t  r  J 

a  furnished  on  the  letting  of  an  unfurnished  house  as  regards  the 
apartments,  state  it  is  in  (k),  and  that  there  is  no  duty  cast  upon 
the  owner  to  see  that  the  house  is  let  to  the  tenant  in 
a  safe  condition  at  the  commencement  of  the  term,  so 
that  if  the  tenant,  or  the  customer  or  guest  of  the 
tenant,  suffers  injury  during  the  term  by  reason  of  the 
unsafe  condition  of  the  house,  no  action  for  negligence 
will  lie  against  the  owner  (/).      But  if  a  person  agrees 

Wilton  v.         to  take  a  furnished  house  or  apartments  for  some  short 

Ftnch-Hatton.  .  r 

period,  as  the  property  is  naturally  intended  for  im- 
mediate occupation,  there  is  an  implied  condition  that 
it  is  fit  for  habitation  ;  so  that  if,  by  reason  of  defec- 
tive drains,  or  through  the  house  or  apartments  being 
infected  with  some  complaint,  or  otherwise,  it  is  not  so 
fit,  the  tenant  is  justified  in  repudiating  the  agreement, 

"  v-          and  is  not  liable  upon  it  (m).      This  implied  warranty. 
Roberto.  .  .  .  t  K    '  .     _   „  r   .     .  / 

however,  only  exists  as  regards  detects  existing  at  the 

commencement  of  the  tenancy  (n),  and  only  when  the 

house  is  properly  speaking  a  furnished  house,  so  that 

where  a  house  and  land  were  let,  and  the  house  was 

partly  furnished,  it  was  held  that  there  was  no  implied 

warranty  (o). 

{j)  i  S.  L.  C.  162,  167. 

(k)   M'Dirhf.itrr  J!;iii/n/   Warehouse  Co.  v.  L'nrr,  5  C.  P.  D.  507  ;  49 
L.  -I.  C.  P.  809;  29  \V.  R.  354. 
(/)   Lane  v.  Cox  (1897),  1  Q.  B.  415  ;  66  L.  J.  Q.  B.  193  ;  76  L.  T. 

135- 

(m)  Wilson  v.  Finch-Matton,  2  Ex.  ]).  337  ;  46  L.J.  Ex.489;  Smith 
i .  Ma/rrable,  11  M.  &  W.  5  ;  Bird  v.  Lord  Qreville,  1  C.  &  E.  317. 

(n)  Maclean  v.  Ourrie,  1  C.  &  E.  361  ;  Sanson  v.  Roberts  (1895), 
2Q.  J',  395;  65  L.J.  Q.  B.  37;  73L-T.  174. 

(o)   Chester  v.  Powell,  52  L.  T.  722. 
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It    is,   however,   provided   by   the    Housing   of    the  The  Bousing 
Working    Classes   Act,    1890,  that    in    any    contract  classes  Act." 
made  after  14th  August  1885  for   letting  for  habita-  l89°- 
tion  by  persons  of  the  working  classes  a  house  or  part 
of  a  house,  there  shall  be  implied  a  condition   that  the 
house  is  at  the  commencement   of  the   holding  in   all 
respects   reasonably  fit   for   human  habitation.      This, 
however,  only  applies  in   England  where  the   annual 
letting  rent  does   not  exceed  the  following   amounts 
respectively,  viz.,  i^20  in  London,  ^13  in  Liverpool, 
^10    in   Manchester    or    Birmingham,   and    £S    else- 
where (p).     This  implied  condition  cannot  be  excluded 
by  an  express  contract  (q). 

(P)  53  &  54  Vict.  c.  70,  s.  75. 
(7)    3  Edward  7,  c  39,  s.  12, 
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CHAPTER    IV. 

OF  CONTRACTS  AS  TO  GOODS,  AND  HEREIN  OF  BAILMENTS, 
INCLUDING   CARRIERS   AND   INNKEEPERS  (a). 

Sale  and  agree- The  m0st  usual,  and  therefore  most  important,  kind  of 

ni. nt  to  sell.  x  . 

contracts  as  to  goods  are    for   their  sale,  the   law  on 

which  subject  has  recently  been  codified  by  the  Sale 

of  Goods  Act,  1893  (b).      A  contract  of  sale  of  goods 

is  defined  as  a  contract  whereby  the  seller  transfers, 

or  agrees  to  transfer,  the   property  in    goods  to  the 

buyer   for   a   money    consideration,   called    the    price. 

Where  under  a  contract  of  sale   the  property  in  the 

goods  is  transferred  from  the  seller  to  the  buyer,  the 

contract  is  called  a  sale.      Where  the  transfer  of  the 

property   in   the    goods  is  to  take  place   at  a  future 

time,   or    subject  to  some  condition   thereafter  to  be 

fulfilled,  the  contract  is  called  an  agreement  to  sell ; 

and  an    agreement  to  sell  becomes  a  sale   when  the 

lime  elapses,  or  the  conditions  are  fulfilled,  subject  to 

which  the  property  in  the  goods  is  to  be  transferred  (c). 

r<»ints  as  to  When  a  contract  of  sale  of  goods  is  entered  into, 

acceptance  of  it  is  the  duty  of  the  seller  to  deliver  them,  and  of  the 
buyer  to  accept  and  pay  for  them,  in  accordance  with 
the  terms  of  the  contract  (d),  and  delivery  of  the  goods 
and  payment  of  the  price  are  concurrent  conditions  (e). 
Whether  it  is  for  the  buyer  to  take  possession  of  the 
goods,  or  for  the  seller  to  send  them  to  the  buyer,  is 
a  '|  nest  ion  depending  in  each  case  on  the  contract,  but 
apart  from  this  the  place  of  delivery  is  the  seller's 
place  of  business,  if  he  has  one,  and  if  not,  his  resi- 
dence, except  that  if  the  contract  is   for  the   sale   of 

(//)  Ae  to  the  title  to  goods,  see  post,  Part  II.,  "Torts,"  cli.  iii. 
({    56  &  57  Vict.  c.  71.  (')  Sect.  1. 

Sect.  27.  (e)  Sect.  28. 
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specific  goods,  which  to  the  knowledge  of  the  parties 
when  the  contract  is  made  are  in  some  other  place, 
then  that  place  is  the  place  for  delivery  (/).      Where  Delivery  to 
under  the  contract  the  seller  is  authorized  or  required  ' 
to  send  the  goods  to  the  buyer,  delivery  to  a  carrier 
for  the  purpose  of  transmission  to  the  buyer  is  primd 
fade  a  delivery  to  the  buyer;   but  when  goods  are  sent 
by  the  seller  to  the  buyer  by  a  route   involving  sea 
transit,  under  circumstances  in  which  it  is  usual  to 
insure,  the  seller  must  give  such  notice  to  the  buyer 
as  may  enable  him  to  insure  them  during  their  sea 
transit ;   and  if  the  seller  fails  to  do  so,  the  goods  are 
deemed  to  be  at  his  risk  during  such  sea  transit  (g). 
Where  the  seller  agrees  to  deliver  goods  at  his  own  Deterioration 
risk,  the  buyer  nevertheless  takes  any  risk  of  deterio-         s 
ration  in  the  goods  necessarily  incident  to  the  course 
of  transit  (h).      When  goods  are  delivered,  the  buyer  Examination 
should  examine  them,  and  accept  or   reject  them  ac-  [L^myer 
cording  to  whether  they  are  or  are  not  in  conformity 
with  the  contract,  and  he  cannot  be  deemed  to  have 
accepted  them  until  he   has  had  a  reasonable  oppor- 
tunity of  examining  them  (i) ;  and  he  will  be  deemed 
to  have  accepted  them  when   he  so  intimates  to  the 
seller,  or  when    he    does   any  act   in    relation   to  the 
goods  which  is  inconsistent  with  the  ownership  of  the 
seller,  or  when,  after  the  lapse  of  a  reasonable  time, 
he  retains  the  goods  without  intimating  to  the  seller 
that  he  has  rejected  them  (j).      If  the  buyer,  being  Rejection  of 
entitled  to  do  so,  rejects  the  goods,  he  is  not  bound  goods- 
to  return   them   to   the   seller,  but   it   is   sufficient  if 
he  intimates  to  the  seller  that  he  refuses  to  accept 
them  (k). 

The   majority  of    contracts  for  the   sale   of    goods  whether  the 
are    simple    and    plain    in    their    nature,    but   in  very  goojs'h'L1" 
many  such  contracts  intricate  and  difficult  points  arise  r;isse(]- 
as  to  the   passing  of  the  property  in  the  goods,  and 

(/)  56  &  57  Vict.  c.  71,  s.  29.  ((/)  Sect.  32. 

(A)   Sect.  33.  (i)  Sect.  35. 

(;')  Sect.  36.  {k)  Sect.  34. 
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the  relative  rights  of  the  seller  and  buyer  in  the  sub- 
ject-matter of  the  contract ;  and  whether  the  property 
in  goods  has  passed  under  a  contract  is  frequently  a 
question  of  intention,  to  be  gathered  from  the  expres- 
sions made  use  of  in  the  contract,  and  the  surround- 
ing circumstances.  If  goods,  on  being  sold,  are 
actually  delivered  over  to  the  buyer,  there  can  ordi- 
narily be  no  doubt  whatever  of  the  property  at  once 
passing  to  him ;  but  in  many  cases  the  goods  may 
remain  in  the  possession  of  the  seller  whilst  the 
property  in  them  has  passed  to  and  is  vested  in  the 
buyer,  so  that  any  loss  happening  to  them  would  have 
to  be  borne  by  the  latter.  It  is  necessary,  therefore, 
to  specially  consider  the  question  as  to  when  the  pro- 
perty passes  in  goods  on  a  contract  for  their  sale  being 
entered  into,  bearing  in  mind  that  the  goods  are 
at  the  risk  of  the  person  in  whom  the  property  is 
vested  (I). 

As  to  property  The  Sale  of  Goods  Act,  1893  (m),  provides  that, 
Eoertained11  with  regard  to  a  contract  for  the  sale  of  unascertained 
and  specific      goods,  no  property  in  the  goods  is  transferred  to  the 

^'oods,  respec-    °  -iit  j   /    \ 

tively.  buyer  unless  and  until  the  goods  are  ascertained  (n)  ; 

but  that  with  regard  to  specific  goods,  the  property  in 
them  is  transferred  to  the  buyer  at  such  time  as  the 
parties  to  the  contract  intend  it  to  be  transferred  ;  and 
to  arrive  at  this  intention,  regard  is  to  be  had  to  the 
terms  of  the  contract,  the  conduct  of  the  parties,  and 
the  circumstances  of  the  case  (0).  The  Act  then  goes 
on  to  provide  (p),  that  unless  a  different  intention  ap- 
pears, the  following  rules  are  to  be  observed  for  ascer- 
taining the  intention  of  the  parties  as  to  the  time  at 
which  the  property  in  the  goods  is  to  pass  to  the 
buyer : — 

Rulei  for  1.  Where  there  is  an  unconditional  contract  for  the 

",in«  sale  of  specific  goods  in  a  deliverable  state,  the  property 
intention  aa  *  b  .  . 

regHrda  in  the  goods  passes  to  the  buyer  when  the  contract  is 

property . 

(0  56  &  57  Vict.  c.  71,  s.  20.  (m)  56  &  57  Vict.  c.  71. 

(n)Sect.  16.  (o)  Sect.  17.  (p)  Sect.  18. 
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made,  and  it  is  immaterial  whether  the  time  of  pay- 
ment, or  the  time  of  delivery,  or  both,  be  postponed. 

2.  Where  there  is  a  contract  for  the  sale  of  specific 
goods,  and  the  seller  is  bound  to  do  something  to  the 
goods  for  the  purpose  of  putting  them  into  a  deliver- 
able state,  the  property  does  not  pass  until  such  thing 
be  done  and  the  buyer  has  notice  thereof. 

3.  Where  there  is  a  contract  for  sale  of  specific 
goods  in  a  deliverable  state,  but  the  seller  is  bound  to 
weigh,  measure,  test,  or  do  some  other  act  or  thing 
with  reference  to  the  goods  for  the  purpose  of  ascer- 
taining the  price,  the  property  does  not  pass  until  such 
act  or  thing  be  done,  and  the  buyer  has  notice  thereof. 

4.  When  goods  are  delivered  to  the  buyer  on  ap- 
proval, or  "  on  sale  or  return,"  or  other  similar  terms, 
the  property  therein  passes  to  the  buyer  : — (1)  When 
he  signifies  his  approval  or  acceptance  to  the  seller,  or 
does  any  other  act  adopting  the  transaction  (q) ;  (2)  If 
he  does  not  signify  his  approval  or  acceptance  to  the 
seller,  but  retains  the  goods  without  giving  notice  of 
rejection,  then,  if  a  time  has  been  fixed  for  the  return 
of  the  goods,  on  the  expiration  of  such  time,  and,  if  no 
time  has  been  fixed,  on  the  expiration  of  a  reasonable 
time.      What  is  a  reasonable  time  is  a  question  of  fact. 

5.  (i.)  Where  there  is  a  contract  for  sale  of  unas- 
certained or  future  goods  by  description,  and  goods  of 
that  description,  and  in  a  deliverable  state,  are  uncon- 
ditionally appropriated  to  the  contract,  either  by  the 
seller  with  the  assent  of  the  buyer,  or  by  the  buyer 
with  the  assent  of  the  seller,  the  property  in  the  goods 
thereupon  passes  to  the  buyer.  Such  assent  may  be 
express  or  implied,  and  may  be  given  either  before  or 
after  the  appropriation  is  made,  (ii.)  Where,  in  pur- 
suance of  the  contract,  the  seller  delivers  the   goods 


(</)  Thus  in  Kirkhrtmv.  Attenloronf/h  (1897),  (1  Q.  B.  201  ;  66  L.  J. 
Q.  B.  149  ;  75  L.  T.  543),  the  plaintiff  was  a  jeweller,  anil  sent  goods 
to  W.  "  on  sale  or  return."  W.  pawned  the  goods  with  the  defendant. 
It  was  held  that  W.  by  pawning  had  adopted  the  transaction,  and 
therefore  the  property  had  passed  to  W.,  and  consequently  the  d<  • 
fendant  had  a  good  title. 
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to  the  buyer,  or  to  a  carrier  or  other  bailee  (whether 
named  by  the  buyer  or  not),  for  the  purpose  of  trans- 
mission to  the  buyer,  and  does  not  reserve  the  right 
of  disposal,  he  is  deemed  to  have  unconditionally 
appropriated  the  goods  to  the  contract. 

[uatanceB.of  These    rules,   thus    specifically    formulated    by   the 

propertyeinthe  Sale  of  Goods  Act,  1893,  are  in  substance  the  result 

goods  does  uot  0f  a  miraDer  of  decisions  to  which  it  is  now  unneces- 
pass.  ....  , 

sary  to  refer ;    but  with  regard  to  them   it  may    be 

well  to  specially  notice  some  instances  of  cases  in 
which  the  transaction  may  be  simply  inchoate  and  in- 
complete, and  not  pass  any  property  in  the  goods,  by 
reason  of  the  contract  shewing  that  there  is  no  present 

Zaguryv.  intention  to  pass  the  property.  Thus,  in  one  case, 
where,  on  a  contract  for  the  sale  of  goods,  it  was, 
according  to  the  usage  of  trade,  the  duty  of  the  seller 
to  count  them  out,  and  before  he  did  so  the  goods 
were  destroyed  by  fire,  it  was  held  that  the  loss  fell 

Rugfl*.  on  the   seller  (r).      In   another    case,  turpentine  was 

Minett.  bought   at   an   auction,  which,   according  to  the  con- 

ditions of  sale,  was  to  be  weighed,  and  before  it  was 
entirely  weighed  it  was  destroyed  by  fire;  the  Court 
held  that  the  property  had  not  passed  in  that  portion 

Arramnn  v.  of  the  goods  which  had  not  been  weighed  (s).  And 
where  the  defendant  had  contracted  for  the  purchase 
of  the  trunks  of  certain  trees,  and  the  custom  of  the 
trade  was  that  he  should  measure  and  mark  the  portions 
he  wanted,  and  that  the  seller  should  then  cut  off  the 
rejected  parts,  it  was  held  that  no  property  had  passed 
in  the  goods  until  such  rejected  parts  had  been  actually 
severed  (t). 

wi.,:,,  pro-  Where  goods,  part  of  an  entire  bulk,  are  sold,  no 

.-'"  property  passes  in  them  until  separated  and  set  apart 

an  entire  bulk.  frorn    the    bulk    and    absolutely   appropriated    to    the 

(r)  Zagury  v.  Furnell,  2  Camp.  240. 
(.i;)   Rugg  v.  Minett,  11  East,  210. 

ii)  Acramanv.  Morris,  8  C.  B.  449.     See  also  Elphieh  v.   Barnes, 
5  C  P.  L>.  321  ;  49  L.  J.  C.  P.  698  ;  29  W.  R.  139. 
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buyer  (u).  It  is  sometimes  the  seller,  and  sometimes 
the  buyer,  who  has  the  right  of  selecting  the  par- 
ticular goods  from  the  entire  bulk  ;  and  the  rule  is, 
that  "  the  party  who  by  the  agreement  is  to  do  the 
first  act  which,  from  its  nature,  cannot  be  done  until 
the  election  is  determined,  has  authority  to  make  the 
choice  in  order  that  he  may  be  able  to  do  that  first 
act ;  and,  when  once  he  has  done  that  act,  the  election 
has  been  irrevocably  determined,  but  till  then  he  may 
change  his  mind  "  (v).  An  instance  of  when  the  right 
of  appropriation  will  be  in  the  buyer  may  be  found 
in  the  case  of  the  sale  of  a  certain  number  of  bricks 
out  of  a  stack  of  bricks,  and  it  being  provided  that  the 
buyer  shall  send  his  cart  to  take  them  away.  Here 
the  first  act  has  to  be  done  by  the  buyer,  and  he, 
therefore,  lias  the  right  of  appropriation.  He  may 
choose  which  of  the  bricks  he  likes,  but  as  soon  as  he 
has  once  put  them  in  his  cart  to  be  taken  away,  the 
appropriation  is  complete  and  the  property  has  passed. 
But  if  in  snch  a  case  the  contract  was  that  the  seller 
should  load  them  on  the  buyer's  cart,  here  the  right 
of  appropriation  would  be  in  the  seller,  for  the  first 
act  is  to  be  done  by  him  ;  and  in  all  cases  of  appro- 
priation by  the  seller  such  appropriation  must  be 
assented  to  by  the  buyer  before  the  property  will 
pass  ;  but  if  it  is  made  in  pursuance  of  and  as  a  term 
of  the  contract,  the  assent  is  presumed,  and  it  is  con- 
clusive (pa).  In  the  case  also  of  a  contract  to  make  When  the 
any  article  (though  an  action  would  of  course  lie  for  j^^'ln  foods 
the  breach  of  the  contract),  the  property  therein  will t0  be  " 
not  pass  until  there  has  been  a  subsequent  appropria- 
tion thereof  made  by  the  seller,  and  such  appropria- 
tion  has  been  assented  to  by  the  buyer.  And  so 
also  a  grant  of  goods  not  in  existence,  or  not  belong- 
ing either  actually  or  potentially  to  the  grantor  at  the 
time,  is  of  no  effect  unless  the  grant  is  afterwards  in 


l"i  S       Din  m  \.   )'■>!■  .  5  B.  &  Ad.  313. 

(v)   Benjamin's  Sale  of  Personal  property,  139. 

(*)   Ibid.,  319,  320. 
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Reservation 
nf  right  of 
disposal 


some  way  ratified  by  him  after  acquiring  a  property 
in  them  (//).  The  mere  fact  of  the  price  not  being 
mentioned  in  the  contract  does  not  prevent  the  pro- 
perty passing,  for  it  may  be  either  a  price  to  be 
thereafter  agreed  on,  or  determined  in  the  course  of 
dealing  between  the  parties,  or  what  the  things  are 
reasonably  worth  (z).  If,  however,  there  is  an  agree- 
ment to  sell  goods  at  a  price  to  be  fixed  by  the  valua- 
tion of  a  third  party  who  cannot  or  does  not  make 
such  valuation,  then  the  agreement  is  avoided,  except 
that  if  the  goods,  or  any  part  of  them,  have  been 
delivered  to  and  appropriated  by  the  buyer,  he  must 
pay  a  reasonable  price  for  them.  If,  however,  such 
third  party  is  prevented  from  making  the  valuation 
by  the  fault  of  the  seller  or  buyer,  the  party  not  in 
fault  may  maintain  an  action  for  damages  against  the 
party  in  fault  (a). 

The  Sale  of  Goods  Act,  iS93,also  provides  (b)  that 
on  any  contract  for  the  sale  of  goods  the  seller  may 
specially  reserve  the  right  of  disposal  of  the  goods 
until  certain  conditions  are  fulfilled,  and  in  such  a  case, 
notwithstanding  the  delivery  of  the  goods  to  the  buyer, 
the  property  does  not  pass  until  the  conditions  are 
fulfilled.  Thus,  when  goods  are  shipped,  and  by  the 
bill  of  lading  they  are  deliverable  to  the  order  of  the 
seller  or  agent,  the  seller  is  prima  facie  deemed  to  re- 
serve the  right  of  disposal  (c)  ;  and  when  the  seller  of 
goods  draws  on  the  buyer  for  the  price  and  transmits 
the  bill  of  exchange  and  bill  of  lading  to  the  buyer 
together,  to  secure  acceptance  or  payment  of  the  bill 
of  exchange,  the  buyer  is  bound  to  return  the  bill  of 
lading  if  he  does  not  honour  the  bill  of  exchange,  and 
if  he  wrongfully  retains  the  bill  of  lading  the  property 
in  the  goods  does  not  pass  to  him  (d). 

(y)  Robinton  v.  Macdonnel,  5  M.  &  S.  228. 

(;.)   56   &   57   Vict.    c.    71,    s.8;    Acebal    v.    Levy,   10   Bing.   376; 
Hoadly  v.  M'Laine,  10  Bing.  482  ;  Joyce  v.  Svxw/n,  17  C.  B.  N.  S.  84. 
a)  56  &  57  Vict.  c.  71,  s.  8. 

[b]  [bid.,  s.  19  (1). 

(c)  Ibid.,  s.  19  (2). 


(d)  Ibid.,  s.  19  (3). 


AND    HEREIN    OF    BAILMENTS.  99 

Upon  the  question  of  when   the  property  in  goods  General 
passes,   it   will    be    found   that   it    is   a   fairly    correct  question  of 
answer  to  say  that,  as  a  general  rule,  the  property  trill  when  property 
pass    where    there    is  a  valid    and    cum  phi,     contract,  \>* 
provided   that    the  goods  are   in   existence,   and  no   act 
remains  to  he  done  t<>  them,  <>/■  the  buyer  has  acquired 
possession  of  the  goods. 

Where  there  is  a  contract  for  the  sale  of  specific  The  effe<-t  oi 
goods,  and  the  goods,  without  the  knowledge  of  the  f^'' s  1>ei 
seller,  have  perished  at  the  time  when  the  contract  is 
made,  the  contract  is  void  (e) ;  and  where  there  is  an 
agreement  to  sell  specific  goods,  and  subsequently  the 
goods,  without  any  fault  of  the  buyer  or  seller,  perish 
before  the  risk  passes  to  the  buyer,  the  agreement  is 
thereby  avoided  (/). 

Contracts  as  to  goods  are  in  many  cases  required  by 
statute  to  be  by  writing. 

By  the  4th  section  of  the  Statute  of  Frauds  (g)  it  is  4th  section  of 
provided  that  no  action   shall  be  brought  whereby  to  Francbas 
charge  any  defendant  upon   {inter  alia)  any  contract  ai»ill.ving to 
not  to  be  performed  within  one  year  from  the  making  sale  of  goods, 
thereof.      This  section  has  already  been  discussed  (h), 
and   with  regard  to  this  portion  of  it,  it  is  sufficient 
here  to  say  that,  applying  to  all  contracts  not  to  be 
performed   within  a  year,  it  includes  contracts  as  to 
goods.      With   regard,  however,   specially  to  contracts 
for  the  sale  of  goods,  the  17th  section  of  the  Statute 
of  Frauds,  and  the  amendment  thereof  contained  in 
the  7th  section  of  Lord  Tenterden's  Act  (i),  were  until 
lately  the  important  enactments,  but  these  provisions 
have   been    repealed    and    substantially   re-enacted   by 
section  4  of  the  Sale  of  Goods  Act,  1893,  which  pro- 
vides as  follows : — 

"  ( 1 .)  xV  contract  for  the  sale  of  any  goods  of  the  value 

(e)    56  &  57  Vict.  c.  71,  s.  6.  (/)  Sect.  7.  (</)  29  Car.  2,  c.  j. 

(h)  Ante,  pp.  51-57.  (i)  9  Geo.  4,  c.  14.  b.  7. 


IOO 


OF  CONTRACTS  AS  TO  GOODS, 


Act,  1893,  sect 
4,  in  substitu- 
tion for  17th 
sect,  of  Statute 
of  Frauds  as 
amended  by- 
Lord  Tenter- 
den's  Act. 


Sale  of  Goods  of  ^"io  or  upwards  shall  not  be  enforceable  by  action 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  contract,  or  in  part  payment,  or 
unless  some  note  or  memorandum  in  writing  of  the 
contract  be  made,  and  signed  by  the  party  to  be  charged, 
or  his  agent  in  that  behalf. 

"  (2.)  The  provisions  of  this  section  apply  to  every 
such  contract,  although  the  goods  may  be  intended  to 
be  delivered  at  some  future  time,  or  may  not  at  the 
time  of  such  contract  be  actually  made,  procured,  or 
provided,  or  fit  or  ready  for  delivery,  or  some  act  may 
be  requisite  for  the  making  or  completing  thereof,  or 
rendering  the  same  fit  for  delivery. 

"  (3.)  There  is  an  acceptance  of  the  goods  within  the 
meaning  of  this  section  when  the  buyer  does  any  act 
in  relation  to  the  goods  which  recognizes  a  pre-existing 
contract  of  sale,  whether  there  be  an  acceptance  in 
performance  of  the  contract  or  not." 


Writing  not 

absolutely 
necessary. 


The  memorandum  required  as  sufficient  evidence  of 
a  contract  has  been  before  touched  on  in  treating  of 
the  Statute  of  Frauds  generally  (j).  "What  has  been 
there  remarked  is  equally  applicable  to  the  4th  section 
of  the  Sale  of  Goods  Act,  1893,  and  the  student  will 
note  that  writing  is  not,  under  the  latter  enactment, 
an  absolute  essential  (as  neither  was  it  under  the  17th 
section  of  the  Statute  of  Frauds),  as  there  may  be 
instead  either  part  payment,  earnest,  or  acceptance 
and  receipt. 


Distinction  Earnest  is  a  matter  quite  distinct  from   part  pay- 

nest  and  part  ment,  being  some  gift  or  token  given  by  a  buyer  to  a 
seller,  not  on  account,  but  quite  irrespective  of  the 
price ;  part  payment  is  simply  an  actual  payment  of 
money  on  account  of  the  price.     The  giving  of  earnest 


(J)  Ante,  p.  58. 
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is  not  a  course  adopted  often   now,  though,  of  course, 
part  payment  is  frequently  (k). 

On  the  point  of  part  payment,  it   may   be  noticed  what  will 
that  an   actual  payment  is  necessary,  so  that  what  is  ew^est  or 
called  in  the  north  of  England  "  striking  off"  a  bargain,  ii:,lt  payment 
i.e.  drawing  the  edge  of  a  shilling  over  the  hand  of 
the  seller  and  not  paying  him  the  money,  is  not  suffi- 
cient (/)  ;  but  delivery  of  a  bill  of  exchange  or  pro- 
missory note  is,  because  it  amounts  to  payment  until 
dishonoured  (m).      Retention  of  money  owing  by  the  Norton  v. 
seller  to  the  buyer,  is  not  "part  payment"  sufficient 
to  satisfy  the  statute  (n). 

The  acceptance  and  receipt  require  a  slightly  more  As  to  accept- 

,    .    .,    t  ,  ..  ance  and 

detailed  explanation.  receipt. 

The  words  of  the  statute  are,  "  accept  part  of  the  Recognition  of 
goods  so  sold  and   actually  receive  the  same;"  and  it  required. 
is  provided  that   there   is  to  be  a  sufficient   accept- 
ance when  the  buyer  does  any  act  in  relation  to  the 
goods  which  recognizes  a  pre-existing  contract  of  sale, 
whether  there  is  an   acceptance  in  performance  of  the 
contract  or  not.    Thus  there  may  be  an  acceptance  and 
receipt  as   evidentiary  matter  to  satisfy  the    statute, 
although   the  buyer  may  still  have  the  right  to  reject 
the    goods  as  not  in  accordance    with    sample.      The 
enactment  is  well  illustrated   by  the  case  of  Page  v.  Pag<  v. 
Morgan   (o).       There   the    plaintiff    had    sold    to    the 
defendant  certain   wheat,  which  was  put  into  a  barge 
and  sent  to  the  defendant's  mill,  where  it  arrived  in 
the  evening,   and   on  the   following  morning  was,  by 

(k)  See  Benjamin's  Sale  of  Personal  Property,  172,  173  ;  Howt  V. 
Smith,  27  Ch.  D.  89  ;  32  W.  R.  302  ;    55  L.  J.  Ch.  1055  ;   50  L.  T. 

373- 

(I)  Blenkinsop  v.  ( 'layton,  7  Taunt.  597. 

(>u)  V/tamhi  rlyn  v.  Delarive,  2  Wils.  253;  see  Benjamin's  Sale  of 
Personal  Property,  175. 

(w)  Norton  v.  Davison  (1899),  I  Q.  B.  401  ;  68  L.  J,  Q.  P>.  265  ;  So 
L.  T.  139. 

(o)  15  ().  B.  1).  22S;  54  L.  J.  Q.  B.  434  !  53  &•  T.  126  ;  3.3  W.  R. 
793- 
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order  of  the  defendant's  foreman,  taken  into  the  mill 
and  there  examined  with  the  sample.  The  defendant 
then  rejected  it  on  the  ground  that  it  was  not  equal 
to  sample,  and  it  was  put  back  into  the  barge  and 
remained  there  for  some  weeks,  when  it  was  sold  by 
order  of  the  court.  It  was  the  custom  at  the  de- 
fendant's mill  not  to  examine  wheat  whilst  it  was  in 
the  barge.  The  plaintiff  sued  to  recover  damages 
from  the  defendant  for  not  accepting  the  wheat,  and 
the  jury  having  found  that  it  was  in  accordance  with 
the  sample,  the  defendant  objected  that  the  require- 
ments of  the  17th  section  of  the  Statute  of  Frauds  had 
not  been  complied  with.  It  was,  however,  held  that 
the  taking  of  the  wheat  into  the  mill  to  see  if  it  was 
equal  to  sample  constituted  "acceptance  and  receipt" 
to  satisfy  the  statute,  for  that  what  is  required  is  a  re- 
cognition of  the  contract,  and  that  though  acceptance 
and  receipt  are  two  distinct  things,  yet  receipt  under 
such  circumstances  as  to  import  a  recognition  of  a 
contract,  is  also  the  acceptance  contemplated  by  the 
statute  (p).  This  case  forms  an  exact  illustration  of 
what  is  meant  by  the  enactment  on  the  subject  in  the 
Sale  of  Goods  Act,  1893;  but  notwithstanding  this, 
Every  delivery  the  student  must  not  think  that  every  mere  delivery 
is  sufficient,  for  there  may  be  many  a  delivery  without 
there  being  in  any  way  a  recognition  of  the  contract, 
and  that  is  what  is  wanted  (q).  However  clearly  the 
principle  may  be  put,  it  must  ever  in  some  cases  be 
difficult  of  application. 

Summary  ou  To  endeavour  to  sum  up  an  answer  to  the  question 
of  what  will  amount  to  a  sufficient  "  acceptance  and 
actual  receipt  "  within  the  statute,  we  shall  be  tolerably 
correct  in  stating  that  there  must  he  a  delivery  actual  or 
constructive,  and  the  buyer  must  by  his  acts,  either  prim- 
to  or  contemporaneously  with  the  receipt,  have  signified 

(p)  f&ee  also  Abbott  v.  Wolsey  (1895),  2  Q.  13.  97  ;  64  L.  J.  Q.  B.  587  ; 
72  I,.  T.  5S1  ;  43  \V.  K.  513. 

(q)  Taylor  v.  Smith  (1893),  2  Q,  B.  6=; ;  61  L.  J.  Q.  B.  331  ;  67  L. 
T.  39- 
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his  acceptanct  in  some  way,  but  that  what  is  or  is  not 
a n  acceptance  is  a  question,  principally  of  fart  ^  i/ipr/nfiuy 
nit,  the  different  circumstances  of  each  'particular  case, 
and  that  all  that  is  realty  required  is  an  ml  mission  or 
recognition  of  the  contract. 

Where  goods  are  sold,  not  by  private  contract,  but  Sales  by 
by  auction,  the  sale  is  complete  when  the  auctioneer's' 
hammer  falls,  and  until  then  a  bidder  may  retract  his 
bid.  A  sale  by  auction  may  be  notified  to  be  subject 
to  a  reserved  or  upset  price,  and  a  right  to  bid  may 
also  be  expressly  reserved,  in  which  case,  but  not  other- 
wise, the  seller  or  any  person  for  him  may  bid  at  the 
auction.  Subject  to  this,  it  is  not  lawful  for  the 
seller  to  bid,  or  to  employ  persons  to  bid  at  the  sale, 
and  if  the  seller  or  some  one  on  his  behalf  does 
so  bid,  the  sale  may  be  treated  as  fraudulent  by  the 
buyer  (?•). 

The  seller  of  goods  may  maintain  an  action  against  Remedies  .>? 
the  buyer  to  recover  their  price  where  the  property  buyer" 
has  passed  to  the  buyer,  who  wrongfully  neglects  or 
refuses  to  pay  for  the  goods  according  to  the  contract ; 
and  where  under  a  contract  for  sale  the  price  is  pay- 
able on  a  day  certain  irrespective  of  delivery,  and  the 
buyer  wrongfully  neglects  or  refuses  to  pay  such  price, 
the  seller  may  also  obtain  an  action  for  the  price, 
although  the  property  in  the  goods  has  not  passed  and 
the  goods  have  not  been  appropriated  to  the  contract  (s). 
In  other  cases,  where  the  buyer  wrougfully  neglects  or 
refuses  to  accept  and  pay  for  the  goods,  the  seller  may 
maintain  an  action  against  him  for  damages  (/).  Where 
the  seller  wrongfull v  neglects  or  refuses  to  deliver 
goods  contracted  to  be  sold,  the  buyer  may  maintain 
an  action  against  the  seller  for  damages  for  non- 
delivery (w)  ;   but  the  buyer  before  he  can  sue  for  non- 

(r)  56  &  57  Vict.  c.  71,  s.  5S.  (*)  Sect.  49.  (()  Sect.  50. 

(u)  Sect.  51.       As  to  getting  specific  delivery  of  the  <,'<>im1>    them- 
selves, Bee  post,  p.  109.     As  to  the  measure  of  damages,  sei  post,  P 
111.  ch.  i. 
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delivery  of  the  goods  must  have  paid  or  tendered  the 
price,  unless  some  period  of  credit  was  agreed  upon, 
for,  subject  to  this,  the  seller  has  a  lien  upon  them 
for  the  price  until  actual  delivery  to  the  buyer  (v). 
Definition  A  lien  may  be  defined  as  a  qualified  right  of  property 
which  a  person  has  in  a  thing,  arising  from  such  person 
having  a  claim  upon  its  owner  (x) ;  and  it  may  be 
either  general,  e.g.  the  right  of  a  solicitor  to  retain  his 
client's  papers  for  a  general  balance  due  to  him,  or 
particular,  e.g.  the  ordinary  right  of  a  seller  to  retain 
particular  uoods  until  payment  of  their  price.  The  law 
leans  in  favour  of  a  particular,  but  against  a  general 
lien,  which  will  only  be  allowed  when  there  is  a  custom 
or  contract  to  justify  it.  The  lien  in  both  cases  can 
only  be  commensurate  with  the  interest  of  the  person 
H..\v  lien  lost,  through  whom  it  arises,  and  it  may  be  lost  by  the 
seller  taking  a  security  for  payment,  e.g.  a  bill  of 
exchange  or  promissory  note  ;  but  if  such  instrument 
is  dishonoured,  the  right  of  lien  will  revive  if  the 
instrument  is  still  in  the  hands  of  the  seller,  though 
not  if  outstanding  in  a  third  person's  hand  (y). 
Xolien  Where  goods  are  sold   expressly  on  credit,  though,  as 

where  "owls  has  been  already  stated,  the  seller  has  no  right  of 
sold  ou  credit.  ijerjj  yet  if,  before  delivery  of  the  goods,  the  buyer 
becomes  insolvent,  the  seller  may  refuse  to  deliver, 
and  may  withhold  them  until  payment ;  and  if  the 
buyer  of  goods  sold  on  credit  permits  them  to  remain 
in  the  seller's  possession  till  the  period  of  credit  has 
expired,  the  right  of  lien  revives  and  attaches  (z). 

a  lien  can  A  lien,  naturally,  can   only   exist  before  the  goods 

fore  delivery!    have   been    delivered    to   the    purchaser   (a) ;    but  the 

mere  marking  by  the  buyer  of  goods  remaining  in  the 

vendor's  possession,  or  putting  his  name   upon  them, 

or  other  like  acts,  will   not  constitute  a  delivery  suffi- 


[v)   ^6  &  57  Vict-  c-  7'>  s-  39-  (x)  Brown's  Law  Diet.  318. 

Ghmu  v.  Bolckow,  L.  R.  10  Oh.  App.  491  ;  44  L.  -T.  Ch.  732. 
(2)  56  ft  57  Vict.  c.  71,  s.  41. 
(a)  Sect.  43. 
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cient  to  deprive  the  seller  of  his  right  of  lien  (b). 
When  an  unpaid  seller  has  made  part  delivery  of  the 
goods,  he  may  exercise  his  right  of  lien  on  the  re- 
mainder, unless  such  part  delivery  has  been  made 
under  such  circumstances  as  to  shew  an  agreement  to 
waive  the  lien  (c). 

A  lien  is  a  right  of  a  passive  nature,  and  does  not  A  lien  is  a 
ordinarily  confer  on  the  person  possessing  such  right  excMrtiErthe 
any  power  to  sell  the  goods  (d).  But  an  unpaid  seller  faso  "f  a"  inn" 
of  good  has  a  right  of  re-sale  in  certain  cases,  as 
presently  mentioned  (c) ;  and  as  regards  an  innkeeper, 
it  has  been  provided  by  the  Innkeepers' Act,  1878  (/), 
that  if  a  guest  shall  become  indebted  to  him,  and  shall 
deposit  or  leave  any  personal  effects  with  him  or  in 
his  inn  or  adjacent  premises  for  the  space  of  six 
weeks,  the  innkeeper,  after  having  advertised  a  month 
previously  in  one  London  newspaper,  and  one  country 
newspaper  circulating  in  the  district,  a  notice  describ- 
ing the  goods,  and  giving  (if  known)  the  name  of  the 
owner  or  person  who  deposited  the  goods,  and  of  his 
intention  to  sell,  may  duly  sell  the  same  by  public 
auction.  Any  surplus  after  paying  the  debt  and 
expenses  is  to  be  paid  to  the  person  who  left  or  de- 
posited such  goods. 

To  a  certain  extent  also  a  solicitor  has,  under  the  And  in  on< 
provisions  of  the   Solicitors'  Act,   i860  ([/),  a  lien   of  solicitor, 
an  active  kind,  as  mentioned  hereafter  (/<). 

Closely  akin  to  the  right  of  lien  is  a  further  right  of  Definition  of 
the  unpaid  seller  of  goods,  viz.,  stoppage  in  transitu,  *rJ 
whicli  is  the  prevention  of  wrong  by  a  mere  personal 
act,  being  the  right  of  the   seller  to  stop   the   goods 

(6)  Dixon  v.    Yates,  5  B.  &  Ad.   313:  Marvin  v.    Wallace,  25  L.  J. 
(Q-  B.)  369. 

(c)  56  &  57  Vict.  c.  71,  8.  42. 

(d)  Per  Alderson,  B.,  White  v.  Spettigue,  13  M.  &  W.  60S. 
(c)  See  post,  p.  108. 

(/)  41  &  42  Vict.  c.  38. 

(<7)  23  &  24  Vict.  c.  1  27.  s.  2S. 

(A)  Post,  p.  223. 
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The  doctrine 
cornea  from 
equity. 


l>umtiou  of 
transit. 


after  they  have  left  his  possession,  but  are  in  course  of 
transit  to  the  buyer,  on  hearing  of  the  latter's  bank- 
ruptcy or  insolvency  (i).  The  doctrine  of  stoppage  in 
transitu  seems  to  have  been  borrowed  from  equity  (_/), 
and  the  right,  as  its  name  imports,  only  exists  while 
the  goods  are  in  transit,  and  directly  they  come  into 
the  actual  or  constructive  possession  of  the  buyer  the 
right  is  gone.  It  is  not  always  easy  to  decide  whether 
goods  are  in  transitu  or  not,  for  there  may  be  cases 
of  constructive  possession  of  the  buyer  not  always  very 
apparent.  The  subject  is  now  dealt  with  by  the  Sale 
of  Goods  Act,  1893,  which  (embodying  the  result  of 
a  number  of  decisions  now  unnecessary  to  be  referred 
to)  enacts  as  follows  : — 

(1.)  Goods  are  deemed  to  be  in  course  of  transit 
from  the  time  when  they  are  delivered  to  a  carrier  by 
land  or  water,  or  other  bailee,  for  the  purpose  of  trans- 
mission to  the  buyer,  until  the  buyer,  or  his  agent  in 
that  behalf,  takes  delivery  of  them  from  such  carrier 
or  other  bailee. 

(2.)  If  the  buyer  or  his  agent  in  that  behalf  obtains 
delivery  of  the  goods  before  their  arrival  at  the  ap- 
pointed destination,  the  transit  is  at  an  end. 

(3.)  If,  after  the  arrival  of  the  goods  at  the  appointed 
destination,  the  carrier  or  other  bailee  acknowledges  to 
the  buyer  or  his  agent  that  he  holds  the  goods  on  his 
behalf,  and  continues  in  possession  of  them  as  bailee 
for  the  buyer  or  his  agent,  the  transit  is  at  an  end  (/.;), 
and  it  is  immaterial  that  a  further  destination  for  the 
Lr<H'ils  may  have  been  indicated  by  the  buyer. 

(4.)  If  the  goods  are  rejected  by  the  buyer,  and  the 
carrier  or  other  bailee  continues  in  possession  of  them, 
th^  transit  is  not  deemed  to  be  at  an  end,  even  if  the 
seller  has  refused  to  receive  them  back. 


(i)  56  &  57  Vict.  c.  71,  s.  44. 

(j)  Wiseman  v.  Fanderput,  2  Vem.  203,  seems  to  be  the  first  case 
in  which  it  was  acted  upon.  The  doctrine  was  clearly  established  by 
Lickbarrow  v.  Mown,  1  S.  L.  C.  693  ;  2  T.  R.  93. 

(/)  Taylor  v.  0.  E.  Ry.  (1901),  1  K.  15.  774;  70  L.  J.  K.  B.  499  ; 
s}   L.  T.  770. 
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(5.)  When  goods  are  delivered  to  a  ship  chartered  by 
the  buyer,  it  is  a  question  depending  on  the  circum- 
stances of  the  particular  case  whether  they  are  in  the 
possession  of  the  master  as  a  carrier,  or  as  agent  to 
the  buyer. 

(6.)  Where  the  carrier,  or  other  bailee,  wrongfully 
refuses  to  deliver  the  goods  to  the  buyer,  or  his  agent 
in  that  behalf,  the  transit  is  deemed  to  be  at  an  end. 

(7.)  Where  part  delivery  of  the  goods  has  been  made 
to  the  buyer,  or  his  agent  in  that  behalf,  the  remainder, 
of  the  goods  may  be  stopped  in  transitu,  unless  such 
part  delivery  has  been  made  under  such  circumstances 
as  to  shew  an  agreement  to  give  up  possession  of  the 
whole  of  the  goods  (/). 

For  the  seller  of  good  to  exercise  the  right  of  stop-  How  the 
page  in  transit  a,  it  is  not  essential  that  he  should  actually  ^^j^may 
seize  the  goods,  but  the  stoppage  may  be  effected  by  be  effecttl1- 
giving  a  notice  to  the  carrier  or  other  forwarding  agent. 
If  a  servant  of  the  carrier  is  conveying  the  goods,  notice 
may  be  given  to  the  servant  or  the  principal ;   but  if 
to  the  principal,  it   must  be  given  in  time  to  enable 
him  to  inform  the  servant  before  he  delivers  them  (m). 
Whether  when  notice  of  stoppage  in  transitu  is  given  Kemp  v.  Falk, 
to   a   shipowner  there  is  any  duty  imposed  on  him  to 
communicate  the  notice  to  the  master  of  the  ship,  and 
whether  such  notice  is  effectual  until   thus  communi- 
cated, must  be  considered  doubtful  (n). 

The  mere  exercise  of  a  right  of  lien,  or  a  right  of  Effect  of  exer- 
stoppage  in  transitu,  by  an  unpaid  seller,  does  not  iien °0I {jjjL  ° 
rescind   the   contract   of  sale   (0),   although  where   an  p*Se  '" 

v   n  °  transitu. 

unpaid   seller  has  exercised  such  a   right  and   re-sells 
the  goods,   a  buyer  (taking  bond  fide  without  notice) 

(/)   56  &  57  Vict.  c.  71,  s.  45. 
I  Sect.  46. 

(n)  Ex  parte  Falk,  re  Kiell,  14  Ch.  D.  446;  2S  W.  K.7S5  ;  42  L.  T. 
7S0.  Affirmed  in  House  of  Lords,  sub  num.  Kemp  v.  Folk,  7  App. 
1  ■>-■  573  '•  S2  L.  J-  Ch-  !67  ;  31  W.  R.  125  ;  47  L.  T.  454. 

(o)  56  &  57  Vict,  c,  71,  .s.  4S  (1).  This  enactment  is  in  accordance 
with  the  opinion  expressed  in  ll'<  nt worth  v.  Outhtniite,  10  M.  &  W.  451. 


io8 
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acquires  a  good  title  as  against  the  original  buyer, 
even  although  the  seller  has,  in  fact,  no  such  right  to 
re-sell  (p).  But  although  the  contract  is  not  rescinded, 
the  seller  has  such  a  right  of  re-sale  where  the  goods 
are  perishable,  and  also  in  other  cases  where  he  has 
given  notice  to  the  buyer  of  his  intention  to  re-sell, 
and  the  buyer  has  not  within  a  reasonable  time  paid 
or  tendered  the  price  (q).  And  where  the  seller  has 
expressly  reserved  a  right  of  re-sale  in  case  the  buyer 
makes  default,  and  on  such  a  default  he  accordingly 
re-sells,  the  original  contract  is  in  that  case  rescinded, 
but  without  prejudice  to  any  claim  the  seller  may 
have  for  damages  (r). 


Effect  of  sale  If,  whilst  the  goods  are  in  course  of  transit  and  yet 
<iuring  course  unpaid  for,  the  buyer  sells  them  to  another  without 
of  transit.  ^e  se\]eT's  consent,  the  right  of  stoppage  in  transitu 
nevertheless  remains  in  the  seller,  subject  to  this, 
that  if  a  document  of  title  to  the  goods,  e.g.  a  bill  of 
lading  (s),  has  been  lawfully  (t)  transferred  to  the 
buyer,  who  then  transfers  such  document  to  a  person 
who  takes  the  same  in  good  faith  and  for  valuable  con- 
sideration, then  if  such  last-mentioned  transfer  was 
by  way  of  sale,  the  unpaid  seller's  right  is  defeated; 
and  if  by  way  of  pledge  or  other  disposition  for  value, 
the  seller's  right  can  only  be  exercised  subject  to  the 
rights  of  the  transferee  («).  It  will  be  observed  that 
in  the  case  of  a  sale  accompanied  by  a  transfer  of  the 


[p)  56  &  57  Vict.  c.  71,8.48(2). 
(7)   Sect.  46  (3). 

Sect.  48  (4)- 

[s)  Any  bill  of  lading,  duck  warrant,  warehouse  keeper's  certificate, 
and  warrant  or  order  for  the  delivery  of  goods,  and  any  other  docu- 
ment used  in  the  ordinary  course  of  business  as  proof  of  the  possession 
or  control  of  gooda,  and  authorizing  or  purporting  to  authorize,  either 
liy  indorsement  or  by  delivery,  the  possessor  of  the  document  to  transfer 
or  receive  goods  thereby  represented,  is  a  "  document  of  title" — 56  & 
^7  Vict.  c.  71,  s.  62  ;  52  &  53  Vict.  c.  45,  s.  1  (4). 

See  Cahn  v.  Pockett's  Brutal  Channel  Steam  Packet  Co.  (1899), 
1  \>.  B.  643  :  68  L.  J.  Q.  B.  515  ;  80  L.  T.  269. 

(u)  56  &  57  Vict.  c.  71,  h.  47.  This  enactment  embodies  the  effect 
of  the  case  of  Lickbarrow  v.  Mason  (1  S.  L.  C.  693)  and  the  Factors' 
Act,  18S9  (52  &  53  Vict.  c.  45,  s.  10). 
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bill  of  lading,  or  other  document  of  title,  the  seller's  As  to  right 
right  is    absolutely    defeated,   and    therefore,    even    ifJ^S 
the  sub-purchase-money  has  not  been  paid,  it  appears 
that  the  unpaid   seller  has  no  right  to  intercept  that, 
or  a  sufficient  part  of  it,  to  satisfy  what  is  owing  to 
him  (v). 

The   respective   rights   of  the   seller  and   buyer  on  Specific  per- 
breach    of   a    contract    for    the    sale    of    goods    have  contract  to 
already   been   noticed  (x),  but   in   addition    it   is   pro-  sel1  °00lls- 
vided   by  the  Sale  of  Goods  Act,    1893    (y),  that  in 
any  action  for   breach   of  contract  to  deliver   specific 
or  ascertained  goods,  the   Court  may,  if  it  thinks   tit, 
on  the  application  of  the  plaintiff,  by  its  judgment  or 
decree    direct    that    the    contract    shall    be    performed 
specifically,  without  giving  the  defendant  the  option 
of  retaining  the  goods  on  payment  of  damages.      The 
judgment   or   decree    may  be    unconditional,  or   upon 
such   terms  and  conditions    as   to   damages,   payment 
of  price,  and  otherwise  as  to  the  Court  may  seem  just, 
and   the  application   by  the   plaintiff  may  be   made  at 
any  time  before  judgment  of  decree. 

A  warranty  is  sometimes  given  by  a  vendor  of  Definition  of 
goods  on  their  sale.  A  warranty  is  defined  as  anawau,lI1J 
agreement  with  reference  to  goods  which  are  the  sub- 
ject of  a  contract  of  sale,  but  collateral  to  the  main 
purpose  of  such  contract,  the  breach  of  which  gives 
rise  to  a  claim  for  damages,  but  not  to  a  right  to  reject 
the  goods  and  treat  the  contract  as  repudiated  (2).     A 

(1)  The  contrary  was  decided  before  the  Sale  of  Goods  Act,  1893,  in 
Ex  parte  Goldimg  (13  Ch.  D.  628  ;  42  L.  T.  220  ;  48  W.  R.  4S1)  ;  and 
Ex  parte  Folk,  re  Kiett  (14  Ch.  D.  446  ;  42  L.  T.  7S0  ;  28  W.  R.  4S5)  ; 
Imt  these  decisions  were  dissented  from  by  Lord  Selborne  in  Kemp  v. 
Falk  (7  App.  Cas.  573  ;  52  L.  J.  Ch.  167),  and  Lord  Selborne's  opinion 
has  apparently  been  adopted  by  the  Act  (sect.  47),  which,  as  abovi 
stated,  speaks  of  the  seller's  right  as  being  defeated  (see  Chain.  1 
Sale  of  Goods  Act,  1893,  p.  93  ;  Ker  and  Pearson-Gee's  Sale  of  Goods 
Act,  1893,  p.  262). 

(.'•)    A  ntr,   pp.    I03,    IO4. 

(y)  56  &  57  Vict.  c.   71,  s.  52.     This  is  almost   identical   with   th 
former  provision  of  19  &  20  Vict.  c.  97,  >.  2. 
('■)   56  &  57  Vict.  c.  71,  s.  62. 
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Distinction*      warranty  must  be  carefully  distinguished   both   from 
warranty,         a  condition  and  from  misrepresentation.      A  warranty 

condition,  an.l  j     niade  contemporaneously  with  the  contract,  and  its 

murepresenta-  r  J 

tion.  breach  does  not  vitiate  the  contract,  but  the  buyer  may 

set  up  agaiust  the  seller  the  breach  of  warranty  in 
diminution  or  extinction  of  the  price,  or  may  maintain 
an  action  against  the  seller  for  damages  for  the  breach 
of  warranty,  and  if  necessary  he  has  both  such  rights  (a). 
A  condition  is,  however,  an  essential  term  of  a  con- 
tract, a  breach  of  which  entitles  the  buyer  to  reject 
the  goods  and  treat  the  contract  as  at  an  end.  It 
is  not  always  easy  to  determine  whether  a  certain 
term  in  a  contract  is  a  warranty  or  a  condition,  and, 
as  was  stated  in  one  case,  "  There  is  no  way  of  de- 
ciding the  question  except  by  looking  at  the  contract 
in  the  light  of  the  surrounding  circumstances,  and  then 
making  up  one's  mind  whether  the  intention  of  the 
parties  will  best  be  carried  out  by  treating  the  promise 
as  a  warranty,  sounding  only  in  damages,  or  as  a  con- 
dition precedent,  by  the  failure  to  perform  which  the 
Provisions  of  other  party  is  relieved  of  his  liability  "  (b).  This  is 
Act,  i8q3?m  to  substantially  the  effect  also  of  the  provisions  upon 
conditions  and  th     sutyect  now  contained  in  the  Sale  of  Goods  Act, 

warranties.  J 

1893  (c),  which  enacts  that  the  matter  must  depend 
in  each  case  on  the  construction  of  the  contract,  and 
that  a  stipulation  may  be  a  condition,  though  called  a 
warranty  in  the  contract.  It  is  also  provided  by  this 
statute  (d),  that  where  a  contract  of  sale  is  subject  to 
any  condition  to  be  fulfilled  by  the  seller,  the  buyer 
may  waive  the  condition,  or  may  elect  to  treat  the 
breach  of  such  condition  as  a  breach  of  warranty,  and 
not  as  a  ground  for  its  repudiation  ;  and  that  where 
a  contract  of  sale  is  not  severable,  and  the  buyer  has 


(a)  56  &  57  Vict.  c.  71,  s.  53. 

(6)  Per  Bowen,  L.J.,  in  Iientsen  v.  Taylor  (1893),  2  Q-  B-  274  !  63 
L.  J.  Q.  B.  15  ;  69  L.  T.  487.  See  also  on  the  distinction  between 
w.-irranty  and  condition,  Behn  v.  Burness,  3  B.  &  S.  751;  32  L.  J. 
Q,  B.  204  ;  Betlini  v.  Gye,  I  Q.  B.  D.  183 ;  45  L.  J.  Q.  B.  209. 

(c)   s6  &  57  Vict.  c.  71,  R.  11. 

\U)  [bid. 
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accepted  the  goods  or  part  thereof,  or  where  the  con- 
tract is  for  specific  goods,  the  property  in  which  has 
passed  to  the  buyer,  the  breach  of  any  condition  to  be 
fulfilled  by  the  seller  can  only  be  treated  as  a  breach 
of  warranty,  and  not  as  a  ground  for  rejecting  the 
goods  and  treating  the  contract  as  repudiated,  unless 
there  be  a  term  of  the  contract,  express  or  implied,  to 
that  effect.  As  regards  misrepresentation,  that  is  a  Misrepresenta- 
matter  that  precedes  and  induces  the  contract,  and 
gives  the  person  to  whom  it  is  made  the  right  to 
repudiate  if. 

On  an  express  warranty,  it  must  be  noticed  that  if  Warranty 
made  subsequently  to  the  contract,  it  will  be  void  and  satebTa" 
of  no  effect  for  want  of  consideration  (V)  ;   and   as  to 
what  will,  and   what  will  not,  amount  to  a  warranty,  What  will 
the  rule  at  the  present  day  has  been  well  stated  to  be  a  warranty. 
that  "  every  affirmation  at  the  time  of  sale  of  personal 
chattels  is  a  warranty,  provided  it  appears  to  have  been 
so  intended  "  (/).     It  would  appear,  upon  this  rule,  that 
the  well-known   case  of  Chandelor  v.  Lopus  (g)  would  Ckandelorv. 
now  be  decided  differently,  for  there,  on  the  sale  of  a 
stone,  it  was  affirmed  that  it  was  a  bezoar  stone,  and 
yet  it  was  held  no  action   lay.      However,  if,  on  any 
contract  for  sale,  the  words  used   merely  amount  to  a 
puffing  of  the  articles,  no  action  will   lie  ;   and  though 
the  above  rule  is  plain,  yet  the  most  that  can  be  said 
on  it  is  that  it  must  be  a  question  of  intention  in  each 
particular  case.      As  an  instance  of  implied  warranty  Implied 
may  be  mentioned  the  fact  that  on  the  sale  of  certain  warran  )- 
defined  goods  there  is  an  implied  warranty  that  they 
exist  and  are  capable  of  transfer  ;   and  again  an  implied 
warranty  may  arise   sometimes  by  the  mere  custom  or 
usage  of  some  particular  trade  or  business,  or  from  the 
necessities  of   the  case.      Implied  warranty   is    in   all 
cases  founded  on  the  presumed  intention  of  the  parties, 

(e)    Roscorla  v.  Thomas,  3  Q.  B.  234. 

(/)   Per  Buller,  J.,  in  Pasley  v.  Freeman,  3  T.  I!.  51. 

(g)    2  S.  L.  C.  54 ;  Cro.  Jac.  4. 
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and  on  reason.  The  implication  which  the  law  draws 
from  what  must  obviously  have  been  the  intention  of 
the  parties,  is  drawn  with  the  object  of  giving  efficacy 
to  the  transaction,  and  preventing  such  a  failure  of 
consideration  as  cannot  have  been  within  the  contem- 
plation of  either  side.  Probably  in  all  cases  of  implied 
warranties  it  will  be  found  that  the  law  is  raising  an 
implication  from  the  presumed  intention  of  the  parties, 
with  the  object  of  giving  to  the  transaction  such 
efficacy  as  both  parties  must  have  intended  that  at  all 
events  it  should  have  (h). 

Warranty  Where    a    person    sells    goods,    unless    the    circum- 

stances of  the  case  shew  a  contrary  intention  (i),  he 
impliedly  undertakes  that  he  has  a  right  to  sell  them 
— that  is,  that  he  has  a  good  title,  and  that  the 
buyer  shall  have  and  enjoy  quiet  possession  of  the 
goods,  free  from  any  charge  or  incumbrance  in  favour 
of  any  third  party,  not  declared  or  known  to  the 
buyer  (j). 

As  to  warranty  On  the  sale  of  goods  words  may  be  used  which  will 
1  lty'  amount  to  a  warranty  of  quantity,  but  many  cases  of 
statements  as  to  quantity  amount  to  nothing  more 
than  words  of  estimate  or  expectancy  (k).  Where  the 
seller  delivers  to  the  buyer  goods  of  less  quantity  than 
he  contracted  to  sell,  the  buyer  may  reject  them,  but 
if  he  accept  the  goods  so  delivered,  he  must  pay  for 
them  at  the  contract  rate  ;  and  if  the  seller  delivers 
goods  larger  in  quantity  than  what  he  contracted  to  sell, 
the  buyer  may  accept  the  goods  included  in  the  con- 
tract and  reject  the  rest,  or  he  may  reject  the  whole, 
or  he  may  accept  the  whole  of  the  goods  so  delivered, 


(A)  Per  Bowen,  L.J.,  in  The  Moorcock,  14  P.  D.  64  ;  58  L.  J.  P.  73  ; 
60  L.  T.  651. 

(t)  A-.  i. .i  example,  a  sale  by  a  .sheriff,  who  is  only  bound  by  an 
implied  warranty  that  he  is  not  aware  of  any  defect  of  title  :  Pcto  v. 
Blades,  s  Taunt.  657. 

(  /)   56  &  57  Viet.  c.  71,  8.  12. 

Jee  M'Lay  <k  Perry,  44  L.  T.  152. 
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in  which  case  he  must  pay  for  them   at   the   contract 
rate  (I). 

There  is,  generally,  no  implied  condition  or  warranty  Condition,  m 
as  to  the  quality  of  goods,  or  of  their  fitness  for  any  quality  or  fit- 
particular  purpose,  the  maxim   caveat  emptor  (let  the  Iiess  of  ;>"""i"'- 
buyer  beware)  applying  (m)  ;   but  to  this  general  rule 
there  are  various  exceptions,  the  chief  of  which  are  as 
follows : — 

i.  Where  there  is  a  contract  for  the  sale  of  goods 
by  description,  there  is  an  implied  condition  that  the 
goods  shall  correspond  with  the  description  (n). 

2.  Where  the  buyer  expressly  or  by  implication 
makes  known  to  the  seller  the  particular  purpose  for 
which  the  goods  are  required,  so  as  to  shew  that  he 
relies  on  the  seller's  skill  or  judgment,  and  the  goods 
are  of  a  description  which  it  is  the  course  of  the 
seller's  business  to  supply,  there  is  an  implied  con- 
dition that  the  goods  shall  be  reasonably  fit  for  such 
purpose  (o).  But  if  the  contract  is  for  the  sale  of  a 
specified  article  under  its  patent  or  other  trade  name, 
there  is  no  implied  condition  as  to  its  fitness  for  any 
particular  purposes  (p). 

3.  Where  goods  are  bought  by  description  from  a 
seller  who  deals  in  goods  of  that  description,  there  is 
an  implied  condition  that  they  shall  be  of  merchant- 
able quality,  subject  to  this,  that  if  the  buyer  has 
examined  the  goods,  there  is  no  implied  condition  as 
regards  defects  which  such  examination  ought  to  have 
revealed  (q). 

4.  Where  goods  are  sold  by  sample,  there  are  im- 
plied conditions  that  the  bulk  shall  correspond  with 
the   sample  in  quality,  that  the   buyer  shall   have    a 

(I)   56  &  57  Vict.  c.  71,  s.  30.  (m)  Sect.  14. 

(n)  Sect.  13.    Varley  v.  Whipp  (1900),  1  Q.  B.  513  ;  69  L.  J.  Q.  B.  33  5. 

(o)  Sect.  14.  See  Randall  v.  Newson,  2  Q.  B.  D.  102  ;  46  L.  J.  Q.  B. 
256  ;  Wren  v.  Holt  (1903),  1  K.  B.  610  ;  72  L.  J.  K.  B.  340.  In  the 
last-mentioned  case  it  was  a  sale  of  beer,  and  this  was  held  to  come 
within  the  word  "floods." 

(p)  Sect.  14(1). 

(q)  Sect.  14.    See  Jones  v.  Just,  L.  R.  3  Q.  B.  197  ;  37  L.  J.  Q.  B.  S9. 
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reasonable  opportunity  of  comparing  the  bulk  with  the 
sample,  and  that  the  goods  shall  be  free  from  any  defect 
rendering  them  unmerchantable,  which  would  not  be 
apparent  on  reasonable  examination  of  the  sample  (r). 
5.  Where  any  article  is  sold  with  a  trade-mark, 
label,  or  ticket,  &c,  thereon,  or  any  statement  thereon 
of  the  weight,  quantity,  or  quality  thereof,  a  warranty 
is  implied  that  the  trade-mark,  label,  or  ticket,  &c, 
is  genuine  and  true,  and  that  any  such  statement 
is  not  in  any  material  respect  false,  unless  the  con- 
trary is  expressed  in  writing,  signed  by  or  on  behalf 
of  the  seller,  and  delivered  to  and  accepted  by  the 
buyer  (s). 

A  warranty  If  a  fact  is  known  to  a  purchaser  at  the  time  of 

tend  to  e        the  sale,  or  might  have  been  so  known  to  him  (take, 
derTs11*  f°r  mstance,  the  familiar  example  of  a  horse  being 

warranted  sound,  and  wanting  an  ear  or  a  tail),  a 
warranty  will  not  protect  the  purchaser  (t)  ;  and  where 
an  article  is  sold  expressly  "  with  all  faults,"  the  only 
case  of  defect  for  which  the  purchaser  can  sue  the 
vendor  is,  where  the  vendor  has  used  artifice  to  prevent 
the  purchaser  discovering  it.  It  is  not  sufficient  to 
merely  show  that  the  vendor  knew  of  the  defect  (u). 

B ills  of  sale.  A  very  frequent  and  common  mode  of  dealing  with 

goods  is  by  bill  of  sale,  which  is  an  instrument  used 
for  the  purpose  of  effecting  a  transfer  of  personal 
chattels  from  one  person  to  another.  The  Acts  now 
governing  the  subject  of  these  instruments  are  the 
Bills  of  Sale  Act,  1878  (v),  which  now  only  applies  to 
bills  of  sale  given  otherwise  than  as  security  for  money, 

(r)  56  &  57  Vict.  c.  71,  s.  15.  Druminond  v.  Van  Ingen,  12  App. 
Cas.  284  ;  56  L.  J.  Q.  B.  563  ;  57  L.  T.  I.  It  will  be  observed  that  in 
the  four  exceptions  given  above,  the  word  "condition"  is  used,  not 
"warranty."  As  to  the  right  conferred  by  reason  of  the  breach  of 
such  condition,  viz.,  whether  the  other  party  is  entitled  to  reject  the 
goods,  or  only  to  sue  for  damages,  see  sect.  12  (c),  ante  p.  no. 

(a)  50  <fe  51  Vict.  c.  28,  s.  17.  As  to  trade  marks  generally,  see 
pott,  pp.  217  220. 

(t)  2  Bl.  Corns.  165,  166. 

(u)  Per  Heath,  J.,  Pickering  v.  Dowxon,  4  Taunt.  779. 

(v)  41  &  42  Vict.  c.  31. 


AND    HEREIN    OF    BAILMENTS.  I  |  : 

and    the    Bills   of  Sale    Amendment    Act,    1882    (.<), 
which   applies  to  all   bills    of   sale    given    by   way   of 
security  for  money,  and  which  came  into  operation  on 
1st  November   1882.      The  Act  of    1878   under  the  What  included 
term   "bill  of    sale"   includes  assignments,   transfers,  rion"  bSToT 
declarations  of  trust  without  transfer,  and  other  assur- sale- 
ances  of  personal  chattels,  also  powers  of  attorney  and 
authorities  or  licences  to  take  possession   of  personal 
chattels  as    security  for    any   debt ;    but   it   does    not 
include  assignments  for  the  benefit  of  creditors,  mar- 
riage   settlements — that    is,   ante-nuptial    settlements 
or  settlements  made  in  pursuance  of  an  ante-nuptial 
agreement  (y), — transfers   of   goods    in    the    ordinary 
course  of  business  of  any  trade  or  calling,  or   bills  of 
sale  of  goods  in  foreign  parts,  or  at  sea,  bills  of  lading, 
delivery  orders,  or  any  other  documents   used  in  the 
ordinary  course  of  business  as  the  proof  of  the  pos- 
session or  control  of  goods  (z).      Difficulty  sometimes 
arises  as  to  whether  a  document  is  or  is  not  a  bill  of 
sale.      An  inventory  and   receipt  for  the  purchase  of  inventories 
goods  may  amount  to  a  bill   of  sale    if  thereby   the  a' 
property  passes,  or  the  terms  of  agreement  are  therein 
contained ;    but  if   a  title  can   be    made    out   by  the 
payment  of  the  money  quite  apart  from  the  inventory 
and  receipt,  then  it  is  otherwise.      Thus  if  a  landlord 
distrains  and  then  sells  the  goods  to  a  purchaser  who 
pays  his  money  and  takes  a  receipt  on  the  inventory, 
here  ordinarily  the  inventory  and  receipt  do  not  con- 
stitute a  bill  of  sale  (a).      Where  goods  are  pledged  as  Document 
security  for  a  loan  and  delivered  to  the    pledgee,   a  pledge.     * 
document  signed  by  the  pledgor,  recording  the  trans- 
action and  regulating  the  rights  of  the  pledgee  as  to 
the  sale  of  the  goods,  is  not  a   bill  of  sale  (b).      But 


(x)  45  &  46  Vict.  c.  43. 

(//)  Ashtun  v.  Mackshaw,  L.  R.  9  Eq.  510. 

(2)   41  &  42  Vict.  c.  31,  s.  4. 

(a)  Marsden  v.  Meadows,  7  Q.  B.  D.  80 ;  50  L.  J.  Q.  B.  536  ;  Pn  tot 
v.  Qittimg,  53  L.  T.  763  ;  JIai/don  v.  Brown,  59  L.  T.  330;  Ramsay  v. 
Mararett  (1894),  2  Q.  B.  18  ;'  63  L.  J.  Q.  B.  513  ;  70  L.  T.  788. 

(6)  Ex  parte  Hubbwrd,  rt  Hard  wick,  17  Q.  B.  D.  690  ;  55  L.  J.  Q. 
B.  490;   35  W.  R.  2.      See  also,  as  to  certain  instruments  of  hypo- 
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Attornment 
clause. 


Hit  ing  ngre<  - 
meat. 


Debenture. 


any  inventory,  or  invoice  and  receipt,  or  other  document 
really  used  as  the  means  of  conferring  the  title  to, 
and  passing  the  property  in  the  goods,  does  constitute 
a  bill  of  sale  (c).  An  attornment  clause  in  a  mort- 
gage is  in  effect  a  bill  of  sale,  as  it  confers  a  power  to 
seize  personal  chattels  (d),  and  so  also  is  a  clause  in 
any  instrument  which  practically  gives  a  power  of 
distress  (c),  unless  it  is  in  respect  of  a  genuine  rent  (/). 
A  hiring  agreement  is  not  a  bill  of  sale  {g),  but  it  is 
a  bill  of  sale  if,  though  nominally  a  hiring  agreement, 
it  is  really  a  device  to  secure  money,  and  the  Court 
in  considering  this  point  is  not  bound  merely  to  look 
at  the  form  of  the  document  itself,  but  is  entitled  to 
go  outside  it,  and  inquire  into  the  facts  of  the  case  to 
see  what  is  the  real  transaction  (h).  A  debenture 
issued  by  a  company,  and  secured  upon  the  capital, 
stock,  or  goods,  chattels,  and  effects  of  such  company, 
is  not  a  bill  of  sale  (i). 

attestation  of        It  was  provided  by  the  "Act  of    1878  that  every 
Sfciton  by  bil1  of  sale  must  be  attested   by  a  solicitor,  and  the 

thecation  which  are  not  to  be  deemed  bills  of  sale,  53  &  54  Vict.  c.  53, 
and  54  &  55  Vict.  c.  35. 

(c)  Ex  parte  Parsons,  re  Townsend,  16  Q.  B.  D.  532;  55  L.  J. 
Q.  B.  137  ;  53  L.  T.  897  ;  34  W.  11.  329;  lie  Roberts,  Evans  v.  Roberts, 
36  I  h.  D.  196  ;  56  L.  J.  Ch.  952  ;  57  L.  T.  79 ;  35  W.  R.  684  ; 
Re  Hood,  ex  parte  Run/ess,  42  W.  R.  23. 

(d)  Re  Willis,  ex  pake  Kennedy,  21  Q.  B.  D.  384;  57  L.  J.  Q.  B. 
634 ;  59  L.  T.  749  ;  39  W.  R.  793.  But  such  an  attornment  clause 
may  be  of  value  as  constituting  the  relationship  of  landlord  and  tenant, 
BO  as  to  enable  a  mortgagee,  on  suing  his  mortgagor  in  ejectment,  to 
specially  indorse  his  writ  as  against  a  tenant  holding  over  after  the 
expiration  of  his  tenancy,  and  proceed  by  means  of  a  summons  under 
Order  14  (Mumford  v.  Collier,  25  Q.  B.  D.  279;  59  L.  J.  Q.  B.  552  ; 
38  W.  R,  716).  See  further,  as  to  the  exact  effect  of  an  attornment 
clause,  Green  v.  M<irsh  (1892),  2  Q.  B.  330;  61  L.  J.  Q.  B.  442;  66 
L.  T.  480). 

(» )  8ti  w  ru  v.  Martton,  39  W.  R.  129. 

(/)  /,'■  Roundhead  Colliery  Co.  (1897),  1  Ch.  373  ;  66  L.  J.  Ch.  186  ; 
75  L.  T.  C41. 

(g)  M.  S.  di  L.  Ry.  Co.  v.  North  Central  Waggon  Co.,  13  App.  Cas. 
554  ;  58  I,.  J.  Ch.  219  ;  59  L.  T.  730. 

(A)  Re  Watson,,  ex  parte  Official  Receiver,  25  Q.  B.  D.  27  ;  59  L.  J. 
Q.  B.  394;  63  L.  T.  209  ;  Beckett  v.  Tower  Assets  Co.  (1891),  1  Q.  15. 
638  ;  60  L.  J.  Q.  B.  493  ;  64  L.  T.  497 ;  Mcllor's  Trustee  v.  Maas 
(1903),  I  K.  B.  226;  72  L.  J.  K.  15.  82  ;  88  L.  T.  50. 

(i)  45  k  46  Vict.  c.  43,  s.  17.  Re  Standard  Manufacturing  Co.  Ltd. 
ex  parte  Lowe  (1891),  1  Ch.  627  ;  60  L.  J.  Ch.  292 ;  64  L.  T.  4S7. 
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attestation  was  required  to  state  that  before  execu- 
tion its  effect  had  been  explained  to  the  grantor  by 
the  attesting  witness  (/);  but  it  was  held  that  if  this 
was  not  so,  the  instrument  was  not  void  as  between 
the  parties  themselves,  but  only  as  against  execution 
creditors  and  trustees  in  bankruptcy  and  liquidation 
proceedings,  and  under  assignments  for  the  benefit  of 
creditors  (/l).  And  now  by  the  Act  of  1882  (/),  as 
regards  bills  of  sale  given  by  way  of  security  for  money, 
the  above  requirement  of  attestation  by  a  solicitor 
is  repealed,  and  it  is  simply  provided  that  the  in- 
strument shall  be  attested  by  some  credible  witness, 
and  that  if  not  thus  duly  attested  it  shall  be  absolutely 
void  as  to  the  chattels  comprised  therein  (to).  The 
witness  must  give  his  name,  address,  and  description 
in  the  attestation  clause  (n). 

Bills  of  sale  governed  by  the  Act  of  1 8  8  2  are  required  The  form  of 
also  to  be  in  a  certain  form,  and  any  substantial  depar- :l   '    °  sa  e' 
ture  thei-efrom  renders  them  void.      The  rule  to  be  col- 
lected from  all  the  cases  is,  that  substantial  departure 
from  the  form   will   vitiate  the  instrument,  and    this 
even  though  it  may  be  practically  impossible,  from  the 
nature  of  the  transaction,  to  make  the  instrument  in 
the  prescribed  form  (0).      Thus  the  form  provides  for 
the  repayment  of  the  money  with  interest  at          per 
cent,  per  annum,  and  it  has  been  held  that  to  provide  Myers  v. 
for   payment  of  a  lump  sum   by   way   of  interest  or  hll'"'L 
bonus  is  invalid,  for  the  actual   rate  of  interest  must 
be  stated  (p).      It  has  also  been  held  that  a  bill  of  sale 

(j)  41  &  42  Vict.  c.  31,  s.  io. 

(jfe)  Davis  v.  Goodman,  L.  R.  5  C.  P.  Div.  128  ;  49  L.  J.  C.  P.  344. 

(I)   45  &  46  Vict.  c.  43,  s.  10. 

(w)  Sect.  8. 

(n)  Parsons  v.  Brand,  25  Q  V>.  1).  no;  59  L.  J.  Q.  B.  189;  62 
L.  T.  479  ;  Blankenstem  \.  Robertson,  24  Q.  B.  D.  54}  ;  59  L.  J.  Q  B. 
315  ;  62  L.  T.  732  ;  Bird  v.  Davey,  60  L.  J.  Q.  B.  8;  63  L.  T.  741  ; 
39  W.  R.  40  ;  Simmons  v.  Woodward  (1892),  A.  C.  100;  61  L.  J.  Ch. 
252;  66  L.  T.  534. 

(o)  Ex  -parte  Parsons,  re  Townsend,  16  Q.  B.  D.  552  ;  55  L.  J.  Q. 
B.  137;  34  W.  R.  329;  53  L.  T.  897. 

(p)  Myers  v.  Elliott,  16  Q.  B.  I).  526;  55  L.  J.  Q  B.  233  ;  54  L.  T. 
552  ;  34  W.  R.  338  ;  Blankenstein  v.  Robertson,  24  Q.  B.  D.  513  ;  59 
L.  .I.Q.  B.  3.5;  62  L.  T.  732. 
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which  is  in  its  terms  so  complicated  as  to  substantially 

differ  from  the  form   is  void  (q).      The  form  gives  no 

covenants  for  title,  and  therefore  in  a  case  where  the 

/;.  parte  grantor  was  expressed  to  convey  and  assign  "as  bene- 

Stanford,  re     gcjai  owner,"  it  was  held  this  invalidated  the  instrument, 
Barber.  '  m  ' 

as  these  words  would  under  the  Conveyancing  Act, 
I  88  I  (?•),  imply  covenants  for  title  (s).  So,  again,  a  bill 
of  sale  providing  for  payment  of  the  money  secured 
"  on  demand,"  has  been  held  void  (t)  ;  as  also  has  a  bill 
of  sale  which  omitted  to  give  the  grantee's  address  (w)  ; 
Saunders  v.  and  in  a  recent  case  it  was  held  that  a  bill  of  sale 
given  by  two  or  more  persons  who  were  not  joint- 
owners  of  the  chattels  comprised  in  the  schedule  to 
the  bill  of  sale — each  being  owner  of  a  portion  only 
of  the  chattels,  and  the  portion  belonging  to  each  not 
being  distinguished  in  the  schedule — was  void  as  not 
being  made  in  accordance  with  the  prescribed  form  (v). 
Instances  might  indeed  be  multiplied  in  which  a  very 
slight  departure  from  the  prescribed  form  has  been 
held  fatal  (x).  On  the  other  hand,  provisions  which 
are  properly  for  the  maintenance  of  the  security  are 
allowable,  and  do  not  vitiate  the  instrument,  e.g.  pro- 
visions relating  to  the  replacing  of  chattels  by  the 
grantor,   and   to   the   disposal   by  the   grantee   of  the 


(7)  Melville  v.  Stringer,  13  Q.  B.  D.  392  ;  53  L.  J.  Q.  B.  482;  32 
W.  R.  890 ;  50  L.  T.  774. 

(r)  44  &  45  Vict.  c.  41,  8.  7. 

(.?)  Ex  parte  Stanford,  re  Barber,  17  Q.  B.  D.  259;  55  L.  J.  Q.  B. 
341  ;  34  W.  R.  507  ;  54  L.  T.  894. 

(t)  Hetherington  v.  Oroome,  13  12.  B.  D.  789;  53  L.  J.  Q.  B.  577; 
33  \V.  II.  103.  But  a  bill  of  sale  containing  an  agreement  to  pay  "  on 
or  before  "  a  fixed  date  in  good  :  De  Braam  v.  Ford  (1900),  4  Cb.  142  ; 
69  L.  J.  Ch.  82  ;  81  L.  T.  568. 

(«)  Altree  v.  Altree  (1898),  2  Q.  B.  267  ;  67  L.  J.  Q.  B.  882  ;  7S 
L.  T.  794- 

(r)  Saunders  v.  White  (1902),  1  K.  B.  472  ;  71  L.  J.  K.  B.  318  ;  86 
L.  T.  173. 

(x)  See  Fin-in  ,■  \.  Cobb,  17  Q.  B  I).  459;  55  L.  J.  Q.  B.  487  ;  55  L. 
T.  359;  Bianehi  v.  Offord,  17  (l  B.  I).  484;  55  L.  J.  Q.  B.  486; 
Calvert  \.  Thomas,  19  Q.  B.  D.  204;  56  L.  J.  Q.  B.  470;  57  L.  T. 
441  ;  35  W.  R.  616  ;  Watson  v.  Strickland,  19  Q.  B.  D.  391  ;  56  L.  J. 
Q.  B.  594  ;  35  W.  R.  769  ;  Real  and  Personal  Advance  Co.  v.  Clears, 

57  L.  J.  <2-  B.  164  ;  58  L.  T.  610  ;  Thomas  v.  Kelly,  13  App.  Cas.  506  ; 

58  L.  J.  Cj.  B- 66;  60  L.  T.  114. 
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purchase -money  (//),  or  empowering  the  grantee  to  sell 
privately  or  by  auction  (z).  Where  a  bill  of  sale  is 
void  as  not  being  in  accordance  with  the  prescribed  Davies  v. 
form,  it  is  void  not  merely  as  regards  the  right  to 
the  chattels  comprised  therein,  but  in  toto,  so  that  no 
action  can  be  brought  on  a  covenant  contained  therein 
for  payment  of  principal  and  interest  («).  If  the 
document  is  a  security  not  merely  on  personal  chattels,  Cochrane  v. 
but  also  on  other  property  which  is  not  personal 
chattels  within  the  meaning  of  the  Act  (b),  e.g.  tenant- 
right  and  goodwill,  this  will  vitiate  the  instrument 
as  a  bill  of  sale  (c),  but  still  it  is  only  void  in  so  far 
as  it  deals  with  the  personal  chattels,  and  the  residue 
of  the  security  is  good  (d). 

The  Bills  of  Sale  Act,  1882,  also  provides  (e)  that  Other  points 
the  amount  for  which  a  bill  of  sale  is  given  must  not  1882. 
be  less  than  ^30,  and  that  it  must  have   a   schedule 
annexed  to  it,  which  schedule  must  be  specific  and  not  Specific  de- 
general  in  its  character,  so  that  a  description   in  the*'"1 '" 
schedule  of  "450  oil   paintings  in  gilt  frames"  was 
held  insufficient  (/),  as  also  was  the   description   "  2  I 
milch  cows  "  (g).      It  is  also  provided  by  this  Act  (It) 
that  a  bill  of  sale  shall   not,   except   as  against   the 
grantor,  pass  future  acquired  property,  with  two  excep- 
tions, viz.,  (1)  growing  crops  which  are  actually  grow- 

(y)  Consolidated  Credit  and  Mortgage  Co.  v.  Gosney,  16  Q.  B.  D.  24 ; 
55  L.  J.  Q.  B.  61  ;  34  W.  R.  106. 

(:)   Bourne  v.  Wall,  64  L.  T.  530  ;  39  W.  R.  510. 

(a)  Davies  v.  Rees  17  Q.  B.  D.  408  ;  55  L.  J.  Q.  B.  363;  34  W.  R. 
573  ;  54  L.  T.  Si 3.  As  to  the  position  when  the  bill  of  sale  is  bad  for 
other  reasons,  see  Heseltine  v.  Simvnwns  (1892),  2  Q.  B.  547  ;  post,  p. 
121. 

(b)  As  to  which  see  41  &  42  Vict.  c.  31,  ss.  4,  7. 

(c)  Cochrane  v.  Entwistlc,  25  Q.  B.  D.  116;  59  L.  J.  Q.  B.  418  ;  62 
L.  T.  852. 

(d)  Ex  parte  Byrne,  re  Burdett,  20  Q.  B.  D.  310;  57  L.  J.  Q  B. 
263  ;  58  L.  T.  70S. 

(c)  45  k  46  Vict.  c.  43,  8.  4. 

(/)  Witt  v.  Banner,  20  Q.  15.  1).  114;  57  L.  J.  Q.  B.  141  ;  vs  •• 
T.  34- 

(g)  Carpenter  v.  Iken,  23  Q.  B.  D.  566;  61  L.  T.  S60.  See,  how- 
ever, and  compare  Davidson  v.  Carlton  Hank  (1893).  l  *-i-  ^-  ^2  >  ||J 
L.  J.  Q.  B.  in  ;  67  L.  T.  641. 

(h)  45  &  46  Vict.  c.  43.  ss.  5,  6. 
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ing  at  the  time,  and  (2)  fixtures,  plant,  &c,  to  be 
brought  on  to  the  premises  in  substitution  for  others 
specifically  described  in  the  schedule  (i).  But  although 
the  Act  does,  therefore,  to  a  certain  extent,  contem- 
Future  plate  assignments  of  future  acquired  property,  it  has 

property.  been  held  that  as  the  form  of  bill  of  sale  prescribed  by 
the  Act  contains  nothing  with  regard  to  it,  to  insert 
a  clause  in  the  body  of  the  document  dealing  with 
future  acquired  property  will  be  a  departure  from  the 
form,  and  will  therefore  vitiate  the  instrument  (j). 
The  proper  course,  if  it  is  desired  to  affect  any  future 
acquired  property,  is  to  deal  with  it  in  the  inventory 
or  schedule,  and  not  in  the  body  of  the  instrumeut. 
seizure.  It  is  also  provided  (k)  that  seizure  shall  only  be  made 

on  any  of  five  certain  events  specified  in  the  Act,  and 
that  the  grantee  on  seizing  shall  not  at  once  remove, 
but  must  wait  five  days  (I) ;  and  that  within  that 
period  the  grantor  may  apply  to  a  judge  at  chambers, 
who,  if  satisfied  that  the  cause  of  seizure  no  longer 
exists,  may  restrain  the  grantee  from  removing  or 
selling,  or  may  make  such  other  order  as  seems 
just  (m).  The  Act  does  not  give  any  special  power 
of  sale  to  the  grantee  of  a  bill  of  sale,  but  it  has  been 
held  that  after  due  seizure  he  has  naturally  a  power  of 
sale  existing  in  him,  on  reasonable  notice,  in  the  same 
way  that  a  pledgee  of  goods  has  (n). 

jideration        In  order  to  make   a  bill   of  sale   effectual,  it   must 
tration,  Ar°  of  truly    set    forth    the    consideration    for    which    it    is 

bills  of  sale. 

(i)  The  horses  of  a  cab  proprietor  used  by  him  for  the  purpose  of 
his  business  are  not  "plant1'  within  the  meaning  of  the  above  pro- 
vision :  London  and  Eastern  Counties  Loan  and  Discount  Co.  v.  Creasy 
(1897),  1  <,>.  B.  768  ;  66  L.  J.  Q.  13.  503 ;  76  L.  T.  612. 

(j)  Thomas  v.  Kelly,  13  App.  Cas.  506 ;  58  L.  J.  (,>.  B.  66  ;  60  L.T. 
114, 

!/•)  45  &  46  Vict.  c.  43,  b.  7. 

(/)  See  hereon,  ante,  p.  82,  and  Tomlinson  v.  Consolidated  Credit 
Corporatinii,  2.\  Q.   II.   I).   135,  there  quoted. 

{in)  See  Ex  parte  Widens  (1898),  1  Q.  B.  543  ;  67  L.  J.  Q.  B.  397  ; 
Ex  partt  Ellis  '1898),  2  Q.  B.  79 ;  67  L.  J.  Q.  B.  734;  78  L.  T.  733. 

(n)  Ex  parte  Official  Receiver,  rt  Morritt,  18  Q.  B.  1).  222  ;  56  L.  J. 
Q.  1',  139;  33  W.  K.  277;  56  L.  T.  42. 
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given  (o),  and  an  affidavit  of  the  time  of  the  bill 
of  sale  having  been  given,  of  its  due  execution  and 
attestation,  of  the  residence  and  description  (p)  of  the 
person  giving  it,  and  of  the  attesting  witness,  must  be 
made ;  and  the  bill  of  sale,  together  with  any  defeas- 
ance or  condition  affecting  the  same  (q),  must  be  regis- 
tered, and  the  affidavit  filed,  in  the  Central  Office  of 
the  High  Court  of  Justice  within  seven  clear  days 
after  giving  it  (unless  the  seven  days  expire  on  a 
Sunday  or  other  day  on  which  the  office  is  closed, 
when  registration  is  good  if  made  on  the  next  fol- 
lowing day  on  which  the  office  is  open),  or  if  the  in- 
strument is  executed  abroad,  then  within  seven  clear 
days  after  the  time  at  which  it  would  in  the  ordinary 
course  of  post  arrive  in  England  if  posted  immediately 
after  the  execution  thereof,  and  the  registration  must 
be  renewed  every  five  years  (r).  If  these  requirements  Heseltiru  v. 
are  not  observed  the  bill  of  sale  is  absolutely  void  in  ' 
respect  of  the  personal  chattels  comprised  therein,  but 
an  action  may  still  be  brought  on  a  covenant  con- 
tained in  the  instrument  to  pay  the  money  (s).  A 
transfer  or  assignment  of  a  bill  of  sale  does  not  require 
to  be  registered  (t). 

To  prevent  evasion  of  the  Act  by  the  execution  of  Former 
fresh    bills   of   sale   within    seven    days    from   time  to  registration, 
time,  it  is  provided  that  any  such  subsequent  bill  of 
sale  executed   within    seven   days  of   an   unregistered 

(o)  Ex  parte  Firth,  re  Cowbum,  19  Ch.  D.  419;  51  L.  J.  Ch.  473. 
See  also  Ex  parte  Aelson,  re  Ilockaday,  35  \V.  K.  264  ;  55  L.  T. 
819;  Cochrane  v.  Moore,  25  Q.  B.  D.  57;  59  L.  J.  Q.  B.  377;  65 
L.  T.  153  ;  Darin,,-  v.  Bland  (1S97),  1  Q.  B.  125  ;  66  L.  J.  Q.  B.  157  ; 
75  L.  T.  537  ;  lie  Dairies,  ex,  parte  Equitable  Investment  Co.,  77  L.  T. 

567. 

I/O  Strict  accuracy  must  be  observed  here:  Cooper  v.  Davis,  52 
W.  K.  329  ;  Marks  v.  I  h  nick,  80  L.  T.  60. 

(7)  See  Edwards  v.  Marcus  (1S94),  I  Q.  B.  587;  6^  L.  J.  Q.  B. 
363;  70  T,  T.  1 82. 

()•)  41  &  42  Vict.  c.  31,  b.  10  ;  45  &  46  Vict.  c.  43,  a.  8. 

(s)  HestUine  v.  Simmons  (1892),  2  Q.  B.  547 ;  62  L.  J.  Q.  B.  5 ;  67 
L.  T.  611  ;  Fenton  v.  Blyth,  25  Q.  B.  D.  417;  59  L.  J.  Q.  B.  589  ;  63 
L.  T.  453.  As  to  the  effect  of  the  bill  of  sale  not  being  in  tin'  statutory 
form,  see  Davits  v.  Jiees,  17  Q.  B.  D.  408  ;  ante,  p.  119. 

(0  41  &  42  Vict.  c.  31,  s.  10. 
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Omission  to 
register.  &c. 


Satisfaction 


Order  and 
disposition 
chiu.se  of 
Bankruptcy 
Act,  1883. 


Bailments. 


I  definition  of 
a  bailment. 


bill  of  sale  for  the  same  debt,  or  any  part  thereof,  is  to 
be  void  unless  it  is  proved  that  it  was  given  bond  fide 
for  the  purpose  of  correcting  some  material  error  in 
the  prior  bill  of  sale,  and  not  for  the  purpose  of  evad- 
ing the  Act  (u).  Omissions  to  register  and  re-register 
within  the  proper  time,  or  omissions  or  mis-statements 
of  name,  residence,  or  occupation  of  any  person,  may 
be  rectified  by  any  judge  of  the  High  Court,  on  his 
being  satisfied  that  the  omission  or  mis-statement  was 
accidental,  or  due  to  inadvertence,  on  such  terms  or 
conditions  (if  any)  as  he  may  think  fit  (v).  Upon 
evidence  of  the  discharge  of  the  debt  for  which  any 
bill  of  sale  has  been  given,  a  memorandum  of  satis- 
faction may  be  ordered  to  be  written  upon  any  copy 
of  a  bill  of  sale  (x). 

It  was  enacted  by  the  Act  of  1878  that  chattels 
comprised  in  a  bill  of  sale  duly  registered  under  that 
Act  should  not  be  deemed  to  be  in  the  order  or  dis- 
position of  the  grantor  of  a  bill  of  sale  in  the  event 
of  his  bankruptcy  (y) ;  but  as  to  bills  of  sale  exe- 
cuted by  a  person  on  or  after  1st  November  1882, 
as  regards  goods  used  by  him  in  his  trade  or  business, 
this  is  no  longer  so,  as  the  provision  in  the  Act  of 
1878  is  repealed  by  the  Act  of  1882(2).  It  has, 
however,  been  decided  that  this  repeal  does  not  apply 
to  bills  of  sale  governed  by  the  Act  of  1878  (a). 

Goods  are  frequently  delivered  to  some  person  who 
is  not  their  absolute  owner,  and  a  bailment  thus  con- 
stituted. A  bailment  has  been  defined  as  "  a  delivery 
of  a  thing  in  trust  for  some  special  object  or  purpose, 
and  upon  an  undertaking  express  or  implied  to  con- 
form to  the  object  or  purpose  of  the  trust "  (b). 
Different  classifications  of  bailments  have  been  given, 

(u)  41  &  42  Vict.  c.  31,  s.  9.  (v)  Sect.  14. 

(x)  Sect.  15.  (y)   Sect.  20. 

(2)  45  &  46  Vict.  c.  43,  8.  15  ;  Re  Ginger,  ex  parte  London  and.  Uni- 
versal Bank  (1897),  2  Q.  B.  461  ;  66  L.  J.  Q.  B.  777  ;  76  L.  T.  80S. 

(a)  Swift  v.  /'unite//,  24  CI).  D.  210  ;  31  W.  R.  543. 

(b)  Broom's  Coins.  915. 
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but  perhaps  the  best  is  found  in  the  judgment  of  Lord  Division  of 
Holt  in  the  leading  case  of  ( 'oggs  v.  Bernard  (c),  where  Lord  Hoi*  in 

they  are  divided  as  follows: —  Coggsv. 

J  Bernard. 

1 .  Deposit iun — where  goods  are  delivered  to  be  kept 

by  the  depositee  without  reward  for  a  bailor ; 

2.  Commodatnm — where  goods  are  lent  to  some 
person  to  be  used  by  him  gratis ; 

3.  Locatio  rei — where  goods  are  lent  out  to  a  person 
for  hire  ; 

4.  Vadium — where  goods  are  pawned  or  pledged  ; 

5.  Locatio  operis  faciendi — where  something  is  to 
be  done  to  goods,  or  they  are  to  be  carried  for  reward  ; 
and 

6.  Man  (let  inn — where  goods  are  to  be  carried  gratis. 

Of  the  above,  let  us  first  deal  with  those  bailments  Dfpodtwn and 

mundatum. 

called  respectively  deposit  tun  and  mandatum,  they  being 
exactly  similar  to  each  other  in  respect  that  each  com- 
prises the  doing  of  some  act  by  the  bailee  voluntarily  and 
without  reward.  In  any  contract  or  bailment  of  a  merely 
voluntary  nature,  a  person  cannot  be  compelled  to  do 
the  act  required,  for  a  simple  contract  requires  a  valu- 
able consideration  (d) ;  and  therefore  it  is  said  that  a 
voluntary  bailee  is  not  liable  for  nonfeasance,  so  that 
though,  from  his  not  doing  what  he  has  contracted  to 
do,  damage  may  have  arisen  to  the  other  party,  yet 
he  is  not  liable  (e).  But  if  a  bailee  enters  upon  the 
bailment,  as  by  accepting  a  deposit  of  goods,  there  is 
said  to  be  sufficient  consideration,  by  reason  of  the 
intrusting  him  with  the  goods,  to  create  a  duty  in  him 
to  perform  the  matter  properly,  and  if  he  does  not  do 
so,  he  is  liable  if  he  is  guilty  of  such  default  as  to 
amount  to  gross  negligence  ;  and  the  before-mentioned 
case  of  Coggs  v.  Bernard  is  a  direct  decision  to  this 
effect.  The  facts  in  that  case  were,  that  the  defendant  1 
had  promised  the  plaintiff  to  take  up  several  hogsheads 
of  brandy  then  in  a  certain  cellar,  and  lay  them  down 

(c)  1  S.  L.  0.  173  ;  Lord  Raymond,  909. 

(d)  Ante,  p.  41.  (e)  Elscc  v.  Gateioood,  5  T.  R.  14;. 
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again  in  a  certain  other  cellar  safely  and  securely  ; 
and  by  the  default  of  the  defendant  one  of  the  casks 
was  staved  and  a  quantity  of  the  brandy  spilt.  It 
was  decided  that  the  plaintiff  was  entitled  to  recover 
notwithstanding  the  defendant  was  not  to  be  paid,  but 
that  a  voluntary  bailee  was  only  liable  for  gross  negli- 
gence. This,  then,  is  the  general  principle  of  law 
governing  the  liability  of  voluntary  bailees,  but  it  has 
been  in  some  slight  degree  altered,  it  being  now  de- 
cided that  if  a  voluntary  bailee  is  in  such  a  situation 
as  to  imply  skill  in  what  he  undertakes  to  do,  an 
omission  to  use  that  skill  is  imputable  to  him  as  gross 
Wil$onv.  negligence  (/).  Thus  in  the  case  of  Wilson  v.  Brett 
(cited  below),  it  was  held  that  a  person  who  rode  a 
horse  for  the  purpose  of  exhibiting  and  offering  it 
for  sale,  though  he  was  to  receive  no  reward  for  doing 
so,  was  yet  bound  to  use  such  skill  as  he  possessed, 
and  that  he  being  proved  to  be  conversant  with  and 
skilled  in  horses,  was  equally  liable  with  a  borrower 
for  any  injury  done  to  the  horse  on  account  of  his 
omission  to  use  such  skill. 

In  the  above  cases  of  mandatum  and  depositum,  the 
reason  of  the  bailee  being  only  liable  for  his  gross 
neglect  is  the  fact  of  the  bailment  being  practically' 
altogether  for  the  bailor's  benefit.  But  in  the  case  of 
Commodatum.  the  bailment  called  commodatum,  as  the  whole  benefit  is 
received  by  the  bailee,  the  liability  is  different,  for  here 
the  bailee  is  strictly  bound  to  use  the  utmost  care,  and 
will  be  liable  for  even  slight  neglect ;  so  that  if  a  person 
lends  a  horse  to  another,  who  lets  his  servant  ride 
it,  and  it  is  injured  without  his  fault,  or  the  fault 
of  his  servant,  that  will  nevertheless  be  quite  sufficient 
slight  neglect  on  his  part  to  render  him  liable,  for  the 
horse  was  lent  to  him,  and  he  Lad  no  right  to  let  his 
servant  ride  it  ((/). 

Locaiiorei.  In  tho   bailment  locatio  rei,  or  hiring  of  goods,  th<^ 

(/)  Wilson  v.  Brett,  II  M.  &  W.  113.  (;/)  1  S.  L.  C.  197.. 
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bailee  is  bound  to  use  ordinary  diligence,  and  is  liable 
for  ordinary  neglect,  for  here  the  bailment  operates  for 
the  benefit  of  both  parties  ;  for  that  of  the  bailee  in  that 
he  has  the  use  of  the  goods,  and  for  that  of  the  bailor  in 
that  he  has  the  amount  agreed  to  be  paid  for  the  hire. 

So  also  the  bailment  vadium,  otherwise  known  as  Vadium,  or 
pignori  acceptum,  or  pawn,  is  for  the  benefit  of  both  acceptum. 
parties,  the  pawner  getting  a  loan  of  money,  and  the 
pawnee  getting  the  use  of  the  chattel,  or  interest,  or 
both,  and  so  the  liability  of  the  pawnee  is  only  to  use 
ordinary  diligence.      To  constitute  a  valid  pledge  there 
must  be  either   an   actual  or  constructive  delivery  of 
the  article  to  the  pawnee,  and  the  bailee  here  looks 
not  only   to   the  property    but  to   the    person    of  the 
bailor  :   and  if  the  subject  of  the  bailment  is   lost  and 
the  bailee  has  used  a  proper  amount  of  diligence,  and 
the  loss  has  occurred  without  any  fault  on  his  part, 
he  may  sue  the  bailor  for  the  amount  of  the  debt  (h). 
It  is  not  sufficient  to  exonerate  a  bailee  from  responsi- 
bility for  the  loss  of  the  subject  of  the  bailment  to  shew 
that  it  was  stolen,  but  he  must  also  shew  that  he  used 
due   care    to   protect    it  (i).      As  to  the    right  of  the  Whether  tin- 
bailee  in  this  kind  of  bailment,  it  was  stated  by  Lord  use  the  chattel 
Holt,  in  his  judgment  in  Coggs  v.  Bernard  (j),  that  if  it  r:iwne''- 
will  do  the  article  no  harm,  he  may  use  it  (as,  for  in- 
stance, the  wearing  of  a  jewel  pawned),  but  such  user 
will  be  at  the  peril  of  the  bailee,  and  if  the  article 
will  be  the  worse  for  using,  then  it  must  not  be  used. 
The  law,  however,  now  seems  to  be  that  the  pawnee  is 
never  justified  in  so  using  the  article  pawned,  except  it 
be  of  such  a  nature  that  the  bailee  is  at  some  expense 
to  maintain  it  (as,  for  instance,  a  horse,  which  naturally 
requires  to  be  fed),  for  in  such  a  case  as  this  the  bailee 
may  use  it  in  a  reasonable  way,  to  recompense  him  for 
his  expenditure  (k). 

(h)  1  S.  L.  C.  198. 

((')    Chittv  on  Contracts,  394,  395. 

(j)  I  S.  L.  C.  173. 

(k)  Chitty  on  Contracts,  395. 


I  26 


OF    CONTRACTS    AS    TO    GOODS, 


Distinctions 
between  a 
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and  a  mort- 
gage of 
personal 
property. 


Pawnbrokers. 


Pawnbrokers' 
let,  1872. 


A  pawn  or  pledge  requires  to  be  carefully  dis- 
tinguished from  a  lien,  and  from  a  mortgage  of  per- 
sonal estate  (/).  A  lien,  generally  speaking,  gives  but 
a  right  to  retain  property,  and  no  active  right  in 
respect  of  it  (ra)  ;  a  mortgage  passes  the  actual  pro- 
perty in  the  goods  to  the  mortgagee  ;  but  a  pawn  or 
pledge  simply  gives  a  special  or  qualified  property, 
and  a  limited  right  of  possession.  The  proper  remedy 
of  a  pawnee  to  recover  his  money  is,  on  reasonable 
notice,  to  sell  the  subject  of  the  pledge,  or  to  sue,  or 
if  necessary  he  may  adopt  both  remedies  (n)  ;  and  if 
he  sells  the  subject  of  the  pledge,  and  it  does  not 
produce  sufficient  to  satisfy  the  debt,  he  may  sue  for 
the  deficiency  (0). 

A  certain,  practically,  very  important  kind  of  pawnees 
or  pledges  are  pawnbrokers,  and  at  common  law 
they  stood  on  the  same  footing  as  other  bailees  of 
that  class,  and  were  liable,  therefore,  as  before  stated. 
But  it  is  evident  that  the  system  of  pawning  is  open 
to  many  abuses,  both  from  the  necessities  persons  may 
be  under  to  induce  them  to  pledge,  the  desire  of 
others  to  part  with  things  to  which  they  have  no  right 
beyond  that  of  possession,  and  the  opportunities  that 
pawnbrokers  may  have  of  advantaging  themselves  to 
the  injury  of  the  pawners,  and  accordingly  the  legis- 
lature has  specially  dealt  with  the  subject.  The 
present  statute  governing  the  matter  is  the  Pawn- 
brokers' Act,  1872  ( p),  which,  however,  only  deals  with 
loans  up  to  the  sum  of  £10,  and  as  to  loans  beyond 
that  amount  the  ordinary  law  of  pawn  applies  (q). 
By  this  statute  every  pledge  must  be  redeemed  within 

[I)  See  1  S.  L.  C.  198.  (m)  See  ante,  p.  105. 

(n)  1  S.  L.  ('.  198,  199.  A  pledgee  of  a  chattel  cannot  foreclose 
(Carter  v.  Wake,  4CI1.D.605;  Fraserv.  Byas,  13  Reps.  452).  Astoa 
pledge  of  title-deeds,  which  constitutes  an  equitable  mortgage,  and 
ax  to  the  remedies  of  an  equitable  mortgagee,  see  Indermaur's  Manual 
..f  Equity,  182,  198. 

(o)  Jones  v.  Marshall,  24  Q.  B.  D.  269  ;  59  L.  J.  Q  B.  123  ;  61  L. 
T.  721. 

(P)  35  &  36  Vict.  c.  93. 

(7)  On  the  old  law,  see  Prnnell  v.  Attenborough,  4  Q.  B.  868. 
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twelve   months   from  the  clay  of  pawning,  with  seven 
additional    days    of   grace  (r),    and    if    not    redeemed 
within  that  time,  and  the  amount  for  which  the  article 
is  pledged  does  not  exceed  105.,  it  becomes  the  pawn- 
broker's absolute  property  (s) ;  but  if  for  above    10s., 
then  it  is  still  redeemable  until   actual  sale  (7).      Any 
such   sale  is  only  to   be   by  public  auction,  at  which 
the  pawnbroker  may,  if  he  think  fit,  bid  and  purchase, 
and   any  surplus  after  the  costs  of  the  sale,  and  the 
amount  of  the  pledge,  is  to  be  accounted  for  (u).     As  to  Pawnbroker  is 
an  injury  to  the  subject  of  the  pledge  by  fire,  formerly  Stble  for  loss5 
the  pawnbroker  was  not  liable   unless  it  was  proved  by  fire- 
that  the  fire  occurred  through   his  default  or  neglect, 
but  now   he   is   absolutely   so   liable,  and,  to   protect 
himself,  is  empowered  to  insure  to  the  extent  of  the 
value  of  the  goods  (x).     Formerly,  also,  as  to  goods  Pledge  of 
which  had  been  stolen,  neither  the  pawnbroker,  nor  a  s 
purchaser  from  him,  had  a  right  to  retain  the  goods  as 
against  the  true  owner;  but  now,  upon  conviction  of 
the  thief,  the  Court  has  a  discretion  to  allow  the  pawn- 
broker to  retain  the  goods  as  a  security  for  the  money 
advanced,  or  to  order  them  to  be  returned  to  the  true 
owner  (y).      If  by  the  default  or  neglect  of  the  pawn- 
broker the  pledge  suffers  any  injury  or  depreciation, 
the  owner  may  recover  summarily  a  reasonable  satis- 
faction for  the  same  (2).      It  is  also  provided  («),  that  liiscHt  to 
the  holder  for  the  time  being  of  a  pawn-ticket  shall  production  of 
l)e  presumed  to  be  the  person  entitled  to  redeem   the  ruvvntlcket- 
pledge,  and  that  the  pawnbroker  shall  accordingly,  on 
payment  of  the  loan  and  profit,  deliver  the  pledge  to 
the  person  producing  the  pawn-ticket,  and  he  is  there- 
by indemnified   for  so  doing.      It  has,  however,  been 

(»•)  35  &  36  Vict.  c.  93,  s.  16. 

(s)   Sect.  17.  (0  Sect.  18. 

(u)  Sect.  19.  A  person  purchasing  a  chattel  which  has  been  fraudu- 
lently pledged  (including  the  pawnbroker  himself)  does  not  gain  any 
property  against  the  true  owner  of  the  pledge  (Burrowx  v.  Barnes, 
S2  L.  T.  751)  except  in  so  far  as  the  law  of  market  overt  affects  the 
matter  (see  post,  p.  344). 

(»)  35  &  36  Vict.  c.  93,  s.  27.  (1/)  Sect.  30. 

(c)  Sect.  2$.  (a)  Sect.  25. 
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decided  that  this  enactment  only  applies  as  between 
the  pawnbroker  and  the  pawner,  or  the  owner  who 
has  authorized  the  pledge,  and  that  it  does  not  affect 
the  common  law  rights  of  the  owner  of  property  which 
is  pledged  against  his  will  (b). 

There  remains  but  to  consider  that  kind  of  bailment 
classified  by  Lord  Holt  as  locatio  operis  faciendi,  and 
as  to  this  it  is  of  two  kinds :  either  a  delivery  to  one 
exercising  a  public  employment,  e.g.  a  carrier  or  an  inn- 
keeper, or  a  delivery  to  a  private  person,  e.g.  a  factor  or 
in  the-  case  of   wharfinger.      As  to  this  latter  kind,  they  are  only  liable 
Bou8?andtliose  to  do  the  best  they  can,  orpin  other  words,  are  bound 
exercising  i     t     uge  orcjinary  diligence,  so  that  such  a  bailee 

a  public  *  J  ° 

employment,  would  not  be  liable  for  a  robbery  of  goods  happening 
without  his  fault,  but  in  such  a  case  it  would  have  to  be 
very  clearly  shewn  that  no  care  on  his  part  could  have 
prevented  the  robbery.  On  the  other  hand,  as  to  the 
.former  kind,  such  a  bailee,  at  common  law,  stands  in  the 
position  of  an  insurer,  liable  for  all  losses  except  those 
occurring  by  the  act  of  God  (c)  or  the  King's  enemies, 
and  the  reason  on  which  this  rule  was  founded  has  been 
stated  with  regard  to  carriers  as  follows :  "  This  is  a 
politic  establishment  contrived  by  the  policy  of  the 
law  for  the  safety  of  all  persons  the  necessity  of  whose 
affairs  oblige  them  to  trust  these  sort  of  persons,  that 
they  may  be  safe  in  their  ways  of  dealing ;  for  else 
these  carriers  might  have  an  opportunity  of  undoing 
all  persons  that  had  any  dealing  with  them  by  com- 
bining with  thieves,  &c,  and  yet  doing  it  in   such   a 

(b)  Singer  Manufacturing  Co.  v.  Clark,  5  Ex.  D.  37  ;  49  L.  J.  Ex. 
224;  28W.  It.  170. 

(r)  Ah  to  what  will  amount  to  an  "act  of  God,"  see  Nur/ent  v. 
Smith,  1  0.  P.  I).  413  ;  45  L.  J.  C.  P.  697.  In  that  case  the  defend- 
ant, a  common  carrier,  received  from  the  plaintiff  a  mare  to  be  carried 
by  sea.  In  the  course  of  the  voyage,  the  weather  being  rough  and  the 
mare  being  frightened,  she  struggled  violently,  and  received  injuries 
from  which  she  died.  It  was  held,  by  the  Court  of  Appeal,  that  no 
facts  being  proved  but  these,  the  defendant  was  not  liable,  that  this  was 
in  effect  an  "  act  of  God  ";  and  that  it  was  not  necessary  to  prove  that 
it  was  absolutely  impossible  for  the  carrier  to  prevent  the  injury,  but 
that  it  was  enough  to  prove  that  by  no  reasonable  precaution  under 
the  circumstances  could  it  have  been  prevented. 


Reason  of 
common  law 
liability  of 
carriers. 
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clandestine  manner  as  would  not  be  possible  to  be 
discovered  "  (d).  But  the  above,  though  formerly  the 
correct  rule  at  common  law,  is  not  altogether  so  now, 
and  it  will  be  best  to  consider,  firstly,  the  law  of  carriers, 
and  then  pass  on  to  the  law  of  innkeepers. 

A  common  carrier  has  been  defined  as  one  who  un-  Definition 
dertakes  to  transport  from  place  to  place  for  hire  the  cancer"1*™ 
goods  of  such  persons  as  choose  to  employ  him  (V),  and 
the  rule  is  that  to  constitute  a  person  a  common  car- 
rier he  must  hold  himself  out,  expressly  or  by  course 
of  conduct,  as  ready  to  engage  in  the  transportation  of 
goods  for  hire  as  a  business,  not  merely  as  a  casual 
occupation  pro  hoc  vice,  and  that  a  person  who  merely 
undertakes  chance  jobs  is  not  a  common  carrier ;  also 
that  he  must  be  a  person  plying  from  one  fixed  ter- 
minus to  another  (f).  It  has,  however,  been  held  that 
a  barge-owner  who  lets  out  a  barge  to  different  persons 
for  different  voyages  is  a  common  carrier,  and  liable 
as  such,  although  he  does  not  ply  between  any  fixed 
termini,  and  the  customer  in  each  particular  case  fixes 
the  point  of  arrival  and  departure  (g).  Railway  com- 
panies, as  to  goods  which  they  ordinarily  carry,  are 
common  carriers. 

The  liability  of  a  carrier  at  common  law  was  for  Liability  of 
every  loss,  unless  it  arose  by  the  act  of  God  or  the  commoiAiw. 
King's  enemies,  and  the  reason  of  this  extraordinary 
liability  was  as  has  been  stated  by  Lord  Holt  in  his 
remarks  on  the  subject  already  set  out  (h).  It  may 
also  be  added  that  a  carrier  is  not  liable  for  an  injury 
happening  to  goods  through  bad  packing,  or  some 
inherent  defect  or  vice  in  themselves,  even  though 
such   defect  or  vice  was  quite  unknown  both   to  the 

(d)  Per  Lord  Holt,  in  Ins  judgment  in  Coggs  v.  Bernard,  I  S.  L  C. 

(e)  Palmer  v.  Grand  Junction  Ry.  Co.,  4  M.  &  W.  247. 

(/)  Chitty  on  Contracts,  408  ;  Brind  v.  Dale,  2  M.  &  Rob.  80. 
(g)  Liver  Alkali  Co.  v.  Johnson,  L.  R.  9  Ex.  338  ;  43  L.  J.  Ex.  216  ; 
31  L.  T.  95. 

(A)  Ante,  p.  128. 
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The  Carriers' 
Act,  1830. 


sender  and  the  carrier  (i).  It  has,  however,  always 
been  in  the  power  of  carriers  to  make  special  contracts 
with  their  customers  limiting  their  liability,  and  this 
they  often  did  by  putting  notices  up  in  their  ware- 
houses, when,  if  it  could  be  proved  that  such  a  notice 
was  brought  to  the  knowledge  of  any  particular 
customer,  it  was  held  to  constitute  a  special  contract 
with  him  ;  but  if  it  could  not  be  proved  to  have  been 
brought  to  his  knowledge  it  was  utterly  ineffectual. 
No  such  notice,  however,  exonerated  the  carrier  from 
liability  for  gross  negligence  (j). 

It  was  evident  that  this  state  of  things  could  not 
continue,  for  it  was  constantly  a  difficult  thing  to  de- 
termine whether  in  each  particular  case  notice  had 
been  brought  to  the  customer's  knowledge.  Accord- 
ingly the  Carriers'  Act,  1830  (k),  was  passed,  which 
provides  (/)  that  no  carrier  by  land  shall  be  liable  for 
any  loss  of,  or  injury  to,  any  valuable  articles  of  the 
nature  there  specified, — such  as  gold,  silver,  watches, 
clocks,  bills,  notes,  title-deeds,  stamps,  engravings, 
silks,  &c, — contained  in  any  parcel,  which  shall  have 
been  delivered,  either  to  be  carried  for  hire  or  to  accom- 
pany the  person  of  any  passenger,  where  the  value  of 
such  article  shall  exceed  ,£10,  unless,  at  the  time  of 
the  delivery  of  such  article  to  be  carried,  its  value  and 
nature  shall  have  been  declared,  and  an  increased  rate 
of  charge  paid,  or  agreed  to  be  paid,  which  increased 

creased  charge      i  -i  -j  »j    j   •.     •      1 .     -r  i  j.-/?     i 

to  be  exhibited  charge  may  be  received,  provided  it  is  legibly  notified 

by  earner.        jn  a  conspicuous  part  of  the  office  or  warehouse,  and 

such  notification  is  to  bind  without  proof  of  its  having 

come  to  any  customer's  knowledge  (m).      Carriers  who 

(i)  Lister  v.  Lanes,  and  Yorks.  Ibj.  (1902),  I  K.  B.  878;  72  L.  J. 
K.  !'..  385  ;  88  L.  T.  561. 

(j)    Wyld  v.  Pickford,  8  M.  &  W.  443. 

(k)  1 1  Geo.  4  k  1  Win,  4,  c.  68.  This  Act  only  applies  to  carriers 
by  land.     As  to  carriers  by  sea,  see  post,  pp.  206,  207. 

(I)    Sect.  1. 

(m)  1 1  Geo.  4  &  1  Win.  4,  c.  68.  This  Act  not  only  protects  the 
carrier  in  respect  of  the  loss  of  the  articles  themselves,  but  also  from 
any  damages  consequential  to  such  loss  :  Milien  v.  Brasch,  10  Q.  B.  D. 
142;  52  L.  J.  Q.   B.   127  ;  31  W.   R.  190;  47  L   T.  685.     It  applies 


Notice  of  in 
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omit  to  affix  such   notification  are  excluded   from   the 

benefit  of  the  Act  so  far  as  any  right  to  extra  charge 

is  concerned,  but  it  seems  that  in  any  event  they  are 

entitled   to  a  declaration  of  the   nature  and  value  of 

the   goods  («■).      The  statute  also  provides  (o)  that  no  No  public 

public    notice    or  declaration    shall   have  any   binding  liability 

effect,  but  nothing  in  the  Act  is  to  be  construed  to ullowcd- 

annul,  or  in  anywise  affect,  any  special  contract  between 

the  carrier  and  the  customer  (p)  ;   and  nothing  in  the 

Act  is  to  extend  to  protect  any  carrier  from  any  loss 

arising  from   the  felonious  acts  of  any  person   in   his 

employ,  or    to    protect    any    employee    from    any   loss 

arising  from  his  own  personal  misconduct  or  neglect  (q). 

Although  a  customer  may  declare  a  package  to  be  of  Declaration  of 

some  particular  value,  in  the  event  of  its  loss  the  carrier 

is  not  bonnd  by  that  value,  but  may  demand  proof  of 

the  actual  value,  which  is  all   he  is  liable  for  (?•),  and, 

as  already  stated,  even  although  the  carrier  has  omitted 

to  put  up  any  notification  as  to  extra  charge,  it  appears 

he  is  entitled  to  a  declaration  of  the  value  and  nature 

of  the  goods  (s). 

As  regards  goods  not  of  the  kind  mentioned  in  the  Where  this 

,  ,  r  •  Act  does  not 

Act,  or  when  the  value  is  not  above  ;6iO,  then,  in  the  apply  carrier's 
absence  of  any  special  contract,  and  subject  to  the  Act  lability 
next    mentioned,  the    carrier's    common    law   liability remain»- 
remains  by  the  express  provision  of  the  statute,  not- 
withstanding any  public  notice  (t). 

Railway   and    canal    companies    frequently    evaded  Evasion  of  tins 

' Act  by  railway 


quit  ■  as  much  to  personal  luggage  taken  with  a  passenger  as  to  lug-  comP'l,lles- 
gage  sent  unaccompanied  by  a  passenger  (Dyke  v.  South- Eastern  and 
Chatham,    liy.,    ill   L.  T.  Newspaper   252;    Law    Students'   Journal, 
Aug.  1901,  p.  185). 

(n)  11  Geo.  4  &  i  Wm.  4,  c.  68,  s.  3  ;  see  cases  cited  in  note  (.<), 
infra. 

(o)  Sect.  4.  (p)  Sect.  6. 

(</)  Sect.  8.  As  to  "felonious  acts,"  see  Gogarty  v.  Great  S.  if-  H  . 
Ry.  Co.,  9  Irish  Reports  (C.  L.)  233  ;  and  Shaw  v.  Q.  W.  liy.  (1894), 
19  B.  381  ;  70  L.  T.  218 ;  42  W.  R.  285. 

(r)   11  Geo.  4  &  1  Win.  4.  o.  68,  s.  9. 

(s)  Hart  v.  Baxendale,  0  Ex.  769;  Pinciani  v.  /..  dfc  S.  II".  Ry.  18 
C.  15.  226. 

(t)   1 1  Geo.  4  &  i  Wm.  4,  c.  68,  s.  4. 
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the   provisions  of  this  Act  by  putting  notices  on  the 
receipts  given  to  persons  delivering  goods  to  be  carried, 
and    these   were    held    to    constitute    special   contracts 
The  Railway     between  the  parties.      The  Railway  and  Canal  Traffic 
Traffic  Act,       Act,    I  854   (u),  therefore  provides  (r),  that  no  such 
l8s4-  notice    given    by   any   such  company   shall    have    any 

effect,  but  that  the  company  shall  be  liable  for  all  loss 
or  injury  to  goods  which  are  being  carried  by  them, 
occ.isioued  by  the  neglect  or  default  of  the  company 
or  its  servants.  It  is,  however,  also  provided  that 
nothing  therein  contained  is  to  prevent  such  companies 
from  making  such  conditions  with  respect  to  the  for- 
warding and  delivering  of  any  goods  as  shall  be 
adjudged  by  the  Court  or  judge,  before  whom  any 
question  relating  thereto  shall  be  tried,  to  be  just  and 
reasonable,  and  no  special  contract  as  to  the  forward- 
ing and  delivering  of  any  goods  shall  be  binding  upon 
any  one  unless  signed  by  him  or  the  person  delivering 
Difficulties  the  goods  to  be  carried.  Very  great  difficulty  has 
thUAct"  "g  arisen  on  the  construction  of  this  provision,  as  to 
whether  the  statute  only  requires  that  there  should  be 
some  special  contract,  and  requires  nothing  as  to  the 
conditions  to  be  contained  in  it,  and  also  whether,  in 
addition  to  a  special  contract  in  writing  signed,  reason- 
able conditions  may  bind  which  are  not  made  part  of 
a  contract,  but  only  given  notice  of — or,  to  put  the 
matter  more  directly  in  the  shape  of  two  questions  : 
(1)  When  a  condition  is  reasonable,  does  it  require 
also  to  be  reduced  into  writing  and  signed?  and  (2) 
When  there  is  a  special  contract,  can  the  question 
of  its  reasonableness  be  gone  into  ?  However,  the 
weight  of  authority  is  certainly  to  answer  both  ques- 
tions in  the  affirmative,  and  to  treat  the  words 
"  special  contract "  and  "  conditions,"  used  in  the  Act, 
as  synonymous  terms  (x),  so  that  there  must  always, 

(u)   17  &  18  Vict.  c.  31.  (v)  Sect.  7. 

(x)  Simmons  v.  Great  Western  Ry.  Co.,  18  C.  B.  805;  McManus  v. 
Lancashire  Ry.  Co.,  2  H.  &.  N.  693  ;  North  Stafford  Ry.  Co.  v.  Peek, 
V..  B.  &  E.  9S6,  and  on  appeal  to  the  House  of  Lords,  32  L.  J.  Q.  B. 
241,  in  which  the  judges  were  divided  in  their  opinion. 
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to    comply    with    the   Act,   be    a    special    contract    in 
writing  signed,  and    reasonable    conditions    contained 
therein  {y).      The  burden  of  proving  that  a  condition  Hu,,],,,  ,.f 
inserted  in  a  special  contract  is  a  reasonable  condition  Pro™'S 

1  condition 

is  on  the  company  setting  it  up  (z) ;  and  it  has  been  reasonable. 
decided   that  an  ordinary  contract  exempting  a  com- 
pany from  liability  for  injuries  to  goods  does  not  pro- 
tect them  from  acts  of  wilful   misconduct  on  the  part 
of  their   servants,  and  that,   even  if   it  professed  to, 
such  a  condition  would  be  unreasonable  and  bad  (a). 
It  has,  however,  been  held  that  the  Act  does  not  apply  Zwnz  v. 
to    contracts    made    by   railway  companies   exempting  #'J'Vv/'" 
themselves  from   liability  by  loss  or  detention  beyond 
the   limits   of    their   own    lines  (b) ;    and    it    has    also 
been    held    that    it   does    not    include    theft    by   the       u-(~^a>£~« 
company's  servants    without,    negligence,  and  therefore 
that  by  any  contract,  or  notice  brought  home  to  the 
consignor,  a  company^can  exempt  itself  from  liability 
for   such    loss  (c).      The    same   Act  (d)   also    exempts  Limit  of 
such  companies  from  liability  for  loss  beyond — (1)  for  horses?catti.\ 
horses  the  sum  of  £50,  (2)  neat  cattle  £15,  and  (3)  :in<l  sheep, 
sheep  and  pigs  £2  per  head,  unless  a  higher  value  is 
declared,  and  an  increased  rate  paid  or  agreed  to  be 
paid,  to  be  notified  as  under  the  Carriers'  Act  ;   and  if 
this  is  not  done,  the  liability  of  a  company  is  limited  to 
the  amount  specified  in  the  Act  without  there  being  any 
written  contract,  or  any  special  declaration  of  value  (e). 

(y)  As  to  what  is  a  reasonable  condition,  see  Corrigan  v.  Great 
Northern  it;  Manchester  Sheffield  tfe  Lincolnshire  Ry.  Co*.,  6  L.  R. 
Ir.  90  ;  Ashenden  v.  L.  B.  <£■  -S".  C.  Ry.  Co.,  5  Ex.  D.  190;  28  W.  R. 
511  ;  42  L.  T.  586;  MPNatty  v.  Lanes,  and  Yorks.  lit/.,  8  L.  R.  Ir.  81  ; 
Manchester  &•  Sheffield  Ry.  Co.  v.  Broun,  X  Ap)).  Cas.  703;  53  L.  J. 
Q.  B.  124 ;  50  L.  T.  281  ;  Dickson  v.  G.  N.  Ry.  Co.,  iS  Q.  B.  D.  176  ; 
56  L.  J.  Q.  B.  in  ;  55  L.  T.  868.  See  also  hereon,  1  S.  L.  C.  223,  224. 
:)   Ruddy  v.  Midland  tin  at   Western  Ry.  Co.,  8  L.  R.  Ir.  224. 

(a)  Ronan  v.  Midland  Ry.  Co.,  14  L.  R.  Ir.  157. 

<M  Zunz  v.  South-Eastern  Ry.  Co.,  L.  R.  4  Q.  B.  539;  Doolan  \. 
Midland  Ry.  Co.,  10  Irish  Reps.  (C.  L.)  47.  See  further  as  to  the 
effect  of  a  special  contract,  Tatttrsall  v.  National  Steamship  Co., 
Limited,  12  Q.  B.  1).  297  ;  53  L.  J.  Q.  B.  332  ;  32  W.  R.  566  ;  50 
L.  T.  299 

(c)  Shaw  v.  Great  Western  h'y.  Co.  (1S94),  1  Q.  B.  373;  70L.  T.  218. 

(d)  17  &  iS  Vict.  c.  31,  s.  7. 

(el  /////  v.  London  <i-  North-  Western  Ry.  Co.,  42  L.  T.  51  ;. 
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Liability  when  The  Railway  Regulation  Act,  1868  (/),  also  provides 
oontractto  that  wnere  a  company  by  through  booking  contracts 
by  sea.  t0  carry  partly  by  rail,  or  canal,  and   sea,  a  condition 

exempting  such  company  from  liability  from  any  loss 
bv  danger  of  seas  and  navigation,  published  in  a  con- 
spicuous manner  in  the  office  where  the  booking  is 
effected,  and  printed  in  a  legible  manner  on  the 
receipt  nofeT shall  be  perfectly  valid  (//).  It  is  also 
provided  (/<)  that  where  any  railway  company,  under 
a  contract  for  carrying  persons,  animals,  or  goods  by 
sea,  procures  the  same  to  be  carried  in  a  vessel  not 
belonging  to  the  railway  company,  their  liability  is 
to  be  the  same  as  though  the  vessel  had  belonged  to 
the  company. 

The  carrier's  duty  is  to  carry  all  goods  delivered  to 
him  of  the  kind  that  he  usually  carries,  provided  that 
he  has  room  in  his  carriage,  and  the  person  delivering 
them  is  ready  to  pay  his  proper  charge,  such  carrying 
to  be  by  his  ordinary  route  and  with  reasonable  dili- 
gence (/).  "With  regard  to  a  carrier's  charges  for 
carrying,  though  he  is  entitled  to  be  paid  beforehand, 
yet  he  is  not  entitled  to  be  paid  before  he  has  re- 
ceived the  goods  for  carriage,  so  that  in  an  action 
against  him  for  not  carrying,  it  is  sufficient  to  allege 
readiness  and  willingness  to  pay  the  amount  of  the 
carriage,  without  proving  actual  tender  of  it  (j).  His 
liability  as  a  carrier  ceases  at  the  termination  of  the 
their  own  ami  earryincr  and  where  goods  delivered  to  a  railway  com- 

another  com-  J       °  ,°  .  .  , 

iiany's  line.  pany  to  be  carried  are  partly  carried  on  that  and 
partly  on  another  line,  the  original  company  will 
generally  be  liable  unless  they  restrict  their  liability 
by  a   condition   to  that  effect,  which   they  are  entitled 

(/)  31  .V  32  Vict.  <■.   119,  R.   14. 

17)  This  provision  does  not  operate  to  prevent  a  railway  company 

making  conditions  with  a  passenger  travelling  with  a  free  pass,  which 

exempt  the  Company  from   liability  for   t lie  loss  of  such  passenger's 

grace,  although   no  notice  has  been   posted   in  the  company's  office 

Tlu  Stella,  No.  j  (1900),  1*.  162  ;  69  L.  J.  P.  70  ;  82  L.  T.  390). 

(h)  34  &  35  Vict.  c.  78,  s.  12. 

./•inn  :;>>l   V.   Millliliid    Ry.    <'<i.,    50    L.    T.  4.0. 

( /)  Piclcford  v.  Grand  Juii<-ti,,,i  Ry,  Co.,  S  M.  it  W.  371. 
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to  do  (k).      As  a  general  rule,  the  person  to   sue   the  The  person  to 

carrier  is  the  consignee,  for  the  contract  is  really  with  generally  the 

him,   the    consignor    being    his    agent    to    retain    the  con81Knee- 

carrier ;    but  if    the  consignee  has   not  acquired   any 

property  in  the  goods,  then  the  consignor  is  the  person 

to  sue.      It  is  the  duty  of  any  person  delivering  goods  As  to  <lan- 

of  a  dangerous  nature  to   be   carried,   to  give  notice  geroua  &001 

of   their    dangerous    character  (/) ;    and   where    goods 

which    are    specially   dangerous    are   delivered    to    be 

warehoused  or  carried,  the  true   name  or  description 

of  such   goods,  with   the   word  "  specially   dangerous," 

must   be   marked   on   them,   and   a   notice  thereof    in 

writing  given  to  the  warehouseman  or  carrier,  or  the 

person  so  delivering  them   is  subject  to  imprisonment 

or  fine  (w). 


Railway  companies  are   bound   to  carry  passengers' As  to  railway 
personal  luggage  to  a  certain  weight, free  of  extra  charge,  Jlerso"^*" 
and  if  duly  labelled  and  put  in  the  luggage  van  in  the  Iu?sase- 
ordinary  way,  their  liability  as  to  it  is  that  of  common 
carriers  ;  and  it  seems  that  a  railway  company  accepting 
a  passenger's  personal  luggage  to  be  conveyed  in  the 
carriage  with  him,  stands  in  the  same  position,  subject 
only  to  this  modification,  that  in   respect  of  the  pas- 
senger's interference  with  their  exclusive  control  of  his 
luggage,  the   company  are   not  liable   for  any  loss  or 
injury  occurring  during  its  transit,  to  which  the  act  or 
default  of  the  passenger  has  been  contributory  (n).  As  to  What  is 
what  will  be  comprehended  under  the  term  passengers'  personaT" 
personal  luggage,  it  may  be  stated  to  mean  not  only  lusga=e  • 
wearing  apparel,  but  all  things  which  under  the  par- 
ticular   circumstances    of    the    case,   for    convenience, 
a    passenger    would    ordinarily    carry    with    him   (o). 

(k)  Zunz  v.  South- Eastern  Ry.  Co.,  L.  R.  4  Q.  B.  539. 

(I)    Farrani  v.  Barnes,  31  L.  J.  (C.  P.)  137. 

(m)  29  &  30  Vict.  c.  69,  s.  3. 

(»)  Great  WesternJRy.  Co.  v.  Hunch,  13  App.  Ca*.  31  :  57  L.J.  Q.  B. 
361  ;  58  L.  T.  128. 

(o)  See  on  this  point,  Phelps  v.  London  a-  Great  Western  Ry.  Co., 
34  L.  J.  (C.  P.)  259;  Macrow  v.  Great  Western  Ry.  Co.,  L.  K.  6  Q.  B. 
ci2 ;   40  L.  J.  Q.  B.  300;   Hudston  v.  Midland  Ry.  Co.,  L.  R.  4  <.,».  B. 
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fir.  w.  By.  Co.  liable  (p), 

v    Hunch. 


Wi  ■■/  v.  "Where    luggage   is    left    in    the   custody  of    a    porter 

'•''  under  such  circumstances  as  to  make  the  porter  the 
agent  of  the  passenger,  the  company  are  not  liable  at 
all  for  its  loss ;  thus  where  a  passenger,  having  missed 
his  train,  left  his  luggage  on  the  platform  in  charge 
of  a  porter,  saying  he  would  travel  by  the  next  train, 
and  went  to  a  hotel  during  the  interval,  and  the  lug- 
gage was  lost,  it  was  held  that  the  company  were  not 
But  if  a  passenger,  having  arrived  at  a 
station  a  reasonable  time  before  the  advertised  hour 
for  the  departure  of  the  train,  merely  goes  to  another 
part  of  the  station  for  a  purpose  necessary  or  proper 
for  travelling,  leaving  his  personal  luggage  with  a 
porter,  the  company  are  liable  if  it  is  lost  (q).  As  to 
things  carried  by  a  passenger  which  are  not  properly 
personal  luggage,  the  carrier's  liability  is  simply 
that  of  a  voluntary  bailee.  If  articles  are  deposited  in 
the  cloak-room  of  a  railway  company,  then  the  com- 
pany's position  is  that  of  an  ordinary  bailee,  subject  to 
the  terms  of  any  notices  they  may  have  issued  which 
may  be  held  to  constitute  a  contract  and  limit  the 
liability  which  would  otherwise  exist  (r).  Where,  how- 
ever, goods  are  delivered  addressed  to  a  consignee  at  a 
certain  station  "  to  be  called  for,"  the  liability  of  the 
company  as  common  carriers  continues  for  a  reason- 
able time  after  the  goods  arrive  at  the  station,  but 
after  this  their  liability  as  common  carriers  ceases, 
and  they  are  merely  liable  as  bailees  for  hire,  that  is, 
some  negligence  on  their  part  must  be  shewn  ;  and  this 


Goods  de- 
posited in  a 
cloak-room. 


0    W.  R;i. 


366;  38  L.  J.  <}.  B.  213.     A  bicycle  is  not  included  (Britten  v.  Great 
Northern  Ry.  (1899),  1  Q.  B.  243  ;  68  L.  J.  Q.  B.  75;  79  L.  T.  640). 

//)  Welch  v.  London  .i-  North-Westem  Ry.  Co.,  34  W.  R.  166;  see 
also  Hodkinson  v,  London  &  North- Western  Ry.  Co.,  14  Q.  B.  D.  228; 
33  W.  R.  622. 

171  Richards  v.  London,  Brighton,  <(•  South  Coast  Ry.  Co.,  7  C.  B. 
839  ;  TaUey  v.  Great  Western  Ry.  Co.,  L.  R.  6  C.  P.  44  ;  40  L.  J.  C.  P. 
,  (  Great  Western  />''/.  Co.  v.  Bunch,  13  App.  Cas.  31  ;  57  L.  J.  Q.  B. 
361;  58  L.T.  128;  34  W.  R.  574. 

(r)  Chapman  v.  Great  Western  Ry.  Co.,  5  Q.  B.  D.  278;  49  L.  J.  Q. 
B.  420  ;  28  W.  R.  566  ;  Jfarri.i  v.  Great  Western  Ry.  Co.,  1  Q.  B.  D. 
515;  43  I..  J.  Q.  B.  729.  As  to  when  a  notice  on  a  receipt  or  ticket 
binds,  *ee  ante,  pp.  40,  41. 
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principle  applies  generally  to  all  goods  delivered  to  b* 
carried,  whether  ordinary  goods  in  respect  of  the 
carriage  of  which  payment  is  made,  or  passengers' 
personal  luggage,  for  the  company  are  bound  to  keep 
them  at  their  own  risk  as  common  carriers  for  a  reason- 
able time  (s).  Directly  the  goods  are  delivered  to  the  When  the 
owner  or  his  agent,  however,  all   liability  ou  the   part  liability  for 

of   the   company  ceases,  and   a   porter  of  the   railway  Rf8?®ngera 

r      J  1  1    luggage  ceases. 

company  may  be  such  an  agent.  Thus,  where  a  pas-  Hodkinson  v. 
senger  on  arriving  at  her  destination  had  her  luggage 
taken  from  the  van  by  a  porter,  and  said  she  would 
walk  to  her  house  and  then  send  for  her  luggage, 
and  the  porter  said  he  would  put  it  aside  and  take 
care  of  it  until  then,  and  the  luggage  was  lost,  it  was 
held  that  the  company  were  not  responsible  (t).  But 
if  an  entrustment  to  a  porter  is  made  for  the  ordinary 
purposes  of  transit,  and  not  to  be  taken  charge  of  an 
unreasonable  time  before  the  journey  has  commenced, 
or  while  the  journey  is  suspended,  or  when  it  has 
actually  ended,  then  the  company  are  liable  (u). 

By  what  are  known  as  the  "  equality  clauses  "  in  the  Duty  of 
Railway  Clauses   Consolidation   Act,   1845  (v),  and  in  panics to " 
various  special  Acts   relating  to  particular  companies,  e1uallty- 
railway  companies  are  bound  to  charge   equally  to  all 
persons  in  respect  of  the  carriage  of  goods  ;   and  by  the 
Railway  and  Canal  Traffic  Act,  1854  (a?),  the  Court  of 
Common  Pleas,  or  any  judge  of  that  Court,  was  em- 
powered to  restrain,  by  injunction,  any  railway  or  canal 
company  from  giving  undue  or  unreasonable  preference 
to  any  particular  persons  or  description  of  traffic.    By  the 
Railway  and  Canal  Traffic  Act,  1888  (?/),  a  new  Court 
of    record    called  "  The  Railway  and   Canal  Commis-  The  Railway 

and  Canal 

(s)  Chapman  v.  Great  Western  Ry.  Co.,  5  Q.  B.  D.  278  ;  49  L.  .1 .  Q.  B.  '  !ommi8aion- 
420;  28  W.  R.  566  ;  Patscheider  v.  Great  Western  Ry.  Co.,  3  Ex.  D. 

»53- 

(t)  Hodkinson  v.  /..  ,t-  .V.  Iir.  Ry.  Co.,  14  Q.  B.  D.  22S  ;  5^  W.  IJ. 
662. 

(m)  Q.  W.  Ry.  Co.  v.  Bunch,  1  5  A.pp.  ('as.  31  ;  57  L.  J.  Q.  B.  361  ; 
58  L.  T.  128. 

(v)  8  &  9  Vict.  c.  20,  s.  90. 

(as)  17  &  18  Vict.  c.  31,  .-.  230.  (y)  51  &  52  Vict.  c.  25 
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sion  "  was  established,  consisting  of  two  ordinary  com- 
missioners and  one  ex  officio  commissioner  (being  a 
judge  of  a  Superior  Court  in  the  United  Kingdom),  and 
all  matters  of  this  kind,  and  various  other  matters  men- 
tioned in  the  Act,  are  now  to  be  adjudicated  upon  by 
this  Court  (z).  If  a  railway  or  canal  company  demands 
and  receives  payment  in  excess,  in  disregard  of  the 
"  equality  clauses,"  such  excess  can  also  be  recovered 
back  in  an  ordinary  action  for  money  had  and  re- 
ceived (a).  It  is  the  duty  of  a  railway  company  to  afford 
all  reasonable  facilities  for  the  receiving,  forwarding,  and 
delivery  of  traffic  upon  its  railway  (b),  and  if  this  is  not 
done,  application  may  be  made  to  the  Railway  and  Canal 
Commission  for  an  order  to  compel  it;  and  generally 
as  regards  the  power  of  this  Court  it  may  also  give 
damages  in  addition  to,  or  substitution  for  other  relief, 
if  proceedings  are  commenced  within  one  year  from  the 
discovery  of  the  matter  complained  of. 

With  regard  to  the  subject  of  the  liability  of  carriers 
of  passengers  for  injuries  done  to  them,  although  it 
cannot  be  considered  under  the  heading  of  the  present 
chapter,  yet  it  may  be  here  convenient  to  remind  the 
student  that  it  is  very  different  from  that  of  common 
carriers  of  goods,  who,  as  we  have  seen,  are,  at  common 
law,  insurers.  The  contract  of  a  carrier  of  passengers 
is  only  to  carry  safely  and  securely  as  far  as  reason- 
able care  and  forethought  on  his  part  can  go,  and  if 
an  accident  which  he  could  not  possibly  have  pre- 
vented  takes  place,  he  is   under   no  liability.      There 

i   &  52  Vict.  c.  25,  ss.  8-13. 

,n  Sutton  v.  Qreat  Western  Ry.  Co.,  L.  R.  4  H.  L.  Cases,  226;  38  L. 
.1.  Ex.  177.  As  to  what  constitutes  an  undue  preference,  see  Denaby 
Main  Colliery  Co.  v.  .If.  S.  <(■  L.  A'//-  Co.,  11  App.  Cas.  97;  55  L.  J. 
',».  I'..  1.S1  ;  t)  I,.  T.  1  :  in  which  case  it  was  held  by  the  House  of 
Lords  that  the  provision  of  8&9  Vict.  c.  20,  s.  90,  requiring  equality 
of  rates,  applies  only  to  goods  passing  between  the  same  points  of 
departure  and  arrival,  and  passing  over  no  other  part  of  the  line,  so 
that  although  the  railway  c>>mpany  had  carried  coals  from  a  group  of 
collieries  situated  at  different  points  along  their  line,  and  charged  all 
th>-  collieries  on"  uniform  set  of  rates  in  respect  of  such  carriage,  yet 
they  had  not  infringed  the  provision. 

(b)  17  ft  18  Vict.  c.  31.  p.  2. 
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must  be  some  negligence  on  his  part  shewn,  and  there 
must  be  no  contributory  negligence  on  the  part  of 
the  passenger;  a  prim d facie  case  of  neglect  on  the 
carrier's  part  will,  however,  be  always  made  out  by 
shewing  that  the  vehicle  was  under  his  absolute  con- 
trol. This  subject  is  considered  hereafter  under  the 
division  "  Torts  "  (c). 

An   innkeeper  may  be  defined  as  one  who  keeps   a  Definition  of 
house   where   travellers   are    supplied   with   everything 
that  they  have  occasion  for  while  on  their  way  (d).     He  His  duty, 
stands  to  a  certain  extent  in  a  public  capacity,  and  it 
is  his  duty  to  receive  all  guests  who  come  to  him,  with 
their  goods,  provided  the  inn  is   not  full  (e)  and  they 
are  not  drunk  or  disorderly,  or  suffering  from  any  in- 
fectious  complaint,  and   they  tender  to  him   a  proper 
and  fair  amount  for  his  charge.      It'  an  innkeeper  fail 
in  this  his  duty,  he  is  liable  to  be  indicted,  or  to  have 
an  action  for  damages  brought  against  him  (/).      By  His  liability 
the  common  law  the  liability  of   an  innkeeper  is  very  faw.omm°" 
extensive,  being  for  all  losses  except  those  arising  by 
the  act  of  God,  the  King's  enemies,  or  the  fault  of  the 
guest,   for  very   much   the   same   reason   as   has   been 
before  stated  with  regard   to   carriers  (g).      It   is   not  Who  is  a 
necessary,  to  make  a  man  a  guest  within  the  meaning  an  inn. 
of  the  common  or  statute  law  as  to  innkeepers'  liability, 
that   he   should   have  come   to  the   inn  for   more  than 
temporary   refreshment  (h).      The   length   of  time   for 
which  a  person  resides  at  an  inn  does  not  necessarily 
atfect  his  position  as  a  guest  or  traveller,  provided   he 

(c)  Post,  Part  II.  ch.  vi. 

(d)  Thompson  v.  Lacy,  2  15.  &  A.  283.  A  restaurant-keeper  is  nor 
an  innkeeper,  but  yet  he  may  be  liable  to  a  customer  on  the  ordinary 
principles  applying  to  bailments  (Ultzen  v.  Nichols  (1804),  1  Q.  B.  93  ; 
63  L.  J.  Q.  B.  289  ;  70  L.  T.  140).  If,  however,  the  establishment  is 
an  inn  or  hotel,  then  the  proprietor  is  liable  as  an  innkeeper  to  a  person 
although  he  is  merely  dining,  and  not  actually  staying  there  (Orchard 
\ .  Bush  (1898),  2  Q.  B.  284  ;  67  L.  J.  Q   15.  650  ;  "78  L.  T.  557). 

For  the  modern  view  of  when  an  inn  is  deemed  "  full,"  see  Brown 
v    Brcmdt(ig02),  1  K.  B.  696  ;  71  L.  J.  K.  B.  367  ;  So  L.  T.  625. 
(/)  Fell  v.  Knight,  10  L.  J.  (Ex.)  277.  (g)  See  ante,  p.  128 

(h)  Bennett  v,  Mellor,  5  T.  R.  273;  Orchard  v.  Bush  (1898  ,  2  Q.  B. 
284  ;  67  L.  J.  Q.  B.  650  ;  78  L.  T.  557. 
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stays  there  in  the  transitory  condition  of  a  traveller ; 
famoudv.  but  a  person  who  goes  to  an  inn  is  not  entitled  to 
stay  there  as  long  as  he  chooses,  against  the  will  of  the 
innkeeper,  who  has  a  right  to  terminate  the  relation 
of  host  and  guest  by  reasonable  notice.  If  the  guest 
forms  an  intention  of  staying  at  the  inn,  and  has  no 
intention  of  going  on  to  any  other  place,  he  then  ceases 
to  be  a  traveller ;  but  when  he  has  in  fact  ceased  to 
be  a  traveller  is  a  question  of  fact  depending  on  the 
circumstances  of  each  particular  case  (i).  If  a  person 
comes  to  an  inn  on  a  special  contract  to  board  and 
lodge  there,  the  law  does  not  consider  him  as  a  guest, 
but  as  a  boarder  (j). 

Caiye't  Case.  The  leading  case  on  the  liability  of  innkeepers  is 
Calyes  Case  (h),  in  which  it  was  laid  down  that  to 
charge  an  innkeeper  the  following  circumstances  are 
necessary  : — 

1 .  The  inn  ought  to  be  a  common  inn,  so  that  in 
the  case  of  lodging  at  some  private  person's  house, 
and  a  robbery  occurring  there,  the  landlord  would  not 
necessarily  be  liable. 

2.  The  party  ought  to  be  a  traveller  or  passenger. 

3.  The  goods  must  be  in  the  inn,  and  for  this 
reason  the  innkeeper  is  not  bound  to  answer  for  a 
horse  put  out  to  pasture. 

4.  There  must  be  default  on  the  part  of  the  inn- 
keeper or  his  servants;   and, 

5.  The  loss  must  be  to  movables,  and  therefore,  if 
a  guest  be  beaten  at  an  inn,  the  innkeeper  shall  not 
answer  for  it. 

The  inn-  The   liability   of  innkeepers  being,  as  above  stated, 

,86j.  80  extensive,  it  was   only   natural  that,  in    course   of 

time,  it    should    be   restricted   in   like   manner  as  has 

been  shewn  the  liability  of  carriers  was  restricted;  and 

Lfimond  v.  Richard  (1897),  1  Q.  B.  541  ;  66  L.  J.  Q.  B.  315  ;  76 
L.  T.  141. 
(j)  1  S.  L.  C.  128.  [k)  1  S.  L.  C.  1 19  ;  8  Coke,  32. 
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by  the  Innkeepers'  Act,  1863  (/),  it  is  provided  (m)  that 
no  innkeeper  shall  be  liable  to  make  good  any  loss  or 
injury  to  goods  or  property  brought  to  his  inn  (not 
being  a  horse  or  other  live  animal,  or  any  gear  ap- 
pertaining thereto,  or  any  carriage),  to  a  greater  amount 
than  £30,  except  (1)  where  the  goods  are  stolen,  lost, 
or  injured  through  the  wilful  act,  neglect,  or  default 
of  the  innkeeper  or  any  person  in  his  employ;  or  (2) 
where  the  goods  are  deposited  with  him  expressly  for 
safe  custody,  in  which  latter  case  he  may  demand  that 
the  goods  shall  be  placed  in  a  sealed  box  or  other  re- 
ceptacle. If  an  innkeeper  refuses  to  receive  goods  for 
safe  custody,  or  if  by  his  default  the  guest  is  unable 
to  so  deposit  them,  he  is  not  to  have  the  benefit  of 
the  Act  (n) ;  and  he  must  cause  at  least  one  printed 
copy  of  sect.  1  to  be  exhibited  in  a  conspicuous  part 
of  the  hall  or  entrance  to  the  inn,  and  he  will  only  be 
entitled  to  the  benefit  of  the  Act  whilst  it  is  so  ex- 
hibited (0).  The  copy  should  be  an  exact  one,  and 
if  there  is  any  material  omission  the  innkeeper  is  not 
protected  (p). 

We  may  gather  from  Calye's  Case  that  an  innkeeper  Injuries  to 
does  not  warrant  the  safety  of  his  guests,  but  never-  pj^ons. 
theless  he  is  liable  if  an  injury  happens  to  them 
through  his  neglect,  as  if  a  guest  falls  and  injures 
himself  through  a  defective  staircase,  carpet,  or  the 
like  ;  but  some  evidence  of  negligence  on  the  part  of 
the  innkeeper  must  here  be  given  (q). 

An  innkeeper  has  no  right  to  detain  his  guest's  Innkeeper  may 
person  till  his  bill  is  paid,  but  he  has  a  right  of  lien  ^pert^bS 
on  property  brought  by  the  guest  to  the  inn,  or  sent  to  not  his  rtlM"' 
him  there,  notwithstanding  even  that  the  property  does 
not  belong  to  the  guest,  and  the  innkeeper  is  aware  of 

{I)  26  &  27  Vict.  c.  41.  [m)  Sect.  1. 

(n)  Sect.  2.  (0)    Sect.  3. 

{p)  Spice  v.  Bacon,  2  Q.  B.  D.  463  ;  46  L.  J.  Q.  B.  713  ;  25  W.   It. 
840. 

(q)   Walker  v.  Midland  Ry.  Co.,  55  L.  T.  489  ;  51  J.  P.  116. 
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It  or  J  on  v. 
Sitter. 


G  ran  am. 


RobiiitY.Gray.  that  fact,  e.g.  if  a  commercial  traveller  brings  with  him, 
or  has  sent  to  him,  samples  of  goods,  the  innkeeper  has 
a  right  of  lien  thereon  (r).  And  where  a  husband  and 
wife  came  together  to  an  inn  (so  that  of  course  credit 
was  given  to  the  husband),  yet  the  innkeeper's  lien  was 
held  to  exist  on  property  brought  with  them,  although 
it  was  the  separate  property  of  the  wife  (s).  The  lien 
also  exists  over  property,  though  it   may  not  be  ordi- 

Broadwood  v.  nary  traveller's  luggage  (t) ;  but  there  is  no  lien  in 
respect  of  goods  the  property  of  a  third  person  sent  to 
the  guest  in  the  inn  for  a  temporary  purpose,  e.g.  a 
piano  or  other  article  on  hire  (u).  When  an  innkeeper 
is  entitled  to  a  lien  over  carriages  and  horses,  such  lien 
is  not  limited  to  the  charge  for  the  keep  of  the  horses 
and  the  care  of  the  carriages,  but  extends  to  the  whole 
charges  against  the  guest  (u).  An  innkeeper  who 
accepts  security  does  not  thereby  waive  his  common 
law  lien  on  the  goods  of  his  guest,  unless  the  nature 
of  the  security,  or  the  circumstances  under  which  it  is 
given,  are  inconsistent  with  the  retention  of  the  lien  (x). 
The  Innkeepers'  Act,  1878,  as  already  noticed  (y),  now 
gives  the  innkeeper  a  right  of  actively  enforcing  his 
lien.  As  before  observed  on  the  decision  in  Calye's 
Case,  a  lodging-house  or  boarding-house  keeper  is 
:eeper  not  liable  as  an  innkeeper.  He  is  liable  only  in  a  less 
degree,  his  duty  being  to  use  an  ordinary  amount  of 
care  with  regard  both  to  his  guest  and  his  guest's 
goods  (2) ;  and  to  render  such  a  person  liable  for 
the   wrongful   acts  of  a  servant,   he    must  have   been 


Liability  of 
lotiging-liouse 
•  >r  boarding- 


(O  Robins  v.  Gray  (1895),  2  Q.  B.  501  ;  65  L.  J.  Q.  B.  44 ;  73  L.  T. 

(«')  Gordon  v.  Silba;  25  Q.  B.  D.  ^91  ;  59  I*  J-  Q-  B.  507  ;  63  L.  T. 
283. 

(t)  Sncad  v.  Watkins,  1  C.  13.  (N.  S.)  267  ;  Threlfall  v.  Barwivk, 
...  K.  10Q.  B.  210  ;  44  L.  J.  Q.  B.  87. 

(«)  Broadwood  v.  Qranara,  io  Ex.  417. 

(v)  Mullinger  v.  Florence,  26  W.  R.  385  ;  38  L.  T.  167. 

(x)  A «'/».<  v.  M'Lachlan,  23  Ch.  D.  331  ;  52  L.  J.  Cli.  5S7  ;  31  W. 
R.  C14;  48  L.  T.  863. 

()/)  A  nti,  p.  105. 

(2)  Uunsey  v.  Richardson,  3  E.  &  B.  144  ;  Holder  v.  Soulby,  8  C.  B. 

(N.S.)254. 
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guilty  of  such  a  misfeasance  or  gross  misconduct 
as  an  ordinary  person  should  not  have  been  guilty 
of  (a). 

We  have  now  gone  through   the  different  kinds  of  Another 
bailments  according  to  Lord  Holt's  division  in  Coggs  v.  0f  bailmenL 
Bernard  (b),  on    which    it    is  apparent  that    another 
classification  (which   has   been   stated   in  various  text- 
books) may  be  given.      It   has  the   advantage  of  sim- 
plicity, and  is  as  follows  : — 

1.  Bailments  exclusively  for  the  benefit  of  the 
bailor.  (This  will  include  those  styled  deposition  and 
mandatum.) 

2.  Bailments  exclusively  for  the  benefit  of  the 
bailee.      (This  will  include  that  styled  commodatum .) 

3.  Bailments  partly  for  the  benefit  of  the  bailor 
and  partly  for  the  benefit  of  the  bailee.  (This  will 
include  those  styled  locatio  rei,  vadium  or  pignori 
acceptum,  and  locatio  operis  faciendi.) 


There  being  a  property  in  the  case  of  goods  bailed,  General 
both  in  the  bailor  and  bailee,  generally  speaking  either  haUorawi 
may  maintain   an   action    in    respect  of    the  same  (c).  bailee- 
As  between  a    bailor    and    bailee   under   an   ordinary 
contract  of  bailment,  if  the   bailor  sues   the  bailee  for 
delivery   of   the    goods    or    their    value,  the    bailee    is 
estopped   from    disputing   the   title  of   the   bailor  (d). 
But  notwithstanding  this,   the   bailee   cannot   have   a  Jut  tertii. 
better  title  to  the  goods  than  his  bailor,  and  therefore 
he  can  successfully   resist  the  claim   of  the  bailor  to 
have  them   delivered   up  to  him,  by  shewing  that   in 
refusing  to  give  them  up  he  is  acting  at  the  request 
and  by  the  authority  of  a  person  who  has  a  better  title 

(a)  Clench  v.  D'  Arcnberg,  I  C.  &  E.  42. 

(b)  See  ante,  p.  123. 

(c)  See  also,  post,  Part  II.  eh.  iii. 

(d)  Rogers  v.  Lambert  (1S91),    I   Q.   B.  318;    60  L.  J.  Q.   B.    187; 
64  L.  T.  <o6;  39  W.  R.  114.' 
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than  the  bailor ;  or  by  shewing  that  such  a  person  has 
actually  taken  the  goods  from  him  contrary  to  his 
wish.  But  a  bailee  can  never  set  up  the  title  of 
another  if  he  accepted  the  goods  with  knowledge  of 
the  adverse  claim  (r). 

(e)  See  Goodeve's  Personal  Property,  25. 
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CHAPTER  V. 

OF    MERCANTILE    CONTRACTS,    AND    IIEHEIN    OF    BILLS    OF 
EXCHANGE,    PROMISSORY   NOTES,    AND    CHEQUES. 

Although    for    convenience    the   title  given   to  this  Matters 
chapter  is  "  Mercantile  Contracts,"  &c,  it  must  not  be  thischapter 

understood   that  the  matters  treated  of  in  it  are  ex-  llot  exclusively 

mercantile. 

elusively  mercantile,  but  only  more  generally  so  ;  for 
instance,  both  agencies  and  partnerships  may  occur 
in  matters  not  strictly  mercantile. 

It  must  be  manifest  that  in  many  matters  of  ordi- 
nary business,  people  may  be  unable  to  do  personally 
all  acts  coming  within  the  scope  of  their  transactions, 
and  for  this  reason  they  employ  other  persons  to  act 
for  them,   who  are  called   agents  for   them   the  prin- Who  are 
cipals,  and  acts  done  by  the  agents  are  considered  to  agents- 
be  done  by  the  principals  by  force  of  the  maxim  Qui  Qui  facit  per 
facit  per  alium  facit  per  se.      Generally,  what  a  person 'per  se. 
can  do  himself  he  may  do  by  an  agent,  and,  ordinarily 
speaking,  an  agent  may  be  authorized  by  mere  word 
of  mouth  ;   but  to  execute  a  deed   an   agent  must  be 
authorized  by  deed,  and  the  agent  who  is  allowed  under 
the  1st  and  3rd  sections  of  the  Statute  of  Frauds  (a) 
must  be  authorized  by  writing.      The  relation  of  prin- 
cipal and  agent  requires  the  concensus  of  both  parties  ; 
there  must  be  an  express  or  implied  assent  to,  or  a 
subsequent  ratification  of,  that  relation  (b).      No  person 
can  authorize  another  to   do  for  him  what  he  cannot 

(a)  29  Car.  2,  c.  3  ;  ante,  pp.  50,  51.  All  instruments  comprised  in 
these  sections  have  now,  under  S  &  9  Vict.  c.  106,  s.  3,  to  be  by  deed, 
and  therefore  such  an  agent  must  now  be  appointed  by  deed. 

(b)  Marl,  trick  v.  Iltird inghnm,  15  Ch.  D.  349  ;  29  W.  R.  361  ;  43  L. 
T.  647. 

K 
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do  himself,  for  naturally  he  cannot  pass  to  another  a 

power  which   he  never  possessed  ;  but  though  this  is 

rersonsuot      so,  persons    who  cannot  do   acts  for   themselves   are, 

nw'/vramaj   generallv  speaking,    competent  to  act  as  agents,   e.g. 

nevertheless       «=  J       r  o»  r  _    <=> 

uct  as  agents,    infants,    for    they   are  exercising  not   their   own    but 
another  person's  powers  (c). 


atus 
dt  legt 


Dt  E  ■ 

Alt. 


An  agent  cannot  delegate  his  authority  to  another, 
the  maxim  being  Delegatus  nan  potest  delegare,  except, 
indeed,  in  the  ordinary  way  of  business, — as  when  a 
man  in  business  is  employed  to  do  an  act,  and  his 
clerk  does  it  by  his  directions, — and  except  by  the 
principal's  assent,  express  or  implied,  e.g.  on  occasions 
arising  from  the  conduct  of  the  parties,  the  usage  of 
a  trade,  the  nature  of  a  transaction,  or  an  unforeseen 
emergency  (d).  An  agent  employing  a  sub-agent, 
even  though  with  the  knowledge  of  his  principal,  is 
always  liable  to  the  principal  for  money  received  by 
the  sub-agent  (e). 


Three  kinds 
of  agencies. 


The  powers  of  an  agent  vary  according  to  the 
authority  he  is  invested  with,  and  there  are  said  to 
be  three  kinds  of  agencies  : — 

1.  Universal  agency,  which  is  the  largest  and  widest 
kind,  being  a  general  authority  to  do  any  acts  without 
reference  to  their  character,  and  this  is  not  of  constant 
occurrence. 

2.  General  agency,  which  is  the  next  largest,  signify- 
ing a  power  to  do  all  acts  in  some  particular  trade, 
business,  or  employment,  e.g.  the  authority  that  is 
usually  vested  in  a  wife  to  bind  her  husband  for 
necessaries  without  any  particular  sanction  on  each 
occasion  from  him. 

3.  Special  agency,  which  is  the  most  limited  and 
usual  case  of  agency,  being  where  a  person  has  simply 

(c)  Bee  Story  <>n  Agency,  p.  6  ;  Co.  Liu.  52  a. 

BusteJu  v.  Alt.  8  Oh.  D.  286  ;  47  L.  J.  Ch.  381 
Ex  parte   James,    re    Mutual    dt    Permanent   Benefit    liu'ddiwi 
■  ty,  48  J.  P.  5 } ;  Skinner  v.   Weyudin,  1  C.  &  E.  12. 
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an  authority  to  do  some  particular  act    for  the   prin- 
cipal (/). 

There  is  a  very   important  difference  to  be  noticed  Differencea 
between   universal  and  general   agencies    on    the   one  universal 
hand,  and  special  agencies  on  the  other,  with   regard  a"(1  B?nera' 

,  D  o  iigencies  on 

to  the    power  to  bind  the  principal.      In  the   former,  the  one  hand, 

even   although   the  act   exceeds  the  agent's  authority  Agencies  on 

in    the   particular    instance,    and    is    contrary    to    the  tlie  oth" 

principal's  instructions,  yet  if  it  comes  within  the  scope 

of  his  ordinary  authority  the  principal  is  liable   (//)  : 

thus,    for   instance,    supposing    a    servant    to    have    a 

general    authority    to     order    goods    for    his    master, 

and    the    master   one    day   withdraws   that  authority, 

yet   if   the    servant    orders  goods    as  theretofore,    the 

tradesman    not    knowing     of    such     withdrawal,     the 

master    will  be  liable,    because  the   act  comes   within 

the  scope  of  the  agent's  ordinary  authority.      In  the 

case  of  special  agency  this  will  not  be  so,  for  it  is  the 

duty  of  the  party  contracting  with  such  an  agent  to 

inquire  and  see  as  to  the  extent  of  his  authority,  and 

if  he  exceeds  it  the  principal  cannot  be  liable  (h).     But 

although  an  act  may  be   done  without   any  authority 

from  the  principal,  and  therefore  not  bind  him,  yet  if 

at  the  time  of  doing  the  act  the  agent  professed  that 

he  was  acting  for  a  principal  (i)  who  was  in  existence 

at  the  time  (j),  it  may  be  subsequently  ratified  by  such 

principal,   and  become  his  act  just  as   much  as  if  he 

had  authorized  it  beforehand  ;   for  the  maxim  is,  Omnis  Omnia 

ratihahitio  retrotrahitur  et   manclato  priori   cequipara-  retrotrahitur 

et  mandato 
or  tori  " 
paratur. 


fur  (/,).      And  this  is  so  even  although  the  other  party  '' 


(/)  See  Story  on  Agency,  p.  23  et  seq. 

{'/)  Smethurstv.  Taylor,  12M.&W.  545:  National  Bolivian  Navi- 
gation Co.  v.  Wilson,  L.  R.  5  App.  Cas.  290  ;  43  L.  T.  70;  Chaplea  \. 
Brunswick  Building  Society,  6  Q.  B.  D.  696  ;  50  L.  J.  Q.  B.  ,7-'  : 
29  W.  R.  529  ;  Brook*  v.  //assell,  49  L.  T.  568  ;  St  in  v.  Cope,  1  C.  A 
E.  63. 

(A)  East  India  ('o.  v.  Hensley,  1  Bsp.  1 1 1  ;  (•'>■"'■,.<  \.  Master's,  1  ('. 
&   K.  73. 

(1)    Per  Parker,  J..   Vtn  v.  Ashby,  ic  B.  &  C.  288. 

(j)  Kclncr  v.  Baxter,  L.  R.  2  (J.  P.  1  74  ;  36  L.  J.  C.  I'.  94. 

(k)  Maclean  v.  Dunn,  4  Bing,  722. 
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As  to  the  effect 
of  giving  credit 
to  an  agent. 


I'm i  r.f'in  v. 
Oandesequi . 

Add it'in  v. 
•  if, 1 1  , 

Thomson  v. 
Davenport. 


Klfect  of  pay- 

lil'-lit  to  :i 

broker  or  • 
■gent. 


has     before     the     ratification     repudiated     the     con- 
tract (I). 

An  important  point  on  the  law  of  principal  and 
agent  is  as  to  the  effect  of  a  person  contracting 
with  an  agent  giving-  credit  to  the  agent.  Gene- 
rally speaking,  an  agent  incurs  no  personal  liability, 
and  the  person  contracting  Avith  him  will  charge  his 
principal;  but  it  may  be  that  (i)  it  is  not  known  that 
he  is  an  agent,  or,  (2)  though  known  that  he  is  an 
agent,  it  is  not  known  who  his  principal  is,  or,  (3) 
though  both  the  above  facts  are  known,  the  agent  not 
contracting  as  agent,  it  may  be  preferred  to  charge 
him  rather  than  his  principal.  The  law  is,  that  if  the 
fact  of  the  person  being  an  agent  is  not  known,  or 
if  the  agency  is  known  but  the  name  of  the  principal 
is  not,  though  credit  is  first  given  to  the  agent,  the 
principal,  on  being  discovered,  may  be  sued  (m)  ;  but 
that  if  the  principal  is  known,  and  yet  credit  has  been 
given  to  the  agent,  who  has  made  himself  personally 
liable,  the  principal  cannot  afterwards  be  charged, 
for  the  person  has  made  his  election  (71).  The  lead- 
ing cases,  referred  to  below,  Paterson  v.  Gandesequi, 
Addison  v.  Gandesequi,  and  Thomson  v.  Davenport,  are 
usually  quoted  together  upon  this  subject. 

Where  a  broker  or  agent  buys  goods  in  that  capacity 
for  his  principal,  though  he  does  not  at  the  time  dis- 
close his  principal,  yet  the  principal  is,  on  being 
discovered,  liable  for  the  price,  and  this  although  he 
has  paid  the  broker  or  agent  ;  unless  indeed  before 
payment  to.  the  broker  or  agent,  the  vendor  has  by 
his  conduct  led  the  principal  to  believe  that  he  had 
been  already  paid  by  the  broker  (0). 

(I)   BoUon  v.  Lambert,  41  Cb.  D.  295  ;  58  L.  J.  Ch.  425;  60  L.  T. 
6S7  ;   /.'<    Portuguesi   Consolidated  Copper  Mines,  45  Ch.  D.  16;  63  L. 
T.  423  ;   {9  W.  R.  25. 
(m)  Thomson  v.  Davenport,  2  S.  L.  C.  379;  9  B.  k  C.  78. 
(n)  Paterson  v.  OandeseqiU,  2  S.  L.  C.  365;  15  East,  62;  Addison 
idesequi,  2  S.  L.  C.  372  ;  4  Taunt.  574. 

Il<<dd  v.  Kenworthy,  L.  Et.  10  Ex.  739  ;  24  L.  J.  Ex.  76  ;  /nine 
\.  Watson,  5  Q.  B.  I>.  414  ;  49  L.  J.  C,».  B.  531 ;  42  L.  T.  810. 
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The   cases  in   which,  contrary  to  the  general  rule,  Cases  in  which 
the  agent  incurs  personal  liability  may  be  stated  to  be  ronSly  liable 
as  follows  : — 

1.  Where  the  agent  conceals  or  does  not  disclose 
his  principal,  and  does  not  contract  merely  as  agent  {])). 
Here,  though  the  agent  is  liable,  it  is  in  the  option  of 
the  other  contracting  party,  on  discovering  the  prin- 
cipal, to  sue  either  principal  or  agent. 

2.  Where  he  acts  without  authority,  or  after  his 
authority  has  determined.  If,  however,  he  could  not 
have  known  of  the  determination  of  his  authority,  this 
will  not  be  so  ;  thus,  an  action  was  brought  for  neces- 
saries supplied  to  a  woman  after  her  husband's  death, 
whilst  on  a  foreign  voyage,  but  before  she  knew  of  his 
decease,  and  it  was  decided  that  she  was  not  liable  (q). 

If  an  agent  acts  without  authority,  but   yet  honestly  Cullen v. 
believing  that  he  had  authority,  he    may    be    sued   ex  WHght- 
contractu  upon  a  warrant  of  authority  (/•).      Thus  in  &Starkeyv. 
recent  case  ($)  an  innocent  stockbroker  who  acted  in  England. 
transferring    certain    stock   under  a    forged   power   of 
attorney,  was  held  liable  to  indemnify  the  bank,  on  the 
ground    that    he   impliedly   warranted    that  he    had   a 
proper  authority.       If,   however,   the  professed   agent  Polhill  v. 
knew  that   he   had   not  the  authority   he   assumed  to 


(p)  Fleet  v.  Murton,  L.  K.  7  Q.  B.  126  ;   41  L.  J.  Q.  B.  49.      But 

where  a  person  contracts  specially  "  as  agent,"  his  principal  being  un- 
disclosed, evidence  is  admissible  to  shew  a  custom  that  he  shall  be 
personally  liable  if  he  does  not  disclose  his  principal's  name  within 
a  reasonable  time  {Hutchinson  v.  Tatham,  L.  R.  8  C.  P.  482  ;  42  L.  J. 
C.  P.  260). 

(7)  Smout  v.  Ilbery,  10  M.  &  W.  I,  which  case  it  is  submitted  is  still 
good  law  notwithstanding  the  remarks  of  Mr.  Justice  Kekewich  in 
the  case  of  Halbot  v.  Lens  (1901),  1  Gh.  344  ;  70  L.  J.  Ch.  125  ;  49 
W.  K.  214.  And  it  has  been  held  that  the  husband's  estate  would  not 
be  liable  in  such  a  case  (Blades  v.  Free,  9  B.  &  C.  167).  However, 
with  regard  to  this  point,  see  the  case  of  Drew  v.  Xunn  (4  Q.  B.  D. 
661  ;  48  L.  J.  Q.  B.  591),  where  the  defendant,  having  held  out  hia 
wife  to  the  plaintiff  as  having  authority  to  pledge  his  credit,  afterwards 
became  insane.  The  plaintiff,  being  unaware  of  the  insanity,  continued 
to  supply  the  wife  with  goods  on  credit,  and  it  was  held  that  the  de- 
fendant was  liable  to  the  plaintiff  for  the  price  of  the  goods  bo 
supplied.  (r)  Collin  v.  Wright,  8  E.  &  B.  647. 

(s)  Starkey  v.  Bank  of  England  (1903),  A.  C.  1 14  ;  72  L.  J.  Ch.  402  ; 
«SS  L.  T.  244;  51  W.  R.  513.  Compare  with  and  distinguish  from  tins 
case  Sheffield  Corporation  v.  Barclay  (1903),  2  K.  B.  580;  72  L.  J.  K, 
B.  777  ;  89  L.  T.  227. 
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possess,  be  may  be  sued  ex  delicto   in  an   action  for 
deceit  (t). 

3.  "Where,  though  having  authority,  he  exceeds  that 
authority,  or  fraudulently  misrepresents  its  extent. 

4.  Where  he  specially  pledges  his  own  credit. 

5.  "Where,  though  contracting  as  agent,  he  uses 
words  to  bind  himself,  e.g.  if  he  covenants  personally 
for  himself  and  his  heirs  (u). 

British  agent  It  was  formerly  considered  that  where  a  British 
for  foreign8  agent  contracted  for  a  foreign  principal,  the  British 
principal.  agent  was  necessarily  the  person  liable,  and  not  the 
foreign  principal,  because  it  was  said  there  was  no 
responsible  employer  ;  but  this,  though  still  generally 
the  case,  cannot  be  taken  to  be  now  a  perfectly  correct 
statement  of  the  law  (v).  It  is  really  a  question  of 
fact  in  each  particular  case  as  to  who  is  liable,  and 
the  circumstance  of  the  principal  being  a  foreign  one 
may  sometimes  be  considered  as  of  great  weight  in  the 
determination  of  that  question.  Thus  in  the  case  of 
an  ordinary  sale  and  purchase  of  goods  in  this  country, 
it  is  perhaps  not  an  unreasonable  inference  of  fact  that 
the  parties  residing  here  are  looked  to  as  principals 
where  there  is  no  stipulation  to  the  contrary.  The 
usage  of  trade,  or  the  conduct  of  the  parties,  will 
probably  in  most  cases  furnish  a  guide  to  the  decision 
of  this  question  (x). 

The  different         An  agent's  authority  may  be  determined  in  any  of 

trays  iii  which    .  1        p   11 

an  agent's        tne  following  ways,  i.e.  : — 

authority  may        ,     j>v  the  principal's  revocation    of  it,   and  death 

tie  determined.  J  *  r 

(t)  Pdhill  \.   Walter,  3  B.  &  Ad.  114. 

(«)  See  hereon  Thomat  \.  Edwards,  2  M.  k  W.  216,  and  cases  there 

IV)  Si  <■  Mnl, -1,1, 11  Flinn  <(•  Co.  v.  I/01/lc,  63  L.  J.  <^.  15.  I,  where  it 
was  held  that  the  circumstances  excluded  the  application  <>f  the  ordi- 
nary rule. 

X  it,  1 ,1  v.  Koplce,  25  L.  J.  (0.  P.)  297  ;  Armstrong  v.  Stokes,  L.  R. 
7  Q.  B.  598;  41  L.  J.  Q.  B.  253;  Elbinger  v.  Kaye,  L.  R.  8  Q.  B. 
513;  43  L.  J.  Q.  B.  21  ;  Hutton  v.  Bullock,  L.  R.  9  Q.  B.  572.  See 
.1-  t<.  the  rightfl  "I  an  undisclosed  foreign  principal,  h'nllcnbach  v. 
Lewi*,  21  Oh.  I).  54  ;  52  L.  J.  Ob.  881  ;  48  L.  T.  844;  31  W.  R.  731; 
Malcolm  Fliim  <L  Co.  v.  Hoyle,  supra. 
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will  operate  as  a  revocation  (y).  If  by  the  act  of  the 
principal  the  agency  is  revoked,  in  the  case  of  a  special 
agency  nothing  further  done  by  the  agent  will  bind 
the  principal,  but  in  the  case  of  a  general  or  universal 
agency  the  revocation  will  not  bind  third  persons  until 
made  known  to  them  (z)  ;  for,  as  we  have  seen,  in  these 
agencies  the  principal  may  be  bound  if  the  act  comes 
within  the  scope  of  the  agent's  usual  authority  (a). 
In  ordinary  cases,  special  notice  should  be  given  by 
the  principal  to  all  persons  who  have  been  in  the 
habit  of  dealing  with  the  agent,  and  in  addition  he 
should  give  a  general  notice  in  the  London  Gazette. 

2.  By  the  agent's  renunciation  with  the  principal's 
consent. 

3.  By  the  principal's  bankruptcy. 

4.  By  the  object  of  the  agency  being  accomplished. 

5.  By  the  effluxion  of  time  ;  and 

6.  Formerly  by  the  marriage  of  a  femmc  sole 
agent  (b),  but  now,  since  the  Married  Women's  Pro- 
perty Act,  1882  (c),  this  is  no  longer  so. 

Unless  a  contrary  intention  appears,  the  authority  Au  agent's 
given  to  an  agent  must  be  taken  to  include  all  inci-  includes3^ 
dental   acts  necessary  for  accomplishing  the  principal  incidental 
object ;  for  instance,  a  person   sending  another   to  a 
shop  to  buy  goods  without  giving  him  the  money  to 
pay   for  them,  gives  to  him  the  necessary  incidental 
power  of  pledging  his  credit  (d). 

The  proper  person  to  sue  on  a  contract  is,  generally  The  principal, 
speaking,    the   principal,    and    not   the    agent,    unless  J^ia  a 
indeed  the  agent  has  some  special  property  or  interest  generally Bue. 

{y)  With  regard,  however,  to  powers  of  attorney,  see  the  Con- 
veyancing Act,  18S1  (44&45  Vict.  c.  41,  s.  47).  and  the  Conveyancing 
Act,  1882  (45  ^  46  Vict.  c.  39,  ss.  8,  9). 

(z)  Monkv.  Clayton,  Moll.  270,  cited  in  Nickson  v.  Brohan,  10  M<><1. 
1 10. 

[a    .1  nie,  p.  147. 

(I))  See  hereon  Story  on  Agency,  481. 

[e]  45  &  46  Vict.  c. '75. 

((/)  Story  on  Agency,  p.  77.  See  as  to  the  extent  of  the  power 
1  sted  in  an  auctioneer,  Saunders  v.  Dence,  52  I..  'I'.  644  ;  Rosenbaum 
v.  Bihnn  (1900),  2  Ch.  267  ;  69  L.  J.  Ch.  569  ;  82  L.  T.  658. 
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Agent's 
liability  and 
duty 


in  the  subject-matter  of  the  contract  by  way  of  com- 
mission or  otherwise,  e.g.  a  carrier  or  an  auctioneer  (e), 
and  generally  an  undisclosed  principal  has  an  equal 
right  to  sue  as  if  he  had  been  disclosed  (/).  If  an 
agent  is  remunerated,  he  is  bound  to  use  ordinary 
diligence  ;  if  uuremunerated,  then,  by  analogy  to  the 
case  of  a  voluntary  bailee  (</),  he  is  only  liable  for  gross 
negligence,  unless  he  is  possessed  of  any  special  skill 
or  knowledge,  when  an  omission  to  use  it  will  be  im- 
putable to  him  as  gross  negligence  (It).  It  is  the 
duty  of  an  agent  always  to  act  fairly  and  honestly, 
and  to  keep  proper  accounts  and  vouchers,  and  he 
may  lose  his  right  to  any  commission  he  might  other- 
wise be  entitled  to  by  not  doing  so  (i).  If  an  agent 
Bribing  agent,  takes  a  bribe,  the  principal  may  sue  him  to  recover 
the  amount  of  it,  and  he  may  also  sue  the  person  who 
bribed  the  agent  for  any  loss  he  has  suffered,  e.g. 
excess  of  price  which  he  has  paid  for  goods  (/),  or 
he  may  abrogate  the  contract  (Jc). 


I>ci  eredt  re 
neent. 


HU  contract 
not  one  of 
guarantee 


A  del  credere  agent  is  one  who  agrees  with  bis 
principal,  in  consideration  of  some  additional  compen- 
sation, to  be  responsible  to  the  principal  for  due  pay- 
ment of  the  purchase-money  of  goods  to  be  sold  by 
him,  the  agent.  It  has  been  decided  that  this  engage- 
ment need  not  be  in  writing  (I),  as  is  necessary,  as  we 
have  seen,  in  the  case  of  guarantees  (m).  The  reason 
of  this  is  that  the  contract  of  the  del  credere  agent 
is  not  really  to  guarantee  the  solvency  of  those  who 

(< )  Robinson  v.  Rutter,  4  E.  &  B.  954. 

1  f)  Mildred  v.  Maspons,  8  App.  Cas.  874  ;  53  L.  J.  Q.  B.  33  ;  49 
I..  T.  685;  32  YV.  R.  125. 

(g)  As  to  which  see  ante,  p.  1 23. 

(A)  See  Coggs  v.  Bernard,  1  S.  L.  C.  173;  Lord  Raymond,  909; 
Wilson  v.  Brett,  11  M.  &  W.  113;  ante,  pp.  123,  124. 

(t)   Bee  bere  >n  Stavnton  v.  The  Carron  Co.,  24  Beav.  353. 

Mayor  of  Salford  v.  Lever  (1891),  1  Q.  B.  168;  63  L.  T.  65S  ; 
60  L.  J.  Q.  B.  39;  39  W.  R.  85  ;  Grant  ..  Gold  Exploration  Syndicate 
(1900) ;  1  Q.  B.  233  ;  69  L.  J.  CJ.  B.  150;  82  L.  T.  5. 

hipway  v.  Broadwood  (1899),  1  Q.  B.  369  ;  68  L.  J.  Q.  B.  360; 
80  L.  T.  11. 

(/)   Coutourier  »  //"iti'-,  8  Ex.  40;   Wickham  v.  Wickham,  2  K.  &  •!. 
178. 

(m)Ante,  pp.  51    53. 
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purchase  from  him,  but  rather  a  promise  of  indem- 
nity to  his  employer  against  his  own  inadvertence  or 
ill  fortune  in  making  contracts  for  him  with  persons 
who  cannot  or  will  not  perform  them  (n).  A  contract  Difference 
of  indemnity  must,  in  fact,  be  distinguished  from  a  indemnity 
guarantee.  Thus  in  one  case  the  plaintiffs,  a  firm  of  and  gUftrantee 
stockbrokers,  had  orally  agreed  with  the  defendant  to  Button  v. 
transact  ordiuary  business,  and  be  answerable  upon 
the  Stock  Exchange  for  customers  whom  the  defendant 
should  introduce,  upon  the  terms  that  the  defendant 
should  receive  half  the  commission  earned  upon,  and 
be  liable  to  the  plaintiffs  for  half  the  losses  arising 
from,  such  transactions.  Owing  to  the  default  of  a 
customer  a  loss  was  incurred  by  the  plaintiffs,  the  half 
of  which  they  sought  to  recover.  It  was  held  that 
the  promise  to  answer  for  the  losses  was  the  ulterior 
consequence  only  of  the  above  agreement,  the  main 
object  of  which  was  to  regulate  the  terms  of  the  em- 
ployment, and  that  therefore  the  contract  was  one 
of  indemnity,  and  not  a  promise  to  guarantee  the  debt 
of  another  person,  and  that  sect.  4  of  the  Statute  of 

Frauds  did  not  applv  (0).      It  may  be  shortlv  stated  Indemnity 

ri    J    v  '  J  m  J  _         contrastedwitli 

that    indemnity    only   requires   two    parties,    promisor  guarantee. 

and  promisee,  while  guarantee  requires  three,  debtor, 
creditor,  and  surety ;  in  indemnity  the  promise  is 
absolutely  to  indemnify  (in  whole  or  in  part)  in  con- 
sideration of  a  certain  liability  or  risk  being  incurred 
by  the  promisee,  while  in  guarantee  the  surety  only 
promises  collaterally  to  pay  on  the  debtor's  default  ; 
and  indemnity  may  be  oral,  while  guarantee  must  be 
in  signed  writing. 

Factors  and  brokers  are  peculiarly  mercantile  agents,  Difference 
being  employed  constantly  to  effect  sales,  the  differ-  factors  and 
ence  between  them  being  that  the  broker  has  not  the 


(n)  Anson's  Contracts,  365. 

(0)  Sutton  v.  Grey  (1894),  I  Q.  B.  285  ;  63  L.  J.  (I  B.  633 ;  69  I.    I 
673.     See  also  Guild  v.  Conrad  (1S94K  2  (v>.  D.  885  ;  63  L.  J.  <.,».    B. 
721  ;  71  L.  T.  140. 


'54 


OF    MERCANTILE    CONTRACTS.    AND 


Sale  or  pledge 
by  factor 

without 
authority. 


possession  of  the  goods  he  is  selling  for  his  principal, 
whilst  the  factor  has  (p).      At  common  law,  if  goods 
were  placed  in  a  factor's  hands  for  sale,  he,  having  only 
a  power  to  sell  and  not  to  pledge,  could  not  give  any 
title  by  way  of  pledge,  that  not  being  within  the  usual 
scope  of  his  authority.     This  being,  however,  considered 
by  the  mercantile  community  as  an  undue  restriction 
on  the  operations  of  commerce,  certain  Acts  (q)  were 
passed  to  effect  an  alteration  of  the   law  ;    but  these 
Act,    Acts  were  repealed  by  the  Factors'   Act,    1889  (?•), 
which  now  deals  with  the  entire  subject.      By  this  sta- 
tute it  is  provided  (s)  that  where  a  mercantile  agent  (t) 
is  with  the  owner's  consent  in  possession  of  goods  or 
documents  of  title  (u)  thereto,  any  sale,  pledge,  or  other 
disposition  made  by  him  when  acting  in  the  ordinary 
course  of  a   mercantile   agent's   business,   shall  be   as 
valid  as  if  made  with  the  owner's  authority,  and  this 
notwithstanding  the  owner's  consent  may  since  have 
been  determined,  provided  that  the  person  taking  does 
so  in  good  faith  and  without  notice  of  the  agent's  want 
of  authority,  or  of  the  determination  of  such  consent. 
Where,  however,  the  mercantile   agent  pledges  goods 
as  security  for  an  antecedent  debt,  then  the  pledgee 
is  to  acquire  no  further  right  to  the   goods  than  the 
pledgor  had  at  the  time  of  the  pledge  (v) ;  and  if  the 
pledge   is   made   in   consideration    of  the   delivery   or 
transfer  of  other  goods,  or  of  a  negotiable  security,  the 
pledgee  is  to  acquire  no  right  to  the   goods  pledged 
beyond  the  value  of  what  has  been  so  given  (x). 


1 'ledge  for 

ante-'-. 

debt. 


Position  of 

1  or 
buyer  in 
possession  of 
goods  or 
documents 
oi  title. 


It  was  formerly  held  that  where  a  seller  had  been 
left  by  his  buyer  in  possession  of  goods  or  the  docu- 

(j,)   Baring  v.  Carrie,  2  B.  &.  A.  137  ;  Campbell  on  the  Law  of  Sale 

Ol   <  roods,  408,  424. 

(7)  6  ft  7  <  '•>■".  4,  c.  94  ;  5  &  6  Vict.  c.  39 ;  40  k  41  Vict.  c.  39. 
=52  ft  53  Vict.  c.  45. 

'  <:t.   2. 

Si  e  Hastings  v.  Pearson  (1893),  1  Q.  15.  62  ;  62  L.  J.  Q.  B.  75  ; 
(,7  L.  T.  553.  _ 

(«)  As  to  the  meaning  of  this  expression  see  nntf,  p.  ioS,  note  (s). 
v)  S2  &  53  Vict.  c.  45,  b.  4. 
(•)  Sect.  5. 
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ments  of  title  thereto,  he  could  not  confer  a  yood  title 
upon  a  bond  fide  purchaser  or  pledgee  (;/),  but  under 
the  provisions  of  the  Factors'  Act,  1889  (z),  and  the 
Sale  of  Goods  Act,  1  893  («),  he  can  now  do  so  to  any 
person  taking  in  good  faith  and  without  notice.  And 
with  regard  to  the  possession  of  a  buyer,  it  is  also 
provided  (b),  that  where  any  goods  have  been  sold  or 
contracted  to  be  sold,  and  the  buyer  or  any  person 
on  his  behalf  obtains  with  the  seller's  consent  the 
possession  of  the  goods  or  the  documents  of  title  thereto, 
from  the  seller  or  his  agent,  any  sale,  pledge,  or  dis- 
position of  such  goods,  or  documents,  by  such  buyer 
or  his  agent,  to  a  person  taking  in  good  faith  and 
without  notice  of  any  lien  or  other  right  of  the  seller, 
shall  be  valid  and  effectual  (c).  The  effect  of  this  Hire-purchase 
enactment  on  hire-purchase  agreements  is  important.  €'c 
A  person  agrees  to  acquire  furniture  under  this  system, 
and  is  by  the  agreement  to  pay  so  much  a  month  for 
a  certain  period,  and  the  property  is  to  vest  in  him 
only  when  he  has  paid  so  many  monthly  instalments 
as  make  up  the  full  price.  If  he,  being  in  possession 
of  the  furniture  under  the  agreement,  before  he  has 
made  all  the  payments  sells  or  pledges  to  a  purchaser 
or  pledgee,  who  takes  bond  fide  without  notice  of 
the  circumstances,  is  the  title  of  such  purchaser  or 
pledgee  good  ?  The  answer  to  this  question  depends 
upon  the  way  in  which  the  hire-purchase  agreement  is 
worded.  If  it  is  an  absolute  contract,  under  which  the  Lee  v.  Butler. 
hirer  is  bound  to  carry  out  the  transaction,  then  the 
question  must  be  answered  in  the  affirmative  (d),  and 
this  notwithstanding  the  contract  contains  provisions 

{//)  Johnson  v.  Credit  Lyonnais  Co.,  3  C.  P.  D.  32;  47  L.  .).  C.  P. 
24  i'. 

(z)   52  &  53  Vict.  c.  45,  s.  8. 

(o)  56  &  57  Vict.  c.  71,  s.  25  (1).  This  provision  is  practically  the 
same  as  that  in  the  Factors' Act,  1SS9,  which  is,  however,  not  repealed. 

(b)  52  &  53  Vict.  c.  4^,  s.  9  ;   56  &   57  Vict.  c.  71,  8.  25  (2). 

(c)  See  Hugill  v.  Masker,  22  Q.  B.  D.  364  ;  58  L.  J.  Q.  1'..  171  ;  60 
L.  T.  774  ;  Colt, 1  v.  Pockett's  Bristol  Channel  Steam  Packet  Co.  (l8< 

1  Q.  B.  643;  68  L.  .1.  Q.  B.  51=5 ;  80  L.  T.  269. 

(</)  /,,,  v.  Butler  (1893),  2  Q.  B.  318;  62  L.  J.  Q.  B.  591  :  69  L. 
T.  370. 


Matthews. 
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under  which  the  owner  may  put  an  end  to  the  arrange- 
ment for  sale  on  various  contingencies  (c)  ;  but  if  the 
H  iby  v.  hiring  agreement  contains  a  provision  that  the  hirer 

may  at  any  time  determine  the  transaction  by  redeliver- 
ing the  furniture,  then  the  question  must  be  answered 
in  the  negative  (/).  Hire-purchase  agreements,  there- 
fore, should  be  drawn  in  this  way,  so  that  the  provisions 
of  the  Factors'  Act,  1889,  and  the  Sale  of  Goods  Act, 
1893,  shall  not  operate  to  protect  a  person  to  whom 
the  hirer  improperly  sells  the  goods  (g). 


Right  of  set-off      If  goods  are  bought  of  a  factor,  the  buyer  not  knowing 

bought°of  a      that  he  is  only  a  factor,  but  believing  that  he  is  selling 
factor  and 

jii  inci|>;il  Bues. 

(Jeorgt  v. 


M'Kay. 


his  own  goods,  and  the  principal  then  declares  himself 
and  sues,  the  buyer  may  set  off  against  him  any  claim 
he  might  have  set  off  against  the  factor  had  the  action 
been  brought  by  him  ;  but  if  the  buyer  knew  that  the 
ft  arm  r  v.  person  selling  was  a  factor,  then  he  cannot  (h).  If,  how- 
ever, the  buyer,  though  possessed  of  this  knowledge,  yet 
honestly  believed  that  the  factor  was  entitled  to  sell, 
and  was  in  fact  selling  to  repay  himself  advances  made 
for  his  principal,  then  he  may  set  off  (i).  If  the  buyer 
had  clearly  the  means  of  knowing  that  the  person  with 
whom  he  contracted  was  only  a  factor,  and  ought  to 
have  availed  himself  of  his  means  of  knowledge,  he  is 
considered  in  the  same  position  as  if  he  had  actually 
known  (j). 

Partnership.  The  subject  of  partnership  has  been  specially  dealt 

with  by  the  legislature  in  a  codifying  statute  known 
as  the  Partnership  Act,   1  890  (k),  which   contains  the 

Thompson  v.   Veale,  74  L.  T.   130  ;    Hull  Rope  Co.  v.  Adams,  65 
I,.  .1.  Q.  B.  114  ;  73  L.  T.  446;   44  W.  R.  108. 

/"     Hdby  v.  Matthews  (1895),  A-  <■'•  471  !  64  L.  J.  Q.  B.  465  ;  72 
L.T.  841. 

(g)  A  bond  fide  hire-purchase  agreement  is  not  a  bill  of  sale  ;  see 
ante,  p.  1 16. 

h)  Oeorge  v.  Clagett,  2  8.  L.  C.  138 ;  7  T.  R.  359  ;  Cook  v.  Eshelby, 
12  A]. p.  Oas.  271  ;  s6  L-  J-  Q-  R-  5°5  5  56  L-  T-  673- 
(t)    Warner  v.  M'Kay,  1  M.  &  W.  595. 

(j)  Baring  v.  Corrie,  2  R.  &  A.  137;   /lorries  v.  Imperial  Ottoman 
Bank,  L.  li.  9  C.  P.  3S  ;  43  L.  J.  C.  P.  3  ;  see  also  2  S.  L.  C.  141-143. 
{It    53  &  54  Vict.  c.  39. 
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general  law  on  the  subject.  Partnership  is  the  rela-  What  is  n 
tion  which  subsists  between  persons  carrying  on  u  p 
business  in  common  with  a  view  of  profit,  but  does 
not  include  a  company  or  association  registered  under 
the  Companies  Act,  1862,  or  other  statute,  or  under 
letters  patent  or  royal  charter,  nor  a  company  engaged 
in  working  mines  within  and  subject  to  the  jurisdiction 
of  the  Stannaries  (I). 

A  partnership  may  be  either  actual  or  nominal,  the  Actual  and 
n  1  t  i  l    •  •  -nominal 

former  depending  on  the  agreement  and  intention  01  partners. 

the  parties,  and  the  latter  occurring  where  a  person 
allows  his  name  to  be  held  out  to  the  world  as  a 
partner  without  having  any  real  interest  in  the  con- 
cern (m).  Whoever  by  words,  either  spoken  or  written,  Holding  out. 
or  by  conduct,  represents  himself,  or  knowingly  suffers 
himself  to  be  represented  as  a  partner,  is,  on  principles 
of  estoppel,  liable  as  a  partner  to  any  one  who,  on  the 
faith  of  such  representation,  gives  credit  to  the  firm, 
whether  the  representation  was  or  was  not  communi- 
cated to  the  person  giving  credit  with  the  knowledge 
of  the  apparent  partner.  But  where  after  a  partner's 
death  the  business  is  continued  in  the  old  firm's  name, 
the  continued  use  of  that  name,  or  of  the  dead  partner's 
name,  does  not  of  itself  make  his  estate  liable  for  debts 
contracted  after  his  death  (?i). 

With  regard  to  what  will  be  sufficient  to  constitute  What  will 
.,  ,       1     .     ,1     ,    ..    .  constitute 

persons  partners,  the  general  rule  is  that  it  is  in  every  persons 

case   a   question   of    intention   (0),   and  though   when  Partners- 

persons  are  found  sharing  both  the  profits  and  losses 

of  a  concern,  it  is  generally  true  that  they  are  partners, 

it  is  not  necessarily  so,  for  it  is  quite  possible  that 

the  real  intention  may  not  have  been  that  the  parties 

(/)  53  &  54  Vict.  c.  39,  s.  1. 

(hi)  Waugh  v  Carirr,  2  Hen.  Blackstone,  235. 

(n)  53  &  54  Vict.  c.  39,  s.  14. 

(o)  Cox  v.  Hickman,  8  H.  of  L.  Cas.  268  ;   Walker  v.  Hirsch,  27  Oh. 
D.  460;  54  L.  J.  Ch.  315  ;  51   L.  T.  581  ;  33  W.  R.  992  :  Ada\ 
Newbigging.  13  App.  Cas.  30S  ;  57  L.  J.  Ch.  1066;   59  E.  T.  267. 
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l'rovUionsof  should  be  partners  Qj).  The  Partnership  Act,  1 890, 
aS?i89o,P  now  lays  down  certain  rules  on  the  subject  to  which 
ll010,m  special  attention  must  be   paid,  but  it  must  still  be 

borne  in  mind  that  they  only  state  the  weight  which 
is  to  be  attached  to  the  facts  mentioned  when  such 
facts  stand  alone.  The  Act  (q)  lays  down  the  following 
rules : — 

1.  Joint  tenancy,  tenancy  in  common,  joint  pro- 
perty, common  property,  or  part  ownership,  does  not 
of  itself  create  a  partnership,  even  though  the  owners 
share  profits  by  using  the  property. 

2.  Sharing  gross  returns  does  not  of  itself  create 
a  partnership,  whether  the  persons  so  sharing  have  or 
have  not  a  common  interest  in  the  property  from 
which  the  returns  are  derived. 

3.  Receipt  of  a  share  of  profits  is  primd  facie  evi- 
dence of  partnership,  but  the  receipt  of  such  a  share 
does  not  of  itself  constitute  a  partnership,  and  in  par- 
ticular this  is  so  in  the  following  five  cases : — 

(a)  Where  a  debt  or  other  liquidated  sum  is  re- 
ceived, by  instalments  or  otherwise,  out  of  the 
accruing  profits  of  a  business. 

(6)  Where  a  servant  or  agent  is  remunerated  by 
a  share  of  the  profits  of  the  business. 

(c)  Where  a  widow  or  child  of  a  deceased  partner 

receives  by  way  of  an  annuity  a  portion  of 
the  profits  made  in  the  business  in  which  the 
deceased  person  was  a  partner. 

(d)  Where    money   is    lent,    under    a    contract    in 

writing  duly  signed,  to  receive  a  rate  of  in- 
terest varying  with  the  profits. 

(e)  Where  a  person  receives,  by  way  of  annuity  or 

otherwise,  a  portion  of  the  profits  of  a  busi- 
ness in  consideration  of  the  sale  by  him  of 
the  goodwill  (r). 

i  ,,,    WaLktry  Uirsch,  27  Ch.  D.  460 ;  54  L..T.  Ch.  315;  51L.T.581. 

('/)   53  &  54  Vict.  c.  39,  s.  2. 

(r)  Sect.  2.  This  section  is  in  place  of  BoriU'a  Act  (28  &  29  Vict. 
c.  86),  which  is  repealed  (s.  48).  It  is  practically  identical,  except 
that  the  case  [a)  giveu  above  is  new. 
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With    regard,   however,  to  paragraphs   {d)  and  (e),  Postponement 
it  is  provided   that    in    the    event    of    any    such    bor-  bankruptcy  in 
rower  of   money,  or  purchaser  of  a  goodwill,  becom- cert!im  c:,stM- 
ing  bankrupt,  or  entering  into  an  arrangement  to  pay 
less  than   20s.  in  the  pound,  or  dying  insolvent,  the 
lender  of  such   money,  or  the  vendor  of   such   good- 
will,  shall   not   be    entitled    to    recover    anything    in 
respect  of  his  loan,  or  the  share  of  profits  contracted 
for,  until  the  claims  of  the  other  creditors  for  valuable 
consideration  in  money,  or  money's  worth,  have  been 
satisfied   (s).      It    has  been   held   that    this    provision  ft  Fort. 
applies  to  the  case  of  a  contract  for  the   lending  of 
money  at  interest  varying  with  the   profits,  notwith- 
standing that  the  contract  is  not  in  writing  (t),  and 
that  therefore  no  protection  is  gained  under  the  Act. 
It  has  also  been  held  that  where  a  goodwill  is  sold  in  Re  Gieve. 
consideration  of    an   annuity  which  is  not    expressly 
stated  to  be  payable  out  of  the  profits  of  the  business, 
the  provisions  of  the  Act  do  not  apply  (u). 

Where  there  is  no  actual  partnership  between  the  Quasi-partnei 
parties,  but   only  a   liability  as   partners,  which    may ' 
occur,  as  we  have  seen,  by  holding  one's  self  out  as  a 
partner,  this  is  styled  a  quasi-partnership. 

A  person,  although  an  actual  partner,  may  not  be  Dormant 
an  ordinary  partner  taking  his  active  share  in  the 
business,  but  may  be  a  dormant  partner,  who  may  be 
defined  as  one  who,  though  an  actual  partner,  does  not 
take  any  active  part  in  the  firm's  business,  and  may 
perhaps  not  appear  to  the  world  as  a  partner  in  the 
concern.  A  dormant  partner,  when  discovered,  is  liable 
in  the  same  way  as  any  other  actual  partner. 

Each  partner  is  an  agent  of  the  firm,  and  the  other  Liability  of 
,       ,,  r  ,,  ,  .      i  partners  1  1 

partners,  for  the  purposes  01  the  partnership  business,  contractu. 

and  on  general  principles  of  agency  his  acts  done  for 

(s)  53  &  54  Vict.  c.  39,  b.  4. 

(I)  Re  Fort,  ex  parti   Schofield  (1897),  2  Q.  B.  405  ;  66  L.  J.  Q.  B. 
824  ;  77  L.  T.  274. 
(u)  Re  Git  1  -,  ex  parte  Shaw,  So  L.  T.  737  ;  4:  W    R.  616. 
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Rill  given 
by  b  partner 
in  the  firm's 

name. 


Cheque. 


Other  cases. 


I. ti.  ct  of 

llll-llt 
restricting 

|IOW01  |   of 

pai  tiiers. 


carrying  on  such  business  in  the  usual  way  bind  the 
firm  and  his  partners,  unless  he  had  in  fact  no  authority 
in  the  particular  matter,  and  the  party  with  whom  he 
was  dealing  either  knew  that  he  had  no  authority, 
or  did  not  know  or  believe  him  to  be  a  partner  (v). 
Thus  a  bill  of  exchange  given  in  the  firm's  name  by 
one  partner  in  a  trading  concern,  for  a  transaction 
of  the  firm,  will  ordinarily  bind  the  firm  (x) ;  but  it 
would  not  be  so  in  a  non-trading  concern,  e.g.  a  firm 
of  solicitors,  unless  there  was  direct  authority,  as 
the  giving  of  bills  is  not  within  the  scope  of  such 
a  business  (g).  But  a  cheque  given  by  one  partner 
in  the  name  of  the  firm,  and  not  post-dated,  will 
in  all  cases  bind  the  firm  (z).  One  partner  cannot 
bind  his  firm  by  a  submission  to  arbitration  («),  nor 
by  borrowing  money,  unless  it  is  a  trading  firm  and 
the  money  is  properly  borrowed  for  the  purposes  of 
the  business  (b),  nor  by  giving  a  guarantee  (c), 
nor  by  executing  a  deed  unless  authorized  by  deed 
(except  as  to  releases) ;  but  it  has  been  decided  that 
if  a  partner  executes  a  deed  in  the  presence  of 
and  by  the  express  consent  of  his  co-partners  in  a 
matter  in  which  they  are  commonly  interested,  it  binds 
all  (d).  If  a  partner  pledges  the  credit  of  the  firm  for 
a  purpose  apparently  not  connected  with  the  firm's 
ordinary  course  of  business,  the  firm  is  not  bound, 
unless  he  is,  in  fact,  especially  authorized  by  the  other 
partners  (e).  If  there  is  any  agreement  between 
partners  restricting  their  ordinary  power  of  binding 
the  others,  this  agreement  is  valueless  as  regards 
persons  not  having  notice  of  it ;    but  no  act  done  in 

(v)  53  &  54  Vict-  c-  39'  s-  5- 

(x)  Kirk  v.  Blurton,  9  M.  k  W.  284. 

(y)  Ilarman  v.  Johnson,  2  El.  &  Bl.  61.  As  to  the  power  of  a 
member  of  a  firm  of  solicitors  t'i  bind  his  partners,  Bee  Rhodes  v.  Monica 
(1895),  1  Ch.  236 ;  64  L.  J.  Ch.  122  ;  71  L.  T.  599. 

(z)  Forxlcr  v.  Mackreth,  L.  R.  2  Ex.  163. 

(a)  Stead  v.  Salt,  3  Bing.  101. 

(I>)  See  Lindley  on  Partnership,  143,  144. 

•  :    llasleham  v.    Young,  L.  K.  5  Q.  B.  833. 

(d)  Brfi  v.  Dunsterville,  4  T.  R.  313. 

(e)  53  &  54  Vict.  c.  39,  s.  7. 
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contravention    of    the   agreement    is    binding   on    the 
firm  with  regard  to  persons  having  notice  thereof  (/). 

Where  debts  or  liabilities  are  incurred  by  or  on  Partnership 
behalf  of  a  partnership  firm,  every  partner  is  jointly  ^^  J 
liable  with  the  other  partners  (g),  and  after  his  death 
his  estate  is  also  severally  liable  in  a  due  course  of 
administration,  but  subject  to  the  prior  payment  of  his 
separate  debts  (h).  Where  a  judgment  is  obtained 
against  two  or  more  partners  or  other  joint  contractors 
in  the  individual  names,  such  judgment  is  a  bar  to 
any  subsequent  action  against  another  partner  or  joint 
contractor  (i) ;  and  when  joint  contractors  are  sued 
together,  and  the  plaintiff  obtains  judgment  by  consent 
against  one  of  them,  such  judgment  forms  a  bar  to 
further  proceedings  against  the  others  (j). 

Where  a  loss  or  injury  is  caused  to  a  person  by  the  Liability  of 
wrongful  act  or  omission  of  a  member  of  a  partnership  delicto. 
firm  acting  in  the  course  of  the  firm's  business,  or 
with  the  authority  of  his  co-partners,  the  firm  and 
every  partner  are  liable  both  jointly  and  severally  (k). 
And  if  one  partner,  acting  within  the  scope  of  his 
apparent  authority,  receives  money  or  property  of  a 
third  person  and  misapplies  it,  or  if  a  firm  in  the 
course  of  its  business  receives  money  or  property  of  a 
third  person  which  is  misapplied  by  one  or  more  of  the 
partners  while  in  the  custody  of  the  firm,  the  firm  and 
every  partner  are  liable  both  jointly  and  severally  (I). 

(/)  53  &  54  Vict.  c.  39,  s.  8. 

(g)  Sect.  9.  This  enactment  is  in  accordance  with  the  previous  de- 
cision of  the  House  of  Lords  in  Kendall  v.  Hamilton,  4  App.  Cas.  504  ; 
48  L.  J.  C.  P.  705  ;  41  L.  T.  418. 

(A)  53  &  54  Vict.  c.  39.  s.  9- 

(i)  Kendall  v.  Hamilton,  4  App.  Cas.  504  ;  48  L.  J.  C.  P.  705  ;  41 
L.  T.  418;  Hoare  v.  Niblett,  64  L.  T.  659.  As  to  the  suing  of  partners 
in  the  name  of  their  partnership  firm,  and  the  service  of  the  writ,  and 
execution  on  a  judgment  so  obtained  against  a  partnership  firm,  and 
generally,  see  Order  xlviiia,  and  Indermaui's  Manual  of  Practice,  57, 
66,  205. 

(j)  McLeodv.  Power  ( 1898),  2  Ch.  295;  67  L.  J.  Ch.  551  ;  79  L.  T.  67. 

W)  53  *  54  Vict.  c.  30,  ss.  10,  12. 

(/)  Sect.  11  ;  Rhodes  v.  Movies  (1895), *  0h-  236  I  64  L.  J.  Ch.  [22; 
71  L.  T.  599. 
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Introduction  No  new  member  can,  in  the  absence  of  stipulation 
partner,  and  in  the  partnership  articles  (m),  be  introduced  into  a 
ryreiTto!  partnership  firm  without  the  consent  of  all  the  members, 
and  an  incoming  partner  is  not  liable  for  anything  done 
before  he  became  a  partner  (n).  Where  no  fixed  term 
has  been  agreed  upon,  any  partnership  may  be  deter- 
mined by  notice  (o),  but  a  person  dealing  with  a  firm 
after  a  change  in  its  constitution  is  entitled  to  treat 
all  apparent  members  of  the  old  firm  as  still  being 
members  until  he  has  notice  of  the  change.  An 
advertisement  in  the  London  Gazette  is  notice  to  persons 
who  had  no  dealings  with  the  firm  before  the  change 
occurred  (p),  but  a  particular  notice  must  be  given  to 
persons  who  had  been  in  the  habit  of  dealing  with  the 
firm.  And  although  when  a  partner  retires,  his  liability, 
of  course,  continues  in  respect  of  debts  incurred  whilst 
he  was  a  member  of  the  firm,  yet  if  any  creditors 
expressly  or  impliedly  accept  the  credit  of  the  new 
instead  of  the  old  firm — that  is  to  say,  if  there  is 
Novation.  a  novation — this  exonerates  him  from  liability  (q). 
As  to  a  dormant  partner,  it  will  always  be  sufficient 
for  him  to  give  notice  only  to  the  persons  who  knew 
of  his  connection  with  the  firm  (r). 

Dissolution  of        A    partnership    may    be    dissolved    in    any    of  the 

partnership.        „   .. 

following  ways: — 

i.  By  effluxion  of  time. 

2.  By  mutual  consent. 

3.  By  notice,  if  the  partnership  is  for  an  undefined 
time. 

4.  By  death  of  a  partner. 

5.  By  bankruptcy  of  a  partner. 

6.  By  the  happening  of  any  event  which  makes 
the  carrying  on  of  the  business  by  the  partners  un- 
lawful. 

7.  By    judgment    of  the    High    Court   of    Justice, 

(m)  Cuffe  v.  Murtarjh,  7  L.  R.  Ir.  41 1. 
(n)  53  &  54  Vict.  c.  39,  s.  1  7.  (o)  Sect.  26. 

(p)  Sect.  36.  (q)  Sect.  17. 

(r)  Evans  v.  Drummond,  4  Esp.  89. 
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which  may  be  obtained  on  various  grounds,  e.g.  lunacy 
of  a  partner,  permanent  incapability  of  a  partner  to 
perform  his  duties,  conduct  of  a  partner  calculated  to 
prejudice  the  carrying  on  of  the  business,  a  partner 
wilfully  committing  a  breach  of  the  partnership  articles, 
the  business  being  only  capable  of  being  carried  on  at 
a  loss,  or  that  it  is  just  and  equitable  to  dissolve  (s). 

8.  A  partnership  may  also,  at  the  option  of  the 
other  partners,  be  dissolved  if  any  partner's  share  of 
the  partnership  property  is  charged  for  his  separate 
debt  under  an  order  of  the  Court  obtained  by  a  judg- 
ment creditor  against  the  individual  partner  (t). 

After  dissolution  the  authority  of  each  partner  to  Partners' 
bind  the  firm,  and  the  other  rights  and  obligations  SSJolutfo^ 
of  the  partners,  continue  so  far  as  may  be  necessary 
to  wind  up  the  partnership  affairs,  and  to  complete 
transactions  begun  but  not  finished  at  the  date  of  the 
dissolution,  but  not  otherwise.  A  firm  is  in  no  case 
bound  by  the  act  of  a  partner  who  has  become  bank- 
rupt, but  this  does  not  affect  the  liability  of  any 
person  who  has  after  the  bankruptcy  represented  him- 
self, or  knowingly  suffered  himself  to  be  represented, 
as  a  partner  of  a  bankrupt  (u). 

All  partners  must  be  competent  to  contract,  so  that  As  to  infants 
an  infant  cannot  properly  be  a  partner.  Still,  if  an  being  partners, 
infant  does  professedly  become  a  partner,  he  may  be 
entitled  to  benefits,  though  not  liable  for  debts,  arising 
during  the  partnership  and  whilst  he  was  an  infant ; 
but  in  taking  accounts  the  Court  will  not  allow  him 
to  be  credited  with  profits  and  not  debited  with 
losses.  And  if  an  infant  who  is  professedly  a  partner 
does  not  on  attainment  of  his  majority  expressly 
rescind  and  disclaim  the  partnership,  he  will  be  liable 
for  losses  accruing  after  he  comes  of  a^e.  An  alien 
may  now  be  a  partner,  unless  the  partnership  embraces 

(.•?)  53  &  54  Vict.  c.  39,  ss.  32-35. 

[t)  Sects.  23,  33.     See  Indermaur's  Manual  of  Practice.  201. 
(«)  53  *  54  Vict.  c.  39,  s.  38. 
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the  holding  of  a  British  ship  or  any  share  therein  (v), 
and  so  also  a  married  woman  may  now,  since  the 
Married  Women's  Property  Act,  1882  (x),  be  a  part- 
ner. An  executor  of  a  deceased  partner  may  be  let 
in  as  a  partner  under  a  provision  to  that  effect  in 
the  partnership  articles ;  but  even  if  there  is  such  a 
provision,  he  cannot  be  compelled  to  become  a  part- 
ner {y),  for  if  let  in  he  becomes  personally  liable  as 
any  other  partner,  though  he  is  simply  acting  in  trust, 
and  not  himself  taking  any  benefit  (a). 


Remedies 
between 
pari  ners. 


('hoses  in 
action. 


At  common  law,  as  a  general  rule,  one  partner 
could  not  sue  another.  This  rule  was,  however,  sub- 
ject to  these  exceptions,  viz.:  (1)  Where  an  account 
had  been  gone  through  between  the  parties,  and  a 
balance  struck  and  agreed  on  ;  (2)  where  money  had 
been  received  by  one  partner  for  the  private  use  of 
the  other,  and  wrongfully  carried  to  the  partnership 
account ;  and  (3)  where  one  partner  had  improperly 
used  the  partnership  name  in  giving  a  bill  of  exchange 
or  a  promissory  note  for  his  own  private  debt,  and  it  had 
been  paid  by  the  other.  The  proper  remedy  between 
partners  was  formerly  in  the  Court  of  Chancery  for 
a  dissolution  and  account,  and  now,  where  formerly 
a  bill  in  Chancery  would  have  been  necessary,  the 
plaintiff,  by  his  writ  in  the  High  Court  of  Justice, 
must  claim  an  account,  and  the  proper  Division  for 
such  accounts  is  the  Chancery  Division,  such  matters 
being  specially  assigned  to  that  Division  (a),  so  that 
for  all  practical  purposes  this  stands  on  the  same 
footing  as  before. 

Bills  of  exchange,  promissory  notes,  and  cheques 
being  all  chases  in  action,  it  will  be  well  to  first  devote 

(v)  33  Vict.  c.  14,  B.  14.  (x)  45  &  46  Vict.  c.  75. 

(?/)  Lancaster  v.  Al/sup,  57  L.  T.  53. 

(2)  Wight/man  v.  Tovmroe,  I  M.  &  S.  412.  He  is,  however,  entitled 
to  indemnity  out  of  his  testator's  estate,  if  it  is  sufficient,  provided 
he  has  acted  properly. 

(a)  Judicature  Act,  1873,  s.  34.  See  generally  hereon  Indermaur's 
Manual  of  Equity,  156- 1 71. 
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a  few  lines  to  the  explanation  of  that  term.       A   chose 
in  action  may  be  defined  as  signifying  some  outstand- 
ing thing,  and  the   right  of  action  in  respect  of  that 
thing   (b),    e.g.    where   a    debt  is  owing  to   a  person. 
Originally   ckoscs  in  action  could  not  be  assigned  or  Choses  in 
transferred,  the  policy  of  our  laws  being  to  prevent  not  assignable 
the  springing  up  of  litigation  (c),  and  the  only  way  of  at,aw- 
effecting  such  an  object  was  by  giving  to  an  assignee 
a   power  of   attorney  to   sue   in  the  assignor's  name. 
But  such  assignments  were  allowed  in  equity,  and  to 
the  original  common  law  rule  there  have   grown  up  Exceptions 
exceptions,  of  which  the  chief  are  as  follows : — 

1 .  Contracts  made  with  the  sovereign  (d). 

2.  Bills  of  exchange,  promissory  notes,  and  cheques, 
formerly  by  the  custom  of  merchants  and  statute  (e), 
and  now  by  the  Bills  of  Exchange  Act,  1882  (/). 

3.  Bills  of  lading,  by  18  &  19  Vict.  c.  ill. 

4.  Life  policies,  by  30  &  31  Vict.  c.  144,  pro- 
vided notice  in  writing  is  given  to  the  insurance  office. 

5.  Marine  policies,  by  31  &  32  Vict.  c.  $6. 

6.  By  the  Judicature  Act,  1873  (g),  it  is  now  pro-  Provision  of 
vided  that  "  any  absolute  assignment  by  writing  under  Act,  1873^ 
the  hand  of  the  assignor  (not  purporting  to  be  by  way  on  the  8ubiect 
of  charge  only),  of  any  debt  or  other  legal  chose  in 

mi  ion  (7t),  of  which  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee,  or  other  person  from 
whom  the  assignor  would  have  been  entitled  to  receive 


(6)  Brown's  Law  Diet,  go,  title  "Chose." 

(<•)  See  Co.  Litt.  214  a. 

(</)  See  Broom's  Coins.  445. 

(c)   Promissory  notes  were  made  negotiable  by  3  &  4  Anne,  c.  9. 

(/)  45  £46  Vict.  c.  61. 

iff)  36  &  37  Vict.  c.  66,  s.  25  (6). 

(A)  It  appears  that  a  right  of  action  for  damages  for  breach  of  con- 
tract is  a  legal  chose  in  actum  capable  of  assignment  [Ea/rle's  Shipbuild- 
ing Co.  v.  Atlantic  Transport  Co.,  Solicitors'  Journal,  1899,  p.  691  ; 
Law  Students'  Journal,  1899,  P-  *9°)-  A  trustee  in  bankruptcy  can- 
not under  the  Bankruptcy  Act,  1883,  and  rules,  recognize  the  title  of 
an  assignee  of  a  proof  to  a  dividend  declared  in  the  bankruptcy,  but  it 
appears  that  the  assignee's  remedy  is  to  prove,  and  get  his  proof  sub- 
stituted for  that  of  the  original  creditor,  his  assignor  (/fe  Froxt,  ex  /"'>■/'■ 
Official  Receiver  (1899),  2  Q.  B.  50;  68  L.  J.  Q.  15.  663  ;  So  L.  T. 
496). 


1 66  OF    MERCANTILE    CONTRACTS,    AND 

or  claim  such  debt  or  chose  in  action,,  shall  be,  and  be 
deemed  to  have  been,  effectual  in  law  (subject  to  all 
equities  which  would  have  been  entitled  to  priority  over 
the  right  of  the  assignee  if  this  Act  had  not  passed), 
to  pass  and  transfer  the  legal  right  to  such  debt  or 
chose  in  action  from  the  date  of  such  notice,  and  all  legal 
and  other  remedies  for  the  same,  and  the  power  to  give 
a  good  discharge  for  the  same,  without  the  concurrence 
Dispute.!  of  the  assignor :  provided  always,  that  if  the  debtor, 
assignment.  trustee,  or  other  person  liable  in  respect  of  such  debt 
or  chose  in  action  shall  have  had  notice  that  such 
assignment  is  disputed  by  the  assignor  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  con- 
flicting claim  to  such  debt  or  chose  in  action,  he  shall 
be  entitled,  if  he  thinks  fit,  to  call  upon  the  several 
persons  making  claims  thereto  to  interplead  concerning 
the  same,  or  he  may,  if  he  thinks  fit,  pay  the  same 
into  the  High  Court  of  Justice  under  and  in  confor- 
mity with  the  provisions  of  the  Acts  for  the  relief  of 
trustees." 

Remarks  ou  The  effect  of  this  provision  is  now  to  make  it  the 

this  provision.  general  rule  tkat  c]wscs  {n  action  are  assignable  so  as 

to  enable  the  assignee  to  sue  in  his  own  name,  if  notice 
in  writing  is  given  to  the  holder  of  the  chose,  and  such 
notice  is  good  though  not  given  until  after  the  assignor's 
death  (i).      It  should   be  noticed   that  the   enactment 
does  not  extend  to  assignments  merely  by  way  of  charge, 
but  only  to  absolute  assignments  (j).      It  may  here  be 
Assignment  of  observed,  whilst  on   the  subject  of  the  assignment  of 
Jood™   e         choses  in  action,  that   future   as  well   as  present  debts 
may  be  assigned  ;  and  it  has  been  held  that  an  assign- 
Ct)    Walker  v.  Bradford  Old  Bank;  12  Q.  B.  D.  511  ;  53  L.  J.  Q.  B. 
280;  32  W.  R.  645. 

(  j)  A  deed  by  winch  debts  were  assigned  to  the  plaintiff  upon  trust 
that  he  should  receive  them,  thereout  pay  himself  a  sum  due  to  him 
from  the  assignor,  and  pay  the  surplus  to  the  assignor,  was  held  to  be 
an  absolute  assignment,  and  not  by  way  of  charge  only,  and  therefore 
that  the  plaintiff  might  sue  in  his  own  name  for  the  debts  :  Burlinson 
v.  Hall,  12  Q.  B.  D.  347  ;  53  L.  J.  Q.  B.  222;  50  L.  T.  723;  32  W. 
R  492.  See  also  Tancred  v.  Ddagoa  Bay  Co.,  Limited,  23  Q.  B.  1>. 
239  ;  58  L.  J.  Q.  B.  4  59;  61  B.  T.  229. 
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ment  of  future  book  debts,  though  not  limited  to  book 
debts  in  any  particular  business,  is  sufficiently  defined, 
and  will  pass  the  equitable  interest  in  book  debts  in- 
curred after  the  assignment,  whether  in  the  business 
carried  on  by  the  assignor  at  the  time  of  the  assign- 
ment, or  in  any  other  business  (k). 

Bills  of  exchange,  promissory  notes,  and  cheques  The  origin  of 
owe  their  origin  to  the  law  merchant.  The  system  0f  exchange. 
of  exchange  did  not  originate  in  England,  but  was 
anciently  made  use  of  in  Athens,  some  provinces  of 
France,  and  some  few  other  places,  and  brought  to 
perfection  in  Italy,  from  whence  it  appears  to  have 
been  introduced  into  our  country.  Bills,  notes,  and 
cheques  have  until  recently  been  mainly  governed  by 
the  custom  of  merchants,  such  custom  forming  the 
common  law  thereon  ;  but  the  subject  is  now  governed 
by  the  Bills  of  Exchange  Act,  1882  (I),  which  codifies 
the  whole  law  with  regard  to  such  instruments.  By 
that  Act  a  bill  of  exchange  is  defined  as  "  an  uncon-  Definitions  of 
ditional  order  in  writing,  addressed  by  one  person  to  and  cheque's, 
another,  signed  by  the  person  giving  it,  requiring  the 
person  to  whom  it  is  addressed  to  pay  on  demand,  or 
at  a  fixed  or  determinable  future  time,  a  sum  certain 
in  money  to,  or  to  the  order  of,  a  specified  person,  or 
to  bearer  "  (wi).  A  promissory  note  is  defined  as  "  an 
unconditional  promise  in  writing,  made  by  one  person 
to  another,  signed  by  the  maker,  engaging  to  pay  on 
demand,  or  at  a  fixed  or  determinable  future  time,  a 
sum  certain  in  money  to,  or  to  the  order  of,  a  specified 
person,  or  to  bearer"  (n).  A  cheque  is  defined  as 
"  a  bill  of  exchange  drawn  on  a  banker  payable  on 
demand"  (0).  The  mere  addition  of  other  words  to 
bills,  notes,  or  cheques  does  not  deprive  them  of  their 
proper  character,  e.g.  adding  to  a  promissory  note  the 

(k)  Tailby  v.  Official  Receiver,  1  j  App.  Cas.  523  ;  58  L.  J.  Q.  B.  75  ; 
60  L.  T.  162. 

(I)   45  &  46  Vict.  c.  61. 

(m)  Sect.  3. 

(»i)  Sect.  83.     A  bank-note  is  in  effect  a  promissory  note  payabli 
bearer  on  demand.  (<>)  Sect.  73. 
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Kirhoood  \.  words  "  No  time  given  to  a  security  taken  from,  or 
compromise  or  arrangement  entered  into  with  either 
party,  shall  prejudice  the  rights  of  the  holder  to  pro- 
ceed against  any  other  party  "  (p). 

Explanation  For  those  not  conversant  with  such  matters,  to  pro- 

derivId'ftStt8   periy  understand  the  subject,   it    seems    necessary   to 
the  use  of         ti  rst   explain    the   advantages   to   be   derived    by    the 

bills  of  t\-  .  _      ,  .      .      ,  , 

change.  means  of  bills  of  exchange,   and   this  is    best  shewn 

by  an  example.  Suppose  B.  to  owe  money  to  A., 
but  it  has  been  arranged  that  payment  shall  not  be 
made  for,  say,  three  months  ;  in  the  ordinary  course 
of  things  A.  would  simply  have  to  wait  that  time  for 
his  money,  which  he  would  be  deprived  of  using  for 
that  period.  But  A.  may  draw  a  bill  of  exchange, 
directed  to  B.,  requesting  him  to  pay  to  him  A.  or  his 
order  the  amount  due  three  months  after  date  ;  and  A. 
would  here  be  called  the  drawer  and  also  the  payee, 
as  it  is  payable  to  him,  and  B.  would  be  called  the 
drawee.  At  first  this  would  not  have  full  effect,  but 
B.,  the  drawee,  then  signifies  his  acquiescence  in  it 
by — as  it  is  called — accepting  it,  and  it  is  then  handed 
back  to  the  drawer  and  payee,  A.  (q).  The  advantage 
to  A.  is  that  he  can  then  transfer  it  over  to  any  one 
to  whom  he  in  his  turn  may  owe  money,  who  will  at 
the  proper  time  get  payment  from  the  acceptor,  and 
thus  the  original  drawer  quickly  turns  his  money  over. 
If  the  bill  is  payable  to  him  or  bearer,  the  transfer  is 
effected  by  simply  handing  it  over ;  if  to  him  simply, 
or  to  him  or  order,  by  his  indorsing  his  name  on  the 
back,  when  he,  in  addition  to  being  the  drawer,  be- 
comes an  indorser,  and  the  person  to  whom  he  indorses 
it  an  indorsee,  who  in  his  turn  may  indorse  it  over  to 
some  one  else,  and  so  it  may  be  passed  on  to  any  ex- 
tent. When  the  time  mentioned  in  the  bill  is  up,  and 
the  bill   therefore  becomes  due,  the   holder  of  it  pre- 

(  p)  Kirkwood  v.  Carrol  (1903),  1  K.  15.  531  ;  72  L.  J.  K.  B.  208  ; 
8S  L.  T.  52;  51  W.  U.  374. 

(q)  As  to  acceptance,  Bee  now  45  &  46  Vict.  c.  61,  s.  17,  2wst>  VV- 
170,  1 7  j. 
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sents  it  to  the  person  who  really  originated  it,  viz., 
the  acceptor ;  and  if  he  pays  it,  the  bill  has  operated 
and  been  used  as  money,  and  served  as  such  between 
the  different  parties,  though  actually  no  money  passed 
until  the  bill  became  due.  The  bill  might  even  have 
a  still  more  extended  operation,  for  it  need  not  neces- 
sarily be  made  payable  to  the  drawer.  Say  B.  in  India 
owes  money  to  A.  here,  who  in  his  turn  owes  money 
to  C.  in  India;  A.  can  draw  a  bill  on  B.  payable  to  C. 
and  send  it  to  India  to  C,  who  presents  it  for  acceptance 
to  B.,  and  B.  duly  accepting,  then  when  it  is  due  C,  or 
any  person  into  whose  hands  it  has  come,  presents  it  for 
payment  and  obtains  payment  from  !>.,  and  A.'s  debt 
to  C.  is  thus  liquidated  without  the  actual  transmission 
of  money  from  England  to  India.  A  promissory  note  Promissory 
is  not  quite  so  practically  useful  as  a  bill  of  exchange, 
but  nearly  so,  and  remarks  as  to  the  one  will  generally 
apply  to  the  other.  To  take  an  example  of  one :  If 
B.  owes  money  to  A.,  he  can  sign  a  promissory  note, 
of  which  he  will  be  called  the  maker,  in  which  he 
engages  to  pay  at  a  certain  time  to  A.  (who  will  be 
called  the  payee),  or  order,  or  bearer,  and  A.  can  then 
transfer  it  over  to  any  one  to  whom  he  owes  money, 
becoming  if  he  indorses  it  an  indorser,  and  the  person 
to  whom  he  indorses  it  an  indorsee,  and,  when  due,  it 
will  be  presented  to  the  maker,  and  payment  obtained. 
In  both  a  bill  of  exchange  and  a  promissory  note 
the  ultimate  holder's  claim  is  not  only  against  the 
originator  of  the  bill  or  note,  but  if  he  acts  properly 
(as  is  hereafter  detailed)  he  has  a  claim  against  every  Forms  of 
prior  party.  The  following  are  forms  of  a  bill  of  ex-  c{^0Jee*"nd 
change  and  of  a  promissory  note  respectively  : —  promissory 

Form   of   a   Bill   of   Exchange. 
nimitlisirt't©-  date  [or  on  demand,  or  at  sight,  or stamp  varying 


mouths  after  sisjjto//'  at  some  other  period]  pay  to  my  order  "  cording  to 
[or  pay  to  h.  b  .  «■  order,  nr  pay  to  Jli.  r  .  or  bearer  J  r  ive  hun- 
dred pounds  foiovalue  received. 

<  A.  B. 

To  Mr.  0.  1).,  of  &C. 
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Form    of    a    Promissory   Note. 

Stamp  varying       months  after  date  [or  on  demand,  or  at  sight,  or 

amount18  months  after  sight,  or  at  some  other  period]  I  promise  to  pay 

to  0.  D.  or  order  [or  to  C.  D.  or  bearer]  Five  hundred  pounds 

for  value  received. 

A.  B. 

On  these  forms  it  should  be  remarked  that  there  is 
no  virtue  in  the  words  at  the  end  of  each,  "  for  value 
received,"  and  that  the  instruments  would  be  just  as 
valid  if  those  words  were  omitted.  If  the  words  "  or 
order  "  or  "  or  bearer  "  are  not  inserted,  the  instrument 
formerly  would  not  have  been  negotiable  as  a  bill  of 
exchange  or  promissory  note  (r) ;  but  now  if  such 
words  are  omitted  or  struck  out,  the  instrument  will 
be  deemed  payable  to  order  and  negotiable  by  indorse- 
ment, unless  it  contains,  in  the  body,  words  prohibiting 
transfer,  or  indicating  an  intention  that  it  shall  not 
be  transferable  (s).  And  even  if  the  negotiability  of 
the  instrument  is  thus  restricted,  the  amount  com- 
prised in  it  may  be  assigned  in  the  ordinary  way  in 
which  chases  in  action  may  be  assigned,  in  consequence 
of  the    provisions    of  the    Judicature    Act,    1873  (t). 

Where  a  bill  is  made  payable  to order,  the  blank 

never  having  been  filled  in,  the  instrument  is  not  void, 
but  must  be  construed  as  being  payable  to  the  order  of 
the  drawer,  and  the  instrument  having  been  indorsed 
by  him  is  perfectly  valid  (u). 

Kills  and  note        Bills  of  exchange  and  promissory  notes  were  always 

,,,■  in  <=>  i  *  ... 

writiug.  by  the  custom  of  merchants  required  to  be  in  writing, 

and    it   is   now    expressly   provided    by   the    Bills   of 

Exchange  Act,  1882,  that  an   acceptance   must  be  in 

writing   on  the   bill  and  be  signed  by  the  drawee  (v). 

(r)  Bylea  on  Bills,  96. 

(*)  45  &  46  Vict.  c.  61,  k.  8;  Dceroix  v.  Meyer,  25  Q.  B.  I).  343; 
59  L.  J.  Q.  U.538;  63  L.  T.  414. 

ft)  See  ante,  pp.  165,  166. 

(u)  Chamberlain  v.  Young  (1893),  2  Q-  B.  206;  63  L.  J.  Q.  B.  28; 
69  L.  T.  332. 

(v)  45  k  46  Vict.  c.  61,  s.  17.  Sect.  96  of  this  Act  repeals  the 
fiinm-r  provisions  on  this  point  which  were  contained  in  I  &  2  Geo.  4, 
c.  78,  so.  2,  19,  and  19  &  20  Vict.  c.  97,  a.  6. 
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With  regard  to  such  acceptance,  it  was  formerly  held  Acceptance. 
that  the  mere  writing  by  the  drawee  of  his  name  across 
the  instrument  without  adding  the  word  "  accepted  " 
was  not  a  sufficient  acceptance  to  satisfy  the  law  (a ), 
but  it  is  now  provided  that  the  simple  signature  of  the 
drawee  across  the  bill  is  sufficient  (y). 

From  the   foregoing  remarks  the  student  will  have  Two  classes 
observed — as  indeed  has  been  expressly  pointed  out — liable  on  bills 
that  there  are  two  classes  of  persons  liable  on  bills  of  !in(i  notes' 
exchange  and   promissory  notes,  viz.;   (i)  those   pri- 
marily liable,  who  on  a  bill  are  the  acceptor  or  acceptors, 
and  on  a   note  the  maker  or  makers;  and  (2)  those 
not  so  primarily  liable,  who  are  the  drawer  and   the 
indorser  or   indorsers,   and   therefore  the   positions  of 
the  parties  are  similar  to  those  of  creditor,  principal 
debtor,  and  surety,  the  holder  for  the  time  being  the 
creditor,  the  acceptor  of  a  bill  or  maker  of  a  note  the 
principal  debtor,  and  all  other  parties  the  sureties. 

The  engagement  of  the  acceptor  is  to  pay  the  bill  The  engnge- 

-,•  1  1.  1  •  /\»i         meiitof  an 

according  to  the  tenor  of  his  acceptance  (z).      And  as  acceptor  of 
a  general  rule,  only  he  can  accept  a  bill  to  whom  it  is  *  '  ac1c^)r^ino 
addressed  ;   but  to  this  rule  there  is  an  exception,  for  to  its  tenor, 
suppose  the  person  to  whom  the  bill  is  directed  cannot 
be  found,  or  through  infancy  or  any  other  cause  cannot 
accept,  or  he  refuses  to  accept,  some  other  person  may  Acceptance 
accept  for  him  to  prevent  his  being  sued,  and  such  an  ormipra   ' 
acceptance  is  called  an  acceptance  for  honour  (a),  and  i>l",,-t 
such    an    acceptor    an    acceptor    for    honour  (b).      An 

(x)  Hindehaugh  v.  Blakiy,  3  C.  P.  D.  136  ;  47  L.  J.  C.  P.  345  ;  26 
W.  R.  480. 

(y)  45  &  46  Vict.  c.  61,  s.  17.  Sect.  96  of  this  Act  repeals  the 
former  provision  to  the  same  effect  contained  in  41  Vict.  c.  13. 

(2)  45  &  46  Vict.  c.  61,  s.  54.  In  certain  cases  presentment  of  a 
bill  for  acceptance  is  necessary,  viz.  :  (1)  Where  it  is  payable  after 
sight,  so  as  to  fix  the  maturity  <>f  the  instrument  ;  (2)  where  it  i>  ex- 
pressly  stipulated  that  it  shall  be  presented  for  acceptance  ;  (3)  where 
it  is  drawn  payable  elsewhere  than  at  the  residence  or  place  of  business 
of  the  drawee  (sect.  40). 

(a)  It  is  sometimes  also  called  an  acceptance  supra  protest,  because 
it  can  only  be  so  accepted  after  the  bill  has  been  protested.  See  Byles 
on  Bills,  273. 

(6)  Byles  on  Bills,  273,  274. 
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Referee  in 

-  of  need- 


acceptance  for  honour  is  not  of  constant  occurrence. 
In  addition  to  this,  the  drawer  of  a  bill,  or  any 
indorser,  may  insert  therein  the  name  of  a  person  to 
whom  the  holder  may  resort  in  case  of  need,  that  is  to 
say,  in  case  the  bill  is  dishonoured  by  non-acceptance 
or  non-payment,  and  such  person  is  called  the  referee 
in  case  of  need.  It  is  in  the  option  of  the  holder  to 
resort  to  the  referee  in  case  of  need,  or  not,  as  he  may 
think  fit  (c).  The  benefit  of  this  course  is  well  shewn 
by  reference  to  the  practical  instance  already  given  of 
a  bill  sent  out  to  India  (d),  for  to  meet  the  possible 
event  of  B.  not  accepting,  some  correspondent  or 
agent  can,  by  arrangement,  be  made  the  referee  in  case 
of  need,  to  whom  on  B.'s  default  the  holder  would 
apply  either  for  acceptance,  or  payment,  as  the  case 
raifrht  be. 


Different 
kinds  of 
acceptors. 


accommoda 

tion  acceptor 


The  person  to  whom  the  bill  is  directed,  and  who 
becomes  the  acceptor,  may  be  either  an  ordinary 
acceptor,  who  owes  money  to  the  drawer,  or  an  accom- 
modation acceptor,  i.e.  one  who  accepts  without  conside- 
ration for  the  convenience  of  the  drawer,  and  with  a 
view  to  his  raising  money  upon  it,  or  otherwise  using 
Liability  of  an  it.  An  accommodation  acceptor  is  equally  liable  as 
any  ordinary  acceptor  to  pay  the  bill  to  any  holder 
except  the  drawer,  and  it  is  no  defence  to  an  action  by 
an  indorsee  for  value  against  an  accommodation  acceptor 
who  has  received  no  consideration,  that  at  the  time 
the  plaintiff  took  the  bill  he  knew  the  defendant  had 
received  no  value  (e) ;  unless,  indeed,  the  plaintiff 
took  it  of  a  person  who  held  it  for  a  particular  pur- 
pose, and  was  therefore  guilty  of  a  breach  of  trust  in 
transferring  it  to  him,  and  the  plaintiff  at  the  time  of 
taking  it  was  cognizant  of  the  circumstances  (/).  The 
drawer  of  a  bill  for  whose  accommodation  it  has  been 
accepted,  is  bound   to  indemnify   the   accommodation 


Drawer  must 

indemnify 

him. 


(c)  45  &  46  Vict.  c.  61,  1 
(e)  45  &  46  Vict.  c.  61, 


IS- 

28. 


(d)  Ante,  p.  169. 

(/)Byles  on  Bills,  151,  155. 
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acceptor  (<j)  against  whom  he  can  have  no  claim  (h)\ 
but  if  an  accommodation  acceptor  in  an  action  brought 
against  him  on  the  bill  to  which  he  evidently  has  no 
defence,  yet  does  defend  it,  he  cannot  recover  the 
costs  of  the  action  against  the  person  accommodated  (i). 
Evidence  may  always  be  given  to  shew  that  as  between 
the  original  parties  to  a  bill  there  was  no  considera- 
tion, or  that  the  consideration  has  failed,  or  that  a 
fraud  has  been  practised  on  the  defendant.  Following, 
however,  the  general  rule  that  oral  evidence  may  not 
be  given  to  contradict  or  vary  a  written  contract  (j), 
evidence  of  some  contemporaneous  oral  agreement 
entered  into  between  the  parties  cannot  be  admitted 
to  contradict  or  vary  the  contract  which  appears  on 
the  face  of  the  bill  (k). 

The  acceptance  of  a  bill  may  be  made  in  two  dif-  General  and 
ferent  ways  :  it  may  be  either  a  general  or  absolute  acceptances. 
acceptance  (and  the  party  presenting  the  instrument 
for  acceptance  is  not  bound  to  receive  any  accept- 
ance other  than  this  (I),  or  it  in  ay  be  a  qualified 
acceptance.  A  general  acceptance  assents,  without 
qualification,  to  the  order  of  the  drawer.      A  qualified  When  an  nc- 

ceptance  is 

acceptance  in  express  terms  varies  the  enect  or  the  qualified, 
bill  as  drawn.  In  particular,  an  acceptance  is  qualified 
which  is  (i)  conditional,  that  is  to  say,  which  makes 
payment  by  the  acceptor  dependent  on  the  fulfilment 
of  a  condition  therein  stated  ;  (2)  partial,  that  is  to 
say,  an  acceptance  to  pay  part  only  of  the  amount  for 
which  the  bill  is  drawn;  (3)  local,  that  is  to  say,  an 
acceptance  to  pay  only  at  a  particular  specified  place. 
An  acceptance  to  pay  at  a  particular  place  (e.g.  if  it 

(y)  Byles  on  Bills,  155. 
(h)  Solomon  v.  Davis,  1  C.  &  E.  S3. 
(i)   Beech  v.  Jones,  5  C.  B.  696. 
(j)  See  autc,  p.  28. 

(k)  Young  v.  Avsten,  L.  R.  4  C.  P.  553;  Aubrey  v.  Cntx,  L.  R. 
5  0.  P.  37- 

(7)  45  &  46  "\  ict.  c.  61,  s.  44.  Thus  refer  again  to  the  instance  of 
a  bill  sent  out  to  India,  given  on  p.  169,  C.  has  a  right  on  present- 
ing the  instrument  to  B.  to  expect  from  him  an  absolute  and  unqualified 
acceptance. 
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is  accepted  with  the  words  added  "  Payable  at  the 
London  <fc  County  Bank ")  is  a  general  acceptance, 
but  if  it  is  expressly  stated  in  the  acceptance  that  the 
bill  is  to  be  paid  there  only  and  not  elsewhere,  then 
it  is  otherwise  (m). 

The  rules  as  to  The  maker  of  a  note  may  also  simply  promise  to 
genera&y  to  S°  Pay  generally,  or  in  some  qualified  way.  If  he  has 
1  """  >M"y       made  the  note  without  consideration,  he  will  stand  in 

notes. 

the  same  position  as  an  accommodation  acceptor,  and, 
generally  speaking,  the  rules  as  to  bills  of  exchange 
apply  equally  to  promissory  notes  (w). 

An  indorse-  A  person  indorsing  a  bill  or  note  may  either  make 

or  note  may  be  his  indorsement  specially,  or,  as  it  is  sometimes  called, 
special  or  m  -n  £L1j^  £g<  £0  some  particular  person,  or  in  blank,  by 
simply  signing  his  name ;  and  when  this  latter  course 
is  taken,  the  bill  or  note  may  be  transferred  by  mere 
delivery,  although  originally  payable  to  order  (o).  The 
holder  of  a  bill  payable  to  his  order  must  indorse  it, 
but  if  he  hands  it  over  for  value  without  indorsing  it,  it 
operates  as  an  equitable  assignment,  and  the  transferee 
acquires  rights  in  the  instrument,  and  is  entitled  to  call 
for  the  indorsement  (p).  When  a  bill  has  been  indorsed 
in  blank,  any  holder  may  convert  the  blank  indorse- 
ment into  a  special  indorsement  by  writing  above  the 
indorsees  signature  a  direction  to  pay  the  bill  to,  or  to 
the  order  of,  himself  or  some  other  person  (q).  Any 
indorsement  may  be  made  restrictive,  that  is,  the  in- 
dorsement may  prohibit  the  further  negotiation  of  the 
P««ition  of  bin  (r^  Although,  as  has  been  said,  parties  other  than 
the  acceptor  of  a  bill  and  maker  of  a  note  stand  but  in 
the  position  of  sureties  for  those  persons  respectively, 
yet  as  betweeu  each  other  they  stand  in  the  relation 

(m)  45  &  46  Vict.  c.  61,  b.  19,  which  enactment  is  in  substitution  for 
the  provisions  <>f  the  repealed  statute  of  1  &  2  Geo.  4,  c.  78. 
(n)  45  &  46  Vict.  c.  61,  8.  89. 
(o)   45  &  46  Vict.  c.  61,  KB.  31,  34. 
3ect.  31  (4). 

(7     Sect.  34(4). 
(r)  Sect.  35. 
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of  principals,  every  indorser  being  looked  upon  in  the 
light  of  a  new  drawer  (s).  Ordinarily  every  prior  in- 
dorser must  indemnify  a  subsequent  one,  but  this  is 
not  always  so,  for  the  whole  circumstances  attendant 
on  the  transaction  may  be  referred  to  for  the  purpose 
of  ascertaining  the  true  relation  to  each  other  of  the 
parties  who  indorse,  or  indeed  are  parties  in  any  way. 
Therefore,  where  the  directors  of  a  company  mutually  Macdonald  » 
agreed  with  each  other  to  become  sureties  for  the 
company's  debt,  and  indorsed  a  note  accordingly,  it 
was  held  that  they  were  entitled  and  liable  to  equal 
contribution  inter  se,  and  were  not  liable  to  indemnify 
each  other  successively  according  to  the  priority  of  their 
respective  indorsements  (t).  Any  indorser  may  so  in- 
dorse a  bill  as  to  be  under  no  liability  on  it,  by  putting 
after  his  name  the  words  "sans  recours,"  or,  "without  Indorsement 
recourse  to  me,  or  words  to  the  like  effect  (u) ; 
e.g.  if  A.  has  a  bill  payable  to  his  order  and  accepted 
by  B.,  and  C.  is  willing  to  purchase  it  of  A.  and  to  look 
only  to  B.  to  pay  it,  the  transaction  might  be  effected 
safely  in  this  way.  With  regard  also  to  a  person  Sale  of  a  bill 
transferring  a  bill  or  note,  if  it  is  payable  to  bearer  01 
and  he  transfers  it — as  he  may  do — without  indorse- 
ment, this,  generally  speaking,  operates  as  a  sale  of 
the  security,  and  no  action  will  in  such  a  case  lie 
against  the  transferor  in  the  event  of  the  dishonour 
of  the  instrument  (v). 

Any  person  into  whose  hands  a  bill  or  note  comes  Hoi. hi  in 
is  styled  the  holder,  and  under  certain  circumstances 
a  "  holder  in  due  course."  A  "  holder  in  due  course  " 
is  defined  by  the  Bills  of  Exchange  Act,  1882,  to  be 
a  holder  who  has  taken  a  bill  complete  and  regular 
on  the  face  of  it,  before  it  was  overdue,  and  without 
notice  of  any  prior  dishonour,  in  good  faith,  for  value, 

(s)  Byles  on  Bills,   180. 

(0  Macdonald  v.  Whitfield,  8  App.  Cas.  733  ;  52  L.  J.  C.  P.  70  ;  49 
L.  T.  446 ;  32  W.  R.  730. 

(u)  Byles  on  Bills,  181,  and  see  now  45  &  46  Vict.  c.  61,  S.  16. 
(1)  45  &  46  Vict.  c.  61,  s.  31. 
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without  notice  of  any  defect  in  title  (x).  As  to  defect 
in  title,  it  is  also  provided  (*/)  that  the  title  of  a 
person  who  negotiates  a  bill  is  defective  when  he 
obtained  the  bill,  or  the  acceptance  thereof,  by  fraud, 
duress,  or  unlawful  means,  or  for  illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith  or  under 
circumstances  amounting  to  a  fraud.  It  is  also  pro- 
vided (;)  that  any  holder  who  derives  his  title  to  a 
bill  through  a  holder  in  due  course,  and  who  is  not 
himself  a  party  to  any  fraud  or  illegality  affecting  it, 
shall  have  all  the  rights  of  that  holder  in  due  course 
as  regards  the  acceptor,  and  all  parties  to  the  bill  prior 
to  that  holder. 

ling,  A  bill  may  be  accepted,  or  a  note  made,  or  either 

indorsine"       raay  be  indorsed,  by  an  agent  "per  procuration,"  and 
per  procurer     a§   these   words  shew    that   he   is   acting  under  some 

tion.  .  ° 

particular  authority,  it  is  the  duty  of  the  taker  ot 
any  such  instrument  to  inquire  into  the  extent  of  it, 
and  if  the  agent  has  no  authority,  or  has  exceeded  it, 
the  principal  will  not  be  liable  (a).  On  the  other  hand, 
when  a  person,  being  duly  authorized,  either  draws, 
accepts,  or  indorses  in  this  manner,  he  is  not  himself 
liable,  but  the  mere  addition  to  his  signature  of  words 
describing  himself  as  an  agent  does  not  exempt  him 
Result  of  from  personal  liability  (b).  If  a  person  knowing  that 
without  he   has  no   authority  to  do  so,  thus  draws,  accepts,  or 

indorses,  he  may  be  sued  ex  delicto  in  an  action  for 
deceit,  even  although  he  had  no  fraudulent  intention 
in  thus  drawing,  accepting,  or  indorsing  (c),  and  if  he 
believed  that  he  had  authority  to  so  draw,  accept,  or 
indorse,  but   in   fact  he  had   not,  he  may  be  sued  ex 

(x)  45  &  46  Vict.  c.  61,  s.  29.  As  to  whether  the  payee  of  a  pro- 
missory 11  >te  can  be  a  l>  holder  in  due  course  "  within  the  meaning  of 
this  provision,  consider  the  criticisms  of  Alverstone,  L.C.J.,  and 
Darling  and  Channell,  J.J.,  in  Herdman  v.  Wheeler  (1902),  1  K.  B. 
V i  r  ;  71  L.  J.  K.  15.  270  ;  86  L.  T.  48,  upon  the  dictum  that  he  cannot, 
of  Russell,  L.C.J.,  in  Lewis  v.  Clay,  67  L.  J.  Q.  13.  224  ;  77  L.  T.  653  ; 
46  VV.  R.  319. 

(y)  45  k  46  Vict,  c  61,  s.  29.  (2)  Ibid. 

(a)  Beet.  25.  (b)  Sect.  26  (1). 

(c)  Polhill  v.  Walter,  3  B.  &  A.  614. 
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contractu  upon  a  warrant  of  authority   (d).      Bat   he 

cannot  himself  be  charged  as  the  drawer,  acceptor,  or 
indorser  of  the  bill,  and,  in  fact,  no  one  can  be  liable 
as  acceptor  but  the  person  to  whom  the  bill  is  addressed, 
except  an  acceptor  for  honour,  or  as  having  been  a 
referee  in  case  of  need. 

If  an  executor  or  administrator,  or  any  other  person  Liability  of 
vi  -j.       j  j.  •     i  i  -n  executor  or 

in   a   like  capacity,  draws,  accepts,  or  indorses  a   bill  administrator. 

(which  includes  a  cheque),  without  restricting  his 
liability,  he  will  incur  personal  responsibility  on  it;  if 
he  does  not  desire  to  do  this,  he  should  indorse  "  sans 
recours"  or  expressly  sign  in  his  representative  capacity. 
The  mere  addition  to  the  signature  of  words  describ- 
ing him  as  filling  a  representative  capacity  will  not 
exempt  him  from  personal  liability  ;  thus  if  an  executor 
signs,  adding  after  his  signature  the  word  "  executor," 
this  is  not  sufficient ;  he  should  add  '■'  executor  of 
A.  B.,  deceased  "  (c). 

Bills  and   notes  may  be   made   payable  at  different  The  ways  in 
times,  i.e.   on  demand,   at    sight,  on    presentation,   or  notes  may  be 
so  many  days,  weeks,  or   months  after  a  certain  time,  nmtle  i)avable- 
the   most   usual   kind   being  those   payable   a   certain 
fixed  time   after  date,  and   it  should  be  noticed  that 
the  term  "  month  "  here  signifies  a  calendar  month  (/). 
These  instruments  are  not  payable  at  the  exact  end 
of  the  time  named  in  them,  but  in   addition  to  that 
time,  there  are  allowed   (originally  by  the   custom   of 
merchants)  three  further  days  which  are  called  "  days  Days  of  grace, 
of  grace,"  so  that  a  bill  dated  the  1st  of  January,  and 
payable  three  months  after  date,  is  not  actually  due  and 
payable  until   the  4th  of  April   (g).      These  "  days  of 
grace  "  do  not,  however,  exist  in  bills  or  notes  payable 

(d)  Collen  v.  Wright,  8  E.  &  B.  647.  See  also  Starkey  v.  Bank  of 
England  (1903),  A.  C.  1 14 ;  72  L.  J.  Ch.  402  ;  88  L.  T.  244 ;  ante,  p.  149. 

(c)  45  &  46  Vict.  c.  61,  s.  26  (1). 

(/)  Sect.  14  (4). 

(</)  Sect.  14  (1).  Days  of  grace  were  so  called  because  they  were 
formerly  only  allowed  as  a  favour  ;  but  the  laws  of  commercial  coun- 
tries long  since  recognized  them  as  a  right,  and  see  now  the  above 
statutory  provision. 

M 
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What  ton  bill    on  demand  (/'<) ;   and  with  regard  to  what  is  a  bill  pay- 
demand."         able  on  demand,  it  is  provided  that  a  bill  is  so  payable 
which    is   expressed   to  be   payable  on   demand,  or  at 
sight,  or  on  presentation,  or  in  which  no  time  for  pay- 
ment is  expressed  (i). 


Where  no 
time  oamed, 
bill  or  note 
deemed  pay- 
able on 
demand. 


Limitation. 


\  'sauce. 


As  just  stated,  all  bills  or  notes  in  which  no  time 
for  payment  is  specified  are  deemed  payable  on  demand, 
and  with  regard  to  instruments  on  demand,  or  at  sight, 
or  on  presentation,  it  should  be  noticed  that  it  is  not 
necessary  before  bringing  an  action  thereon  that  any 
demand  should  actually  be  made,  and  the  Statute 
of  Limitations  will  run  from  the  date  of  making 
the  instrument,  and  not  from  the  time  of  demand  (j)  ; 
but  if  an  instrument  is  made  payable  a  certain  time 
after  demand,  e.g.  one  month  after  demand,  then  the 
statute  does  not  commence  to  run  until  a  demand 
has  been  made,  and  the  period  named  after  it  has 
expired  (k). 

Foreign  bills  are  sometimes  drawn  payable  at  an 
"  usance,"  or  two  or  more  "  usances,"  which  signifies 
the  period  or  periods  customary  for  payment  between 
the  two  countries  where  the  bills  are  drawn  and  pay- 
able respectively  (/). 

Non-dating  or        Where  a  bill,  expressed   to  be  payable   at  a   fixed 

a  bill!"  period   after    date,    is    issued    undated,   or    where    the 

acceptance  of  a  bill   payable  at  a  fixed   period   after 

sight  is  undated,  any  holder  may  insert  therein  the 

(//)  45  &  46  Vict.  c.  61,  s.  14. 

(i)  Sect.  10.  Sect.  96  of  this  Act  repeals  the  former  provisions  to 
the  s.iin.-  effect  contained  in  34  &  35  Vict.  c.  74,  s.  2. 

(j)  Byles  on  Bills,  356.  This  is  the  rule  as  regards  all  principal 
debts  payable  on  demand,  but  where  a  sum  is  payable  by  a  collateral 
debtor  on  demand,  such  demand  is  a  condition  precedent,  and  the 
Btatute  will  not  commence  to  run  against  the  collateral  debtor  until 
demand  (Re  Iimn-ii,  Brown  v.  Brown  (1893),  2  Ch.  300;  63  L.  J.  Ch. 
695  ;  69  L.  T.  12).  As  regards  payment  of  interest  on  a  bill  or  note 
payable  on  demand,  that  dues  not  run  until  demand  (45  &  46  Vict.  c. 
61.  8.  57). 

(k)   Thorpe  v.  Coomhr,  If.  &.  M.  38S  ;  45  &  46  Vict.  c.  61,  s.  14  (3). 

(I)  The  practice  of  drawing  bills  in  this  way  is  almost,  if  not  quite 
obsolete.      Byles  on  Bills,  282. 


dishonour. 
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true  date  of  issue  or  acceptance,  and  the  bill  will 
be  payable  accordingly,  and  evidence  will  be  admis- 
sible to  account  for  the  omission  of  date.  Where 
the  holder  by  mistake,  but  in  good  faith,  inserts  a 
wrong  date,  or  in  fact  in  every  case  where  a  wrong 
date  is  inserted,  if  the  bill  subsequently  comes  into 
the  hands  of  a  holder  in  due  course,  the  bill  is  not 
avoided,  but  operates  and  is  payable  as  if  the  date  so 
inserted  had  been  the  true  date  (m).  Where  a  bill  or 
an  acceptance,  or  an  indorsement  on  a  bill  is  dated, 
the  date  is,  unless  the  contrary  is  proved,  to  be  deemed 
to  be  the  true  date  of  the  drawing,  acceptance,  or 
indorsement,  as  the  case  may  be.  A  bill  is  not  invalid 
by  reason  only  that  it  is  ante-dated,  or  post-dated,  or 
that  it  bears  date  on  a  Sunday  (?i). 

A  person  who  without  qualification  accepts  a  bill  of  As  to  present- 
ly i  .  ,  .  muiit  and 

exchange,  or  makes  a  promissory  note,  payable  on  a  notice  of 
given  day,  is  liable  to  pay  it  when  that  day  arrives, 
though  no  demand  is  made.  He  must  be  aware  of 
the  contract  he  has  entered  into,  and  he  has  no  ri«-ht 
to  say  that  he  is  taken  by  surprise,  for  he  is  bound  to 
provide  for  payment  on  the  day  when  the  instrument 
becomes  due  (o) ;  but  this  does  not  apply  to  a  bill  or 
note  payable  at  a  certain  time  after  sight  or  on  pre- 
sentation, for  in  such  cases  it  cannot  become  payable 
unless  and  until  it  is  presented  and  the  time  named 
has  expired  ;  nor  does  it  apply  in  the  case  of  a  quali- 
fied acceptance  of  a  local  kind,  which  has  been  already 
dealt  with  (p).  As  to  a  promissory  note,  if  in  the 
body  of  it  it  is  made  payable  at  a  particular  place,  it 
must  be  presented  for  payment  at  that  place  in  order 
to  render  the  maker  liable  (q).  The  law  on  this  point, 
therefore,  is,  that  to  charge  an  acceptor,  presentment 
is    not   necessary   unless    accepted    payable  only  at    a 

(w)  45  &  46  Vict.  c.  61,  s.  12. 

(n)  Sect.  13. 

(0)  Per  Channell,  B.,  in  Maltby  v.  Murirll.  5  H.  &  N.  823. 

(p)  Ante,  p.  173. 

((/)  45  &  46  Vict.  c.  61,  s.  87. 
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particular  place  ;  but  to  charge  the  maker  of  a  note,  if 
in  its  body  it  is  expressed  to  be  payable  at  a  certain 
place,  though  not  only  at  that  place,  yet  presentment 
is  necessary ;  but  in  both  cases  it  may  be  observed 
that  it  is  not  essential  that  presentment  should  be 
made  on  the  exact  day. 

To  charge  the  But  what  has  just  been  stated  applies  only  to  the 
indorse™ there  parties  primary  liable,  i.e.  the  acceptor  of  a  bill  and 
must  always     ^le  maker  of  a  note  ;  as  to  the  parties  not  so  primarily 

be  present-  _  r  .  . 

me nt  and         liable,  i.e.  the  drawer  or  indorsers  of  a  bill,  or  the  in- 
dishonour.        dorse rs  of  a  note,  it  has  no  application,  for  they  are  only 
liable  on  the  default  of  the  party  primarily  responsible  ; 
it   is   necessary  with   regard  to  them   that  the  holder 
should  present  the  instrument  to  the  person  primarily 
liable  on  the  very  day  it  becomes  due,  and  if  dishonoured, 
give  notice  of  its  dishonour,  unless  the  notice  of  dis- 
honour is   waived,  or  in  some   way   excused  (r).      As 
to  the  presentment,  even  when  necessary  to  charge  the 
acceptor  or  maker,  we  have  seen  that  it  need  not  be 
on  the  actual  day  of  the  instrument  becoming  due,  but 
to  charge  the   other  parties  the  presentment  must  be 
Instrument       on  the  exact  day  (s).      When,  however,  a   bill  or  note 
on  a  Sunday,    becomes  due  on  a  Sunday,  Christinas  Day,  Good  Friday, 
h»iidavH  biUk  or  Pubhc  fast  or  thanksgiving  day,  the  instrument  is 
presentable  and    payable  on  the   day  preceding  such 
day  ;   but  if  it  becomes  due  on  a   bank  holiday,  it  is 
presentable   and   payable   on    the    day   following    such 
day  (0- 

Reason  why  ^s  to  notice  of  dishonour,  the  law  requires  it  to  be 

notice  of  ....  .  -,   ,.  ,, 

dishonour  [a  given  for  this  reason,  "  because  it  is  presumed  that  the 
bill  is  drawn  on  account  of  the  drawee  having  effects 
of  the  drawer  in  his  hands  ;  and  if  the  latter  has  notice 
that   the    bill    is    not    paid,    he    may    withdraw    them 


ir)  45  &  46  Vict.  c.  61,  s.  4S.     As  to  when  notice  of  dishonour  is  ex- 
cused see  post,  pp.  182,  183. 

(*)  Byles  on  Bills,  281.  (t)  45  &  46  Vict.  c.  61,  s.  14. 
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immediately"  (u).      Upon   this   point  of  notice  of  dis- 
honour three  matters  require  attention  : — 

Firstly,  What  will  be  sufficient  notice  of  dishonour  ?  what  will  be 
The  answer  to  this  question  .  is,  that  though  no  formal  ^^"f 
notice  is  required,  yet  mere  knowledge  of  the  proba-  dishonour. 
bility  that  a  bill  or  note  will  be  dishonoured,  or  even 
actual  knowledge  of  the  dishonour,  will  not  be  sufficient, 
but  there  must  be  some  intimation   given    by  or  on 
behalf  of  the  holder  or  an  indorsee,  either  verbally  or 
in    writing,    which    sufficiently    identifies    the    bill   or 
note,    and    clearly    intimates    that    it    has    been   dis- 
honoured (v). 

Secondly,  To  whom  must  the  notice  of  dishonour  be  To  whom 
given  ?  The  answer  to  which  question  is,  that  notice  ^honour 
must  be  given  to  all  persons  the  holder  intends  to  must  be  given, 
charge ;  but  if  he  gives  notice  to  the  one  preceding 
him,  who  in  his  turn  gives  notice  to  the  one  preceding 
him,  and  so  on  throughout,  these  notices  will  all  operate 
for  the  benefit  of  the  holder,  each  person  having  his 
day  to  give  notice ;  but  if  this  link  of  notices  is  once 
broken,  then  the  liability  of  the  other  persons  to 
whom  notice  has  not  been  given  is  gone.  The  proper 
course  is,  therefore,  for  the  holder  to  always  give 
notice  to  every  prior  party  he  intends  to  charge  {<■). 
In  case  of  death,  notice  may  be  given  to  the  personal 
representative,  and  if  the  party  be  a  bankrupt,  either 
to  him  personally  or  to  his  trustee.  Where  there  are 
two  or  more  drawers  or  indorsers  not  partners,  uotice 
must  be  given  to  each,  unless  one  has  authority  to 
receive  it  on  behalf  of  all  (y). 

Thirdly,  Within  what  time  is  notice  of  dishonour  Within  what 
to  be  given  ?  The  answer  to  which  question  is  that  ■SonoSf  l'f 
the  notice   may  be   given  as  soon   as   the  bill  is  dis-  must  be  given. 

(tt)  Per  Bailer,  J.,  in  Biekerdikt  v.  Bolivian,  2  S.  L.  C.  102. 

(1  ■)  45  &  46  Vict.  c.  61,  s.  49. 

(.!•)  Byles  on  Bills,  239  ;  45  &  46  Vict.  c.  61,  s.  49. 

(y)   Broom's  Coins.  403. 
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honoured  (z),  and  that  it  must  be  given  within  a  reason- 
able time  thereafter.  As  to  this  reasonable  time  the 
rule  is  that  where  the  person  to  give  and  the  person  to 
receive  notice  reside  in  the  same  place,  the  notice  must 
be  given  or  sent  off  in  time  to  reach  the  latter  on  the 
day  after  the  dishonour  of  the  instrument ;  and  when 
the  person  giving  and  the  person  to  receive  notice 
reside  in  different  places,  the  notice  must  be  sent 
off  on  the  day  after  the  dishonour  of  the  instrument, 
if  there  be  a  post  at  a  convenient  hour  on  that- 
day,  and  if  there  be  no  such  post  on  that  day, 
then  by  the  next  post  thereafter.  Where  an  instru- 
ment when  dishonoured  is  in  the  hands  of  an  agent, 
he  may  either  himself  give  notice  to  the  parties  liable 
on  the  bill,  or  he  may  give  notice  to  his  principal  ; 
and  if  he  give  notice  to  his  principal,  he  must  do  so 
within  the  same  time  as  if  he  were  a  holder,  and  the 
principal,  upon  the  receipt  of  such  notice,  has  himself 
the  same  time  for  giving  notice  as  if  the  agent  had 
been  an  independent  holder  (a).  If  the  notice  is 
received  on  a  "  non-business  day  "  (b),  it  is  deemed 
Delay  in  giving  as  received  on  the  day  following  (c).  Delay  in  giving 
notice  of  dishonour  is  excused  when  the  delay  is 
caused  by  circumstances  beyond  the  control  of  the 
party  giving  notice,  and  not  imputable  to  his  default, 
misconduct,  or  negligence ;  but  when  the  cause  of 
delay  ceases  to  operate,  the  notice  must  be  given  with 
reasonable  diligence  (d). 

Wiien  '  However,  under  the  Bills  of  Exchange  Act,  1882  (c), 

of  dishonour  .  ,.,... 

dispensed         certain  cases  are  expressly  enumerated  in  which  notice 

of  dishonour  is  to  be  dispensed  with,  viz.:   (1)  Where 

(z)  Even  on  the  very  day,  although  there  is  a  possibility  of  its  yet 
being  taken  up  ;  but  the  bill  cannot  be  sued  on  until  the  next  day,  and 
a  writ  issued  on  the  due  day,  although  after  dishonour,  is  premature 
[Kennedy  v.  Thomas  (1894),  2  Q.  15.  759;  63  L.  J.  Q.  13.  861 ;  71  L. 
T.  144). 

In)  45  <t  46  Vict.  c.  6l,  s.  49  (12,   13). 

(6)  That  is,  a  Sunday,  Good  Friday,  Christmas  Day,  bank  holiday, 
or  a  day  appointed  by  royal  proclamation  as  a  public  fast  or  thanks- 
giving day  (45  &  46  Vict.  c.  61,  s.  92). 

Ic)  45  &  40  Vict.  c.  61,  f.  92 

ill)  S-.-ct.  50.     Studdy  v.  Beetty,  60  L.  T.  647.  (e)  Sect.  50. 
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the  notice  cannot  be  given,  or  does  not  reach  the  part  v. 
(2)  Where  notice  is  expressly  or  impliedly  waived.  (3) 
As  regards  the  drawer,  where  the  drawer  and  drawee 
are  the  same  person,  or  the  drawee  is  a  fictitious 
person,  or  a  person  not  having  capacity  to  contract, 
or  where  the  drawer  is  the  person  to  whom  the  bill 
is  presented  for  payment,  or  where  the  drawee  or 
acceptor  is,  as  between  himself  and  the  drawer,  under 
no  obligation  to  accept  or  pay  the  bill  (/),  or  where 
the  drawer  has  countermanded  payment.  (4)  As 
regards  the  indorser,  where  the  drawee  is  a  fictitious 
person,  or  a  person  not  having  capacity  to  contract, 
and  the  indorser  was  aware  of  the  fact  when  he 
indorsed,  or  where  the  indorser  is  the  person  to  whom 
the  bill  is  presented  for  payment,  or  when  the  bill 
was  accepted  or  made  for  his  accommodation. 

It  has  long  been  a  rule  not  only  as  to  bills  and  Effect  of 

.  alterations  in 

notes,    but   as    to  all    instruments,  that    any   material  hills  and  other 
alteration    after    execution    will    vitiate    them,    except  Uls  ,umen 
as    to    persons     consenting     to    such    alteration    (g). 
This    is    particularly    shewn    in   the    leading    case    of 
Master  v.  Miller  (//),  where  it  was  held  that  an   un-  Master  v. 

J\fi/frr 

authorized  alteration  of  the  date  of  a  bill  of  exchange  ' 
after    acceptance,    whereby    the    payment    would     be 
accelerated,  avoids  the  instrument,  and  no  action  can 
afterwards  be   brought  upon  it,  even  by  an  innocent 
holder  for  valuable  consideration.    To  a  certain  extent,  Provision  of 

,         '  Bills  of  Ex- 

however,  the  law  on  this  subject   has  been  altered    by  change  Act, 
the  Bills  of  Exchange  Act,   1882,  which  provides  that  r    2' 
where  a  bill  or  note  is  materially  altered  without  the 
assent  of  all  parties  liable  thereon,  it  is  avoided,  except 
as  against  a   party  who  has  himself  made,  authorized, 

(f)  This  would  comprise  an  accommodation  acceptance,  and  is  aa 
was  formerly  decided  in  Bickerdikc  v.  Boll  man,  2  S.  L.  C.  102  ;  1  T. 
R.  406. 

(</)  Pigot't  Case,  11  Rep.  at  fol.  27a;  Master  v.  Miller,  1  S.  L.  C. 
747;  4  T.  R.  320  ;    Vance  v.  Lowther,  1  Ex.  D.  176  ;  45  L.  J.  Ex.  200. 

(h)  1  S.  L.  C.  767.  See  also  Suffell  v.  The  Bank  of  England,  9  Q 
B.  I).  555  ;  51  L.  J.  Q.  B.  401  ;  47  L.  T.  146,  where  it  was  held  that 
the  altering  of  the  number  011  a  Bunk  of  England  note  invalidated  it. 
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or  assented  to  the  alteration,  and  subsequent  indorsers  ; 
provided,  however,  that  where  a  bill  has  been  materially 
•altered,  but  the  alteration  is  not  apparent,  and  the  bill 
is  in  the  hands  of  a  "  holder  in  due  course,"  such 
holder  may  avail  himself  of  the  bill  as  if  it  had  not 
been  altered,  and  may  enforce  payment  of  it  according 
to  its  original  tenor  (*).  This  provision  therefore  con- 
siderably mitigates  the  rigour  of  the  common  law,  and 
with  regard  to  a  non-apparent  alteration  the  position 
has  been  held  to  be  the  same  even  although  a  party 
has,  by  the  way  in  which  he  has  drawn  or  accepted  the 
bill,  placed  it  in  the  power  of  a  holder  to  make  the 
Scholfieldv.      alteration.      Thus  in   one  case  (j)  a  bill  of  exchange 

LordLondes-    was  ojraWn  for^OO  on  a  bill  stamp  sufficient  to  cover 
borough.  J  l 

.64000,  and  blanks  were  left  before  the  amount  of  the 

bill  both  in  the  words  and  figures,  and  it  was  accepted  in 

this  state,  and  then  the  drawer  fraudulently  altered  the 

bill  into  one  for  ^3500,  and  circulated  it  as  a  bill  for 

that  amount.      It  was  held  that  a  holder  in  due  course 

could  only  recover  the   ^500  for  which   the  bill  was 

originally  drawn,  there  being  no  duty  on  an  acceptor 

to  take   reasonable   care  that   a   bill    is   so  framed   as 

to  offer    no   obvious    opportunities    for    committing  a 

crime,  and   that   he   could   not   be  held   liable  on  the 

principle    of  estoppel    (k).      In   connection    with    this 

decision   it   should   be   observed   that   the    position    is 

different  as  regards  cheques,  for  if  by  the  carelessness 

of  a  customer  in   his  mode  of  drawing  a  cheque,  an 

opportunity  is  afforded  to  a  holder  to  alter  it  so  as  to 

increase  the  amount  of  it,  any  loss  must  be  borne  by 

the  customer,  and  not  by  the  banker  (/). 


Young  r. 
Orate. 


Immaterial 
alterations. 


If  an  alteration  is  made  in  an  instrument  which  is 
not  material,  such  alteration  will  have  no  effect ;   thus 

(i)  45  &  46  Vict.   c.   61,  ss.   64  (1),   89  (1).     This  provision  is  not 
retrospective,  anil  has  been  held  not  to  apply  to  Bank  of  England  notes 
Leeds  Bank  v.  Walker,  11  Q.  B.  D.  84 ;  52  L.  J.  Q.  B.  590). 

[j)  Schdlfield  v.  Lord  Londetiborough  (1896),  A.  C.  514;  65  L.  .T. 
Q-  B.  593  5  75  I-  T.  254. 

(k)  An  to  which  Bee  ante,  pp.  17,  18. 

Young  v.  Orote,  4  Bing.  253  ;  Chitty  on  Contracts,  55. 
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where  a  promissory  note  expressed  no  time  for  pay- 
ment (and  therefore,  as  we  have  seen  (in),  was  payable 
on  demand),  and  the  holder  inserted  the  words  "  on 
demand,"  it  was  held  such  alteration  did  not  affect 
the  validity  of  the  instrument,  for  it,  in  fact,  made 
it  nothing  more  than  it  was  before  (n).  As  to  what  What  are 
are  material  alterations,  the  following  in  particular  are  alterations, 
deemed  so,  viz.  :  Any  alteration  of  the  date,  the  sum 
payable,  the  time  of  payment,  the  place  of  payment, 
and,  where  a  bill  has  been  accepted  generally,  the 
addition  of  a  place  of  payment  without  the  acceptor's 
assent  (o). 

A  person  who  takes  a  bill  or  note  when  it  is  over-  Difference 
due  is  not  a  holder  in  due  course,  but  takes  it  subject  a  biri  or  note 
to  any  defect  of  title  affecting  it  at  its  maturity,  and  !^tf°reitand 
thenceforward  no  person  who  takes  it  can  acquire  or  becomes  due. 
uive  a   better  title  than  that  which  the  person   from 
whom   he  took   it  had  (p) ;    but  such    an   instrument 
transferred  before  it  becomes  overdue  has,  in  common 
with    other   negotiable    securities,    certain    advantages 
annexed  to  it,  from  the  principles  of  the  law  merchant. 
so  as  to  give  the  fullest  currency  and   effect  to  it  (q). 
One  of  the  chief  of  these  advantages  is  that,  although  a  Miller  v.  Race* 
person  has  found  such  an  instrument,  or  acquired  it  by 
means  of  fraud,  or  even  stolen  it,   yet,  provided   it   is 
payable  to  bearer  or  to  order,  and  has  been  indorsed  in 
blank,  it  will  pass  like  cash  by  mere  delivery,  so  that 
the  holder,  though  his  own  title  to  it  is  bad,  may  yet 
confer  a  good  title  to  it  on  a  person  taking  bond  fidi 
for  value  (r).      This,  indeed,  is  the  true  test  of  whether 
an  instrument  is  negotiable. 

As  to  what  are  negotiable  instruments,  it  was   for-  what  instru- 
ments are 

{nt)  Ante,  p.  [78.  itiable. 

(a)   Aldous  v.  t'unurcll,  L.  K.  3  Q.  B.  575. 

(o)   45  &  46  Vict.  c.  61,  b.  64  (2). 

(p)  Sect.  36  (2). 

(9)  It  may  be  noticed  that  if  a  liill  or  note  is  transfern  d  to  anoth<  1 
mi  the  day  it  becomes  due,  it  is  considered  as  transferred  before  it 
became  due.     See  Byles  <>n  Bills,  197. 

[r]  Miller  v.  Race,  1  S.  L.  G.  462  ;  1  Burr.  452. 
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merly  considered  that  no  English  instrument  could  bo 
negotiable  unless  it  was  thoroughly  established  as  of 
that  nature  by  the  law  merchant,  or  else  was  made  so 
by  some  statutory  provision,  and  that  no  stipulation,  or 
condition,  or  modern  custom,  could  by  itself  make  such 
an  instrument  negotiable  (s).  Instruments  the  negoti- 
able character  of  which  is  thoroughly  established  are  the 
following : — Exchequer  bills,  bills  of  exchange,  pro- 
missory notes,  bank  notes,  cheques,  East  Indian  bonds, 
and  dividend  warrants  (t).  As  regards  foreign  instru- 
ments, it  was,  however,  considered  that  they  might 
always  become  negotiable  by  modern  usage,  if  that 
usage  was  clearly  established  (u).  It  is  difficult  to 
see  the  force  or  sense  of  such  a  distinction,  and  the 
weight  of  authority  must  now  most  certainly  be  con- 
sidered as  against  it,  and  that  irrespective  of  the  true 
law  merchant,  any  instrument  may  become  negotiable 
by  modern  usage,  whether  it  is  an  English  or  a  foreign 
Bechiumalcvnd  instrument  (v).  In  two  recent  cases  it  has  been  dis- 
cRzoSL  tinctly  held  that  where  a  mercantile  usage  to  treat  as 
Trading  Bank,  negotiable  the  debentures  even  of  an  English  company 
has  been  proved,  the  Court  will  give  effect  to  such 
usage  notwithstanding  that  it  may  be  of  recent 
origin  (a;). 

No  title  even         It   must,   however,  be  clearly  borne  in   mind,  that 
instrumentcan  even  though  an  instrument  is  negotiable,  yet  if  it  is 

he  conferred     payable  to  order,  and  not  indorsed,  the  thief  or  finder 
by  a  forgery.      l    J  '  '      .  . 

cannot  pass  any  title  to  it  by  forging  the  indorse- 
ment (?/),  except,  indeed,  as  against  himself ;  nor  in 
the  case  of  a  cheque  crossed  "not  negotiable  "  can  a 
person  pass  any  better  title  than  he  had  himself  (z). 
Ma        And    for    the    principle    that     a     negotiable     instru- 

(*)   Crouch  v.  Credit  Fonder,  L.  R.  8  Q.  B.  374  ;  42  L.  J.  Q.  B.  183. 

(t)  Willis'  Law  of  Negotiable  Instruments,  54. 

(u)  Goodwin  \.  Robarts,  1  App.  Cas.  476  ;  44  L.  J.  Ex.  157. 

in  Palmer's  Company  Law,  248-252. 
.     Bechuanaland  Exploration  Company  v.   London  Trading  Bank 
(1898),  2  Q.    B.  658  :  67  L.  J.  Q.   B.  986;'  79  L.  T.  270;  Edehtein  v. 
Schuler  (1902),  2  K.  B.  144  ;  71  L.  J.  K.  B.  572  ;  87  L.  T.  204. 

(y)  Bylea  on  Bills,  350. 

(z)  Ah  to  crossing  a  cheque  "not  negotiable,''  see  pout,  p.  200. 
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ment  passes  like  cash  to  apply,  it  is  absolutely  necessary 
that  the  instrument  should  have  been  taken  for  valu- 
able consideration  and  bond  fide,  for  if  there  be  any 
mala  fides,  then  being  in  the  nature  of  specific  pro- 
perty, the  true  owner  has  a  right  to  recover;  but  any 
mala  fides  must  be  alleged  and  clearly  proved  (a),  and 
the  mere  fact  of  a  person  not  having  exercised  the 
fullest  caution  in  taking  such  an  instrument  will  not  be 
sufficient  to  deprive  him  of  his  rights  as  a  transferee. 
To  do  this,  actual  mala  fides  must  exist,  and  even  gross 
negligence  and  want  of  caution  in  taking  the  instru- 
ment are  not  sufficient  to  deprive  the  transferee  of  his 
rights,  and  can  simply  operate  as  evidence  of  mala 
fides.  If,  however,  a  transferee  of  a  bill,  or  note,  or 
other  negotiable  security,  wilfully  shuts  his  eyes  to 
manifest  circumstances  of  suspicion  in  a  case  in  which 
he  must  have  concluded  there  was  something  wrong, 
and  has  purposely  forborne  from  inquiry,  then  this 
is  equivalent  to  mala  fides.  In  other  words,  if  there 
were  circumstances  sufficient  to  put  a  person  upon 
inquiry  which,  if  made,  would  probably  have  led  to  the 
discovery  of  a  defect,  neglect  to  make  such  inquiry 
is  sufficient  to  constitute  constructive  notice  of  the 
defect  (b).  It  is  sometimes  by  no  means  easy  to  de- 
termine when  this  principle  applies.  In  one  case,  London  Joint 
a  broker,  in  fraud  of  the  owners,  pledged  negotiable  Simmons. 
instruments  belonging  to  other  persons  with  his 
bankers,  who  did  not  know  whether  they  belonged 
to  the  broker  or  to  other  persons,  or  whether  the 
broker  had  any  authority  to  deal  with  them,  and  they 
made  no  inquiries.  The  broker  having  absconded, 
the  bankers  realised  the  securities,  and  in  an  action 
brought   by  the  real  owner,  who   had   merely,  in   the 


(o)  Goodman  v.  Harvey,  4  A.  &  E.  870  ;  Usher  v.  Rich,  io  A.  &  I. 
784. 

(6)  Goodman  v.  Harvey,  4  A.  &  E.  870 ;  Jia/Jiael  v.  Bank  of  Eng- 
land, 17  C.  B.  161  ;  Jones  v.  Gordon,  2  App.  Cas.  616;  47  L.  J.  Bk. 
J  ;  Sheffield  v.  London  Joint  Stock-  Bank,  1 3  App.  Cas.  332  ;  57  L.  J. 
Ch.  qS6  ;  58  L.  T.  735  ;  Colonial  Bank  v.  Cody,  15  App.  Cas.  267  ;  6  ^ 
L.  T.  27;  39W.R.  .7. 
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ordinary  way  of  business,  intrusted  the  securities  to 
the  broker,  it  was  held  that  there  being,  as  a  matter 
of  fact,  no  circumstances  to  create  suspicion, — although 
the  bankers  knew  their  customer  was  a  broker,  and  as 
such  might  very  likely  have  securities  of  clients  in  his 
possession, — the  bankers  were  entitled  to  realise  the 
securities  and  retain  the  proceeds  (c). 

What  consti-  With  regard  to  the  point  of  what  will  be  sufficient 
couBideratioii6  valuable  consideration  for  the  transfer  of  a  bill  or 
for  a  bill  or  note,  the  Bills  of  Exchange  Act,  1882  (d),  provides 
as  follows  :  "  Valuable  consideration  for  a  bill  may 
be  constituted  by  (1)  any  consideration  sufficient  to 
support  a  simple  contract;  (2)  an  antecedent  debt 
or  liability,  and  such  a  debt  or  liability  is  deemed 
valuable  consideration  whether  the  bill  is  payable  on 
demand  or  at  a  future  time.  Where  value  has  at 
any  time  been  given  for  a  bill,  the  holder  is  deemed 
to  be  a  holder  for  value  as  regards  the  acceptor  and 
all  parties  to  the  bill  who  became  parties  prior  to  such 
time  (<?).  Where  the  holder  of  a  bill  has  a  lien  on  it 
arising  either  from  contract  or  by  implication  of  law, 
he  is  deemed  to  be  a  holder  for  value  to  the  extent  of 
the  sum  for  which  he  has  a  lien  "  (/). 

Forgery.  As   has  been   already  stated,  the   general  rule  has 

always  been  that  no  title  can  be  obtained  through  a 
forgery,  and  this  is  also  expressly  provided  by  the 
Bills  of  Exchange  Act,  1882  ((/).  A  forged  signature 
cannot  be  ratified,  but  if  a  person  whose  signature 
has  been  forged,  so  conducts  himself  as  to  induce  the 

(c)  London  Joint  Stuck  Hank  v.  Simmons  (1892),  A.  C.  201  ;  61  L. 
J.  Ch.  723  ;  66  L.  T.  625.  It  is  no  doubt  somewhat  difficult  to  recon- 
cile this  case  with  Sheffield  v.  London  Joint  Stock  Bank,  13  A  pp.  Cas. 
332  ;  57  L.  J.  Ch.  986  ;  58  L.  T.  735  ;  but  the  principle  is  the  same 
in  each  case,  and  the  real  difficulty  is  the  application  of  the  principle 
t<»  the  particular  facts. 

(d)  45  &  46  Vict.  c.  61,  s.  27. 

(e)  Thus  Buppoae  a  bolder  for  value  indorses  a  bill  to  an  agent  for 
collection,  the  agent  can  sue  the  acceptor,  but  could  not  sue  his  own 
principal. 

(/)  As  to  sufficiency  of  consideration,  see  also  Stott  v.  Fairlamb, 
53  I,  .1.  Q.  B.  47  ;  32  W.  R.  354  ;  49  L.  T.  525. 
((j)  45  ii  46  Vict.  c.  61,  s.  24. 
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bolder  to  take  it  to  be  genuine,  be  is  estoppel  from  Estoppel 
afterwards  setting  up  tbe  forgery  (//).  If  a  bill  or 
note  bearing  a  forged  indorsement  is  paid  by  a  banker, 
tbe  loss  will  fall  on  him,  and  not  on  the  customer  (i); 
in  which  respect  it  is  now  different  from  a  cheque,  as  is 
hereafter  noticed  (/).  Where  the  acceptance,  making.  Fraud, 
or  indorsement  of  a  bill  or  note  is  obtained  by  fraud, 
so  that  the  party  sought  to  be  made  liable  on  it  has 
had  in  fact  no  contracting  mind,  he  is  not,  in  the 
absence  of  negligence  on  his  part,  liable  upon  it  (k). 

Tbe  important  case  of  Bank  of  Enqland  v.   Vaqli-  Bankof 

7  i  n  i  ■       i         „      ,.  England  v. 

ano  (l)  may  here   be  conveniently  noticed.      Vaghano  Vagliamo 

had  a  large  banking  account  with  the  Bank  of  Eng- 
land. One  of  Vagliano's  clerks  from  time  to  time 
drew  out  bills,  to  which  he  forged  tbe  name  of  a 
well-known  customer,  put  them  amongst  Vagliano's 
ordinary  bills,  and  thus  got  bis  acceptances  to  a 
number  of  such  forged  bills,  amounting  in  all  to 
about  .£70,000.  To  further  deceive  his  master,  the 
clerk  had  taken  care  to  draw  these  bills  in  favour  of 
a  person  the  customer  was  in  the  habit  of  drawing  in 
favour  of.  The  clerk  also  took  care  that  the  bank 
was  from  time  to  time  advised  of  these  bills,  and  they 
were  duly  paid,  and  debited  in  Vagliano's  pass-book. 
At  last  the  fraud  was  discovered,  and  Vagliano  sought 
to  recover  from  the  bank  the  total  amount  of  these 
fraudulent  bills,  with  which  his  account  had  been 
debited.  He  succeeded  originally,  and  before  the 
Court  of  Appeal,  but  failed  in  tbe  House  of  Lords. 
It  will  be  observed  that  there  was  here  a  forgery  of  Grouuds  of 
the  indorsement  of  the  payee,  and  therefore,  having  in  toe  House 
reference  to  what  has  been  stated  in  the  last  para-  of  Li"'',s- 
graph,  primarily  the  loss  would  have  had  to  be  borne 
by  the  banker ;   but  amongst  other  provisions  in   the 

(/<)  Byles  on  Bills,  272. 

(i)  RobarU  v.  Tucker,  16  Q.  B.  560.  [j)  See  post,  p.  197. 

(*)  Foster  v.  Maehinnon,  L.  R.  4  C.  P.  704;  38  L.  J.  C.  P.  310; 
Lewis  v.  Clay,  67  L.  J.  Q.  B.  224  ;  77  L.  'J'.  653  ;  46  W.  11.  319. 

(I)  (1891)'  A.  C.  107  ;  60  L.  J.  Q.  B.  145  ;  64  L.  T.  353  ;  39  W.  U. 
657- 
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Bills  of  Exchange  Act,  1882,  is  the  following: — 
"  Where  the  payee  is  a  fictitious  or  non-existent  per- 
son, the  bill  may  be  treated  as  payable  to  bearer"  (m). 
The  House  of  Lords  held  that  a  person  is  fictitious 
when  he  is  named  by  way  of  pretence  only,  and  with- 
out the  intention  that  he  shall  be  the  person  who  is 
to  receive  payment,  and  that  it  makes  no  difference 
whether  the  name  of  such  payee  is  that  of  an  actually 
existing  person  or  not.  This  is  sufficient  in  itself  to 
explain  the  decision  to  the  student,  but  further,  it  was 
held  that  Vagliano  had  been  guilty  of  negligence,  and 
that  he  must  be  the  person  to  bear  the  loss,  and  not 
the  bank  ;  for  where  one  of  two  innocent  parties  must 
suffer  by  the  fraud  of  the  third,  he  who  by  his  con- 
duct, however  innocently,  enables  the  fraud  to  be  com- 
mitted must  be  the  sufferer  (n). 

How  the  T;iie  Habilitv  on  bills  and  notes   may  be   discharged 

liability  on         .  "  J  . 

a  bill  or  note  in  different  ways,  and  especially  as  to  different  parties 
charged/'  ^o  them.  If  the  person  primarily  liable  on  such  an 
instrument  pays  the  amount,  that  necessarily  dis- 
charges all  the  other  parties ;  but  if  a  person  not  so 
primarily  liable  pays  it,  then  only  he  and  parties  sub- 
sequent to  him  are  discharged,  and  the  liability  of 
prior  parties  remains  (0).  Irrespective  of  payment,  the 
obligation  on  such  an  instrument  may  be  discharged 
by  the  acceptor  becoming  the  holder  of  it  in  his  own 
right  (p);  or  by  the  holder  absolutely  and  uncondi- 
tionally renouncing  his  right  against  the  acceptor,  which 
renunciation  must  either  be  effected  by  writing,  or 
by  delivering  up  the  bill  to  the  acceptor  (q)  ;  or  by 
intentional  cancellation  of  the  instrument  apparent  on 
its  face  (r)  ;   or  by  any  material  alteration  (s)  ;  also,  as 

(m)  45  &  46  Vict.  c.  61,  h.  7  (3). 

1  I'iiiihm  v.  Attni.ljoroiKjh  (1S07),  A.  C.  90;   66  L.  J.  Q. 
B.  221  ;  75  L.  T.  556. 

(0)  45  &46  Vict.  c.  61,  8.  59.  (p)  Sect.  61. 

(7)  Sect.  62.  Re  George,  Francis  v.  Bruce,  44  Ch.  D.  627  ;  59  L.  J. 
Ch.  709;  69  L.  T.  49  ;  Edwards  v.  Walters  (1896),  2  Ch.  157  ;  65  L. 
J.  Ch.  557  ;  74  L.  T.  396. 

(r)    45  &  46  Vict.  C.  6l,  8.  63. 

(«)   Sect.  64.     See  ante,  p.  183. 
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to  parties  not  primarily  liable,  by  omission  to  present 

and  give  clue  notice  of  dishonour  (t)      And  as — as  has  Acta  which 
,  •    ,     i         ,   /    \       -i  ■   •    '       c    n  ,  •        .will  operate 

been  pointed  out  (u) — the   position  ot   the   parties   is  to  disci 

similar  to  that  of  creditor,  principal  debtor,  and  surety,  f^f^—^1 

any  act  that  will    operate  to  discharge    sureties   will 

operate   to  discharge  parties  not   primarily   liable    on 

bills    and    notes  (v).      Noting    or    protesting    is    not  Noting  and 

necessary  to  entitle  a  person  to  sue  on  an   inland   bill  necessary  for 

or   note,   although    even    as    to    them    noting   is  very  a  f<",e,s,,> but 
»  o  o  j   not  for  an 

usual ;  but  in  the  case  of  a  foreign  bill  both  noting  and  inland  bill. 
protesting  are  generally  necessary  (x).      By  the  noting 
is  meant  a  minute  made  by  a  notary  public,  or  consul, 
of  the  fact  of  the  presentment  and   dishonour  of  the 
instrument ;  and  by  the  protesting  is  meant  a  solemn 
declaration   by  the   same  official   that  the  instrument 
has  been  presented  for  payment  and  dishonoured.      An 
inland   bill   is  one   which   on  its  face   purports   to  be  What  is  an 
both  drawn  and  payable  in   the   United   Kingdom,  orwnatiaa 
the   Islands   of  Man,  Guernsey,  Jersey,   Alderney,   or  forel«» bl11- 
Sark,   or  the  islands  adjacent  to  any  of  them,  bein^r 
part  of  the  dominions  of  Her  Majesty,  or  drawn  within 
those  limits  on  some  person  resident  therein,  and   any 
other  bill  is  a  foreign  bill  (y).      The  chief  peculiarities  Peculiarities 
of  a  foreign  bill  in  which  it  differs  from  an  inland  one 
are — that  it  may  be  stamped  after  execution  ;   it  re- 
quires noting  and  protesting ;   it  is  most  usually  drawn 
in  parts ;   and  it  is  occasionally  drawn  at  one  or  more 
"  usance  "  (z). 

With  regard  to  the  law  which  governs  bills  drawn  Rules  of  Con- 
or payable  abroad,  the  Bills  of  Exchange  Act,   I  882,  regards  foreign 
contains  full  provisions  on  the  subject.      It  declares  j£^g ^fflTct. 
that  the  validity  as  regards  requisites  in   form   is  de- 
termined by  the   law  of  the   place   of  issue,   and   the 
validity,  as  regards  requisites  in  form  of  the  super- 

(t)  See  ante,  pp.  179-183.  (u)  Ante,  pp.  171,  174. 

(v)  For  the   acts  that  will  operate  to  discharge  sureties,  see  ante, 

PP-  54,  55- 

(x)  45  &  46  Vict.  c.  61,  B.  51.  (y)  Sect.  4. 

(z)  As  to  meaning  of  "  usance,"  see  ante,  p.  178. 
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veiling  contracts,  such  as  acceptance,  or  indorsement, 
or  acceptance  supra  protest,  is  determined  by  the  law 
of  the  place  where  such  contract  was  made,  provided 
that  where  a  bill  is  issued  abroad,  it  is  not  invalid  bv 
reason  only  that  it  is  not  stamped  in  accordance  with 
the  law  of  the  place  of  issue,  and  that  where  a  bill 
issued  abroad  conforms  as  regards  requisites  in  form 
to  the  law  here,  it  may,  for  the  purpose  of  enforcing 
payment  thereof,  be  treated  as  valid  as  regards  every 
one  here.  The  interpretation  of  the  drawing,  indorse- 
ment, or  acceptance,  is  determined  by  the  law  of  the 
place  where  made  ;  but  when  an  inland  bill  is  indorsed 
in  a  foreign  country,  the  indorsement  as  regards  the 
payer  is  interpreted  according  to  the  law  here.  The 
duties  of  the  holder  with  regard  to  presentment,  pro- 
test, and  notice  of  dishonour  are  determined  by  the 
law  of  the  place  where  the  act  is  done,  or  the  bill  is 
dishonoured  ;  and  where  the  bill  is  drawn  abroad  and 
payable  here,  the  amount  of  the  bill,  in  the  absence  of 
stipulation,  is  calculated  according  to  the  rate  of  ex- 
change for  sight  drafts  at  the  place  of  payment  on  the 
day  the  bill  is  payable.  Where  a  bill  is  drawn  in  one 
country  and  payable  in  another,  the  point  of  when  it  is 
due,  having  reference  to  the  existence  or  non-existence 
of  days  of  grace,  is  determined  by  the  law  of  the  place 
where  it  is  payable  (a). 

Receipt  on  A  receipt  for  the  money  given  on  the  back  of  a  bill 

ornate  iV"      or  no^e  did  not  formerly  require   a  receipt  stamp,  but 
quires  stamp,    ft   does  now  (fry      j^  perS0n  paying  a  negotiable  in- 
strument has  a  right  to  the  possession  of  it  (c). 


Ambiguous 
instrument. 


If  an  instrument  is  on  its  face  so  ambiguous  that 
it  is  doubtful  whether  it  is  meaut  as  a  bill  or  a  note, 
it,  is  in  the  election  of  the  holder  to  treat  it  as  either; 
and  where  a  person  gave  a  note  for   money  borrowed, 

(a)  45  &  46  Vict.  c.  61,  s.  72. 

(6)  Formerly  see  54  &  55  Vict.  c.  39,  schedule  I,  title  "Receipt 
Exemptions  ;"  but  now  see  Finance  Act,  1895  (58  Vict.  c.  16,  8.  9). 
(c)  Byles  on  Bills,  307. 
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"  which  I  promise  never  to  pay,"  it  was  held  that  the 
word  "never"  might  be  rejected  (d).  A  corporation 
cannot  bind  itself  by  a  bill  or  note  unless  incorporated 
for  the  very  purpose  of  trade  (e). 

The  effect  of  losing  a  negotiable  instrument  formerly  Position  if 

l-iii  i  l  •  c  j-i      negotiable 

was,  that  no  action  could  be  brought  in  respect  or  the  instrument 

amount  payable  thereon,  because  there  was  always  the  lost- 

possibility  that  it  might  have  got  into  the  hands  of 

a  bond  fide  holder  for  value ;  but  equity  would  have 

given  relief  on  a  proper  indemnity  being  given,  on  the 

principle  of  an  accident ;    and   by  the  Common   Law 

Procedure  Act,  1854  (/),  power  was  given  at  law  for 

the  court  or  a  judge  to  order  that  the  loss  should  not 

be   set   up   on   a    like   indemnity  being   given.      It  is  Demanding 

now   provided   by  the   Bills  of   Exchange  Act,  1882/ 

that  where  a  bill  has  been  lost  before  it  is  overdue, 

the  person  who  was  the  holder  of  it  may  apply  to  the 

drawer  to  give  him   another  bill  of  the   same  tenor, 

giving  security  to  the  drawer,  if  required,  to  indemnify 

liim    against    all    persons    whatever,  in    case   the    bill 

alleged  to  have   been  lost  shall  be  found  again,  and 

that  if  the  drawer  on  such  request  refuses  to  give  such 

duplicate  bill,  he  may  be  compelled  to  do  so  (g).     This 

Act  also  contains  a  further  provision  to  the  effect  that  Ordering  loss 

t  1  -ii     xi  1  not  to  be 

in  any  action  or  proceeding  upon  a  bill,  the  court  or  set  m>. 
judge  may  order  that  the  loss  of  the  instrument  shall 
not  be  set  up,  provided  that  an  indemnity  be  given, 
to  the  satisfaction  of  the  court  or  judge,  against  the 
claim  of  any  other  person  upon  the  instrument  in 
question  (h). 

A  bill    or   note   carries   interest   from   the   time   of  Bill  or  note 
dishonour  as  regards  the  acceptor  or  maker  thereof ;  interest. 
and  as  regards  any  other  party  liable  thereon,  from  the 
time  of  notice  of  dishonour  having  been  given  to  such 

(rf)  Chitty  on  Contracts,  129. 
(./')  17  &  18  Vict.  c.  125,  s.  87. 
(g)  45  >^  46  Vict.  c.  61,  s.  69. 


w 

Ibid. 

365 

(A) 

Sect 

70. 
N 
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Tender  after 
bill  .hie. 


Summary  of 
differences 
between  bills 
and  notes 
;m<3  other 
simple 
contracts. 


.Relation  exist 
ing  between 
banker  and 
customer. 


other  party.  And  it  has  been  decided  that  when  a  per- 
son guarantees  payment  of  a  bill  or  note,  he  is  liable 
not  only  for  the  principal  amount  of  it,  but  also  for 
interest  (;'). 

It  is  not  technically,  though  it  must  nearly  always 
be  practically,  a  defence  to  an  action  brought  on  a 
bill  or  note  that  after  the  day  for  payment  the  de- 
fendant tendered  the  amount  to  the  plaintiff,  for  be 
has  committed  a  breach  in  not  paying  on  the  day, 
and  the  plaintiff's  claim  may  possibly,  under  special 
circumstances,  be  for  damages  beyond  the  mere  amount 
of  the  bill  (/). 

To  sum  up  as  to  bills  and  notes,  the  following  may 
be  stated  as  the  chief  points  in  which  they  differ  from 
other  simple  contracts  : — 

1.  They  must  always  be  in  writing. 

2.  They  must  always  be  stamped,  and  as  to  inland 
bills,  before  execution  (k). 

3.  They  import  a  consideration,  so  that  it  need  not 
appear  on  the  face  of  the  instrument  (I). 

4.  They  carry  interest. 

5.  They  are  negotiable. 

The  relation  existing  between  a  banker  and  his  cus- 
tomer is  not  that  of  trustee  and  cestui  que  trust,  but  of 
debtor  and  creditor.  "  The  customer  lends  money  to  the 
banker,  and  the  banker  promises  to  repay  that  money, 
and,  whilst  indebted,  to  pay  the  whole  or  any  part  of 
the  debt  to  any  person  to  whom  his  creditor,  the  cus- 
tomer, in  the  ordinary  way  requires  him  to  pay  it "  (m), 

(i)  ArkirvKin  v.  Elm  nxp>  r<j<  r,  16  M.  &  W.  99.  See  also  45  &  46 
Vict.  c.  61,  8.  57. 

( j)  Hume  v.  Peploe,  8  East,  168. 

(/.•)  A  bill  or  note  not  properly  stamped  cannot  be  admitted  even  as 
evidence  of  the  receipt  of  the  money  alleged  to  have  been  lent  :  Ash- 
ling v.  Boon  (1891),  1  Oh.  601  ;  64  L.  T.  193. 

(1)  A  guarantee  is  the  same  on  this  point  ;  see  19  &  20  Vict.  c.  97, 
B.  3,  ante,  p.  53. 

(m)  Per  Alderson,  B.,  in  Roharts  v.  Tucker,  16  Q.  B.  575;  Hill  v. 
Foley,  2  H.  L.  C.  28. 
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and  this  debt  is  paid  by  the  banker  duly  honouring 
his  customer's  bills,  notes,  and  cheques. 

A   cheque   has   already   been    defined    as   a   bill    ofCheq 
exchange  drawn  on  a  banker,  payable  on  demand  (71). 
The   drawer   of   the    cheque    is    the    person    primarily 
liable,  and   it   is   the  duty   of    a   banker   to   cash   his 
customer's  cheques  if  he  has  sufficient  assets  of  that 
customer,  and  if  he  fails  in  this  duty  an   action  will 
lie  against  him,  even  although  the  customer  has  sus- 
tained no  actual  loss  or  damage  by  his  act  (<>).     Cheques  The  rules  as  to 
are  not  intended,  like  bills  and  notes,  for  circulation,  appiy  gene- 
but,  generally  speaking,  the  rules  as  to  bills  and  notes  ^^g 
apply  to  them,  and  in  particular  they  are  negotiable  (p). 
A  person    receiving  a    cheque    should    present   it   for  Time  within 
payment  within  a  reasonable  time  (q) ;   and  in  deter-  si10uiil  be'pre- 
n lining  what   is   a   reasonable   time,   regard    must   be sented- 
had   to   the   nature   of    the   instrument,  the   usage   of 
trade  and  of  bankers,  and  the  facts  of  the  particular 
case   (r).      Ordinarily,   however,   if   the    banker    is    in 
the  same  place,  it  should  be  presented  during  the  next 
day,  and  if  in  a  different  place,  forwarded  for  present- 
ment within  that  time,  and  presented  by  the  person 
to  whom  so  forwarded  within  the  day  after  he  receives 
it  (s).      Where  a  cheque  is  not  presented  for  pavment  Consequence 

...  ,  11-  tit  of  non-present- 

within  such  reasonable  time,  and  the  drawer,  or  person  meut  within 
on  whose  account  it  is  drawn,  had  the  right  at  the  time1.'101*1" 
time  when  it  should  have  been  presented,  as  between 
himself  and  the  banker,  to  have  the  cheque  paid,  and 
suffers  actual  damage  through  the  delay,  he  is  dis- 
charged to  the  extent  of  such  damage,  that  is  to  say, 
to  the  extent  to  which  such  drawer  or  person  is  a  cre- 
ditor of  the  banker  to  a  larger  amount  than  he  would 


(n)  Ante,  p.  167. 

(o)  Marzetti  v.  Williams,  1  B.  &  A.  415.    This  furnishes  an  instance 

of  the  truth  of  the  rule  that  injuria  situ  damno  will  entitle  a  person 
to  maintain  an  action,  as  to  which  see  ante,  pp.  3,  4. 

(  p)  M'Lean  v.  Clydesdale  Banking  ( '<<.,  9  App.  Ca*.  95  ;  50  L.  T.  457. 

{q)  45  &  46  Vict.  c.  61,  s.  45. 

(r)  Sect.  74  (2). 

(s)   Byles  on  Bills,  22. 
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have  been  had  such  cheque  been  paid.  The  holder  of 
a  cheque  as  to  which  such  drawer  or  person  is  dis- 
charged is,  however,  a  creditor  of  the  banker  in  lieu 
of  such  drawer  or  person  to  the  extent  of  such  dis- 
charge, and  is  entitled  to  recover  the  amount  from 
him  (t).  Thus,  suppose  A.  draws  a  cheque  on  his 
bankers  for  ^50,  and  pays  it  to  B.,  who  neglects  to 
present  it  within  a  reasonable  time,  and  meanwhile 
the  banker  fails,  A.  having  at  the  time  sufficient 
money  to  his  credit  to  meet  the  cheque,  here  A. 
is  discharged,  but  13.  can  prove  for  £50  against  the 
banker's  estate. 

Overdue  It  has  been  already  stated  that  a  person  taking  a 

bill  or  note  after  it  becomes  due  takes  it  subject  to 
all  faults  it  was  subject  to  in  the  transferor's  hands  (u). 
It  has,  however,  been  decided  that  this  rule  does  not 
primarily  apply  to  cheques  (v),  but  that  if  a  cheque  has 
been  overdue  for  an  unreasonable  length  of  time,  then 
it  does  (as).  A  person,  therefore,  who  takes  a  stale 
cheque,  takes  it  at  his  peril ;  if  it  is  in  all  respects  a 
good  cheque,  he  can  enforce  it  against  the  drawer,  but 
if  it  is  affected  by  fraud  or  illegality,  he  cannot  recover 

Post-dated  on  it.  A  post-dated  cheque  bearing  merely  an  ordinary 
penny  stamp  is  a  valid  and  negotiable  instrument,  and 
is  complete  and  regular  upon  the  face  of  it,  so  that  a 
person  taking  such  a  cheque  before  its  date  has  never- 
theless a  good  title  (y). 

A  banker  p«y-       If  a  banker   pays  a  cheque  to  which  the  drawer's 
cheque  bears    signature  has  been  forged,  he  (the  banker)  must  bear 
the  loss   incurred  thereby,  unless  it  has  been  caused 
by  the   customer's  negligence  (z).      The  liability  of  a 

it)   45  &  46  Vict.  c.  61,  s.  74  (i,  3). 

(a]  .1  nte,  ]>.  185. 

(?)  London  .1  ('..mihi  Banking  Co.  v.  Groome,  8  Q.  B.  D.  278;  51 
!>..(.  Q.  ]'..  224,  30  W.  R.  382. 

(as)  45  &  46  Vict.  c.  61 ,  r.  36  (3),  and  s.  73.  "What  is  an  un- 
reasonable length  of  time  for  this  purpose  is  a  question  of  fact." 

(y)  Hitchcock  v.  Edwards,  60  L.  T.  636 ;  Royal  Bank  of  Scotland  v. 
Tottenham  (1894),  2  Q.  B.  715  ;  64  L.  J.  Q.  13.  99  ;  71  L.  T.  168. 

(z)  Robarts  v.  Tucker,  16  Q.  B.  560;  Young  v.  Grote,  4  Bing.  253  ; 
and  see  Baxendale  v.  Bennet,  3  Q.  B.  D.  525  ;  47  L.  J.  Q.  B.  624. 


tip-  loss. 
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banker  in  the  case  of  his  paying  a  cheque  bearing  a 
forged  indorsement  was  formerly  the  same  ;   but  this 
being  considered  a  hardship  on  bankers, — who,  whilst 
they  may  reasonably  be  supposed  to   know  their  cus- 
tomers' signatures,  cannot  possibly  be  expected  to  know 
the  signatures  of  payees, — it  has  been  provided,  with  Butnol 
regard  to  indorsement,  that  the  banker  shall  be  dis-  jJjJSJUjJ 
charged  if  the  cheque  purports  to  be  duly  indorsed,  so 
that  in  the  case  of  a  forged  indorsement  of  a  cheque  the 
loss  now  falls  on  the  customer  (a).     But  though  a  banker 
is  thus  protected,  yet  a  third   person  who   cashes   a  Ogden  v. 
cheque   bearing  a  forged  indorsement  is  not,  and   my;""s'- 
such  an  event  will  be  liable  to  refund,  to  the  rightful 
owner  of  the  cheque,  the  money  which  he  received 
when    it  was   honoured    by  the    banker   on   whom    it 
was  drawn   (b).      However,   bankers   who  receive  and  Protection  of 
collect  cheques  for  their  customers  are  specially  pro-  ' '"'  ers" 
tected    by  the  Bills  of   Exchange  Act,    1882,  which 
provides  that  where  a  banker  in  good  faith,  and  with- 
out negligence,  receives  payment  for  a  customer  of  a 
cheque  crossed  generally,  or  specially,  to  himself,  and 
the  customer  has  no  title,  or  a  defective  title  thereto, 
the   banker  shall   not  incur  any  liability  to  the   true 
owner  of  the  cheque  by  reason  only  of  having  received 
such  payment  (c). 

The  enactment  just  mentioned  is  manifestly  one  of  importance' of 
great  importance  to  bankers.      It  has  been  held  that  f,"otec^ n<* 
a  banker  thus  collecting  a  cheque  for  a  customer  is  bankers. 
relieved  from  liability  although  the  customer's  account 
is  overdrawn,   and   the  effect  of    the   collection   is  to 
benefit  the  banker  by  enabling  him  thus  to  get  payment 
of  the  overdraft  (d).      A  person   may  be  a  customer  Great  Western 
within   the  meaning  of  the   statute  although   he   has  ^county 

— —       Bank. 

(><)   16  (fe  17  Viet.  c.  59  ;  amended  and  re-enacted  by  45  &  46  Vict. 

C.   6l,   R.  6O. 

(b)  Ogden  v.  Benas,  L.  R.  9  C.  P.  513  ;  43  L.  J.  C.  P.  259  ;  22  W. 
R.  S05. 

(r)  45  &  46  Viet.  c.  61,  s,  82. 

{d)  Clarke  v.  London  <fc  County  Banking  Co.  (1897)1  l  Q-  ^  552  » 
66  L.  J.  Q.  B.  354 ;  76  L.  T.  293. 
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Gordon. 


not  actually  got  an  account  at  the  bank  ;  but  the  mere 
fact  that  he  has  long  been  in  the  habit,  for  his  own 
convenience,  of  getting  a  banker  to  cash  cheques  for 
him,  does  not  make  him  a  customer  so  as  to  protect 
the  banker  (e),  though  if  the  banker  made  some  charge 
London  City  for  cashing  them  it  would  no  doubt  be  otherwise.  It 
has  recently  been  held  that  the  protection  afforded  by 
the  enactment  is  restricted  to  the  process  of  collecting 
the  cheque  for  the  customer,  and  does  not  extend  to 
a  case  in  which  the  banker  makes  himself  a  holder 
for  value — as,  for  example,  by  immediately  crediting 
the  customer  with  the  amount  of  the  cheque  (/). 
From  these  decisions  (which  are  quoted  below) 
we  gather  the  following  points:  (i)  If  a  banker 
takes  for  collection  a  cheque  payable  to  some  one 
other  than  his  customer  for  whom  he  is  collecting  it, 
but  yet  has  his  customer's  indorsement,  he  gains  no 
protection  from  the  enactment  in  question.  (2)  Irre- 
spective of  this,  a  banker  gains  no  protection  if  he 
places  the  amount  of  the  cheque  to  the  customer's 
credit  before  it  is  collected,  and  allows  him  to  draw 
against  the  amount.  (3)  Irrespective  of  either  of  the 
two  foregoing  points,  a  banker  gains  no  protection  by 
himself  crossing  the  cheque,  for  to  give  him  protection 
it  must  be  crossed  before  being  paid  in. 


Customer 
overdrawn, 


Crossing 

cheques. 


If  a  banker  pays  money  on  a  customer's  cheque  to 
some  third  person,  he  cannot,  on  discovering  that  such 
customer  has  overdrawn  his  account,  recover  back  the 
sum  he  has  paid  (g). 

Cheques  are  frequently  crossed,  that  is,  they  have 
the  name  of  some  banker  written  across  them,  or 
simply  two  transverse  lines  with  or  without  the  words 
"  &  Co.,"  leaving  the  name  of  the  particular  banker  to 
be  filled  in  or  not,  but  at  any  rate  rendering  it  neces- 

(e)  (Jreut  Western  /.'</.  v.  London  &  County  Banking  Co.  (1901),  A. C. 
414  ;  70  L.  J.  Q.  B.  915  ;  85  L.  T.  152  ;  50  \V.  R.  50. 

(f)  London  City  Jt  Mid.   Hunk  v.  Gordon,  Capital  &  Counties  Bank 
v.  Gordon  1 1903),  A.  C.  240  ;  72  L.  J.  K.  B.  451  ;  88  L.  T.  574. 

•/;  Chamber!  v.  Miller,  13  C.  B.  (N.  S.)  125. 
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sary  that  it  should  be  paid  through  some  banker.     The  meaning, 
subject  of  crossed  cheques,  irrespective  of  any  statute,  effect 'of  " 

is  well  dealt  with  in  "  Byles  on  Bills  "  as  follows  :   "  It  crowing  a 
J  m  >       cheque :it 

has  long  been  a  common  practice,  nut  only  in  the  City  common  law. 

of  London,  but  throughout  England,  to  write  across  a 
cheque  the  name  of  a  banker.  The  meaning  of  this 
crossing  was  to  direct  the  drawees  to  pay  the  cheque 
only  to  the  banker  whose  name  was  written  across  ; 
and  the  object  was  to  invalidate  the  payment  to  a 
wrongful  holder  in  case  of  loss  ;  but  it  has  been  held 
that  at  common  law  the  effect  is  to  direct  the  drawees 
to  pay  the  cheque,  not  to  any  particular  banker,  but 
only  to  some  banker,  and  not  to  restrict  its  negoti- 
ability. Therefore,  as  between  the  banker  and  his 
customer,  the  circumstance  of  the  banker  paying  a 
crossed  cheque  otherwise  than  through  another  banker, 
is  at  common  law  strong  evidence  of  negligence  on  the 
part  of  the  banker,  rendering  him  responsible  to  his 
customer.  The  holder  may  at  common  law  erase  the 
name  of  the  banker,  and  either  substitute  that  of 
another  banker,  or  leave  the  words  '  &  Co.'  remaining 
alone.  It  is  also  not  unusual  to  write  the  words 
'  &  Co.'  only  in  the  first  instance,  leaving  the  parti- 
cular banker's  name  to  be  filled  up  afterwards  or  not, 
so  as  to  insure  the  presentment  by  some  banker  or 
other  "  (//). 

The  law  on  the  subject  of  crossed  cheques  is  now  Provisions  of 
contained   in   the   Bills   of    Exchange   Act,    1882   (i).  Exchange  Act, 
By  this  Act,  a   cheque   may   be  crossed  generally  by  l88^s ;'s  t" 
putting  across  it  two  transverse  lines,  with  or  without  cheques. 
the  words  "  and  Company,"  or  any  abbreviation  thereof, 
or  it  may  be  crossed  special!)/  by  writing  across  it  the 
name   of  a  banker,  and   it  may   in  either  case   be   so 
crossed  with   the   addition  of  the  words  "  not  negoti- 
able "  ( /).     Any  lawful  holder  may  cross  a  cheque,  but 


(/<)  Byles  on  Bills,  30. 
(1)  45  &  46  Vict.  c.  61. 
(j)  Sect.  76. 
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may  not  alter  it,  though  he  may  add  to  it  the  words  "  nob 
negotiable,"  and  a  banker  to  whom  a  cheque  is  crossed 
may  again  cross  it  specially  to  another  banker  for  collec- 
tion (/»•).  "When  a  cheque  is  crossed  generally,  the 
banker  on  whom  it  is  drawn  must  only  pay  it  to  a 
banker,  and  when  crossed  specially,  then  only  to  the 
particular  banker  or  his  agent ;  and  if  so  paid,  then 
the  banker  is  protected  by  the  payment,  as  also  is 
the  drawer  if  the  cheque  came  to  the  hands  of  the 
payee ;  but  if  the  banker  pays  the  cheque  other- 
wise than  according  to  the  crossing,  then  he  is  liable 
to  the  true  owner  for  any  loss  sustained  owing  to  the 
cheque  having  been  so  paid.  In  the  case  of  any 
alteration  or  obliteration  in  the  crossing,  the  banker 
is  not  liable  if  the  alteration  or  obliteration  is  not 
apparent  (I). 


-ing 
cheque  "  not 
table." 


With  regard  to  the  crossing  of  a  cheque  "  not 
negotiable,"  this  does  not  restrain  its  transfer,  but  it  is 
provided  (m)  that  a  person  taking  a  cheque  so  crossed 
shall  not  have,  and  shall  not  be  capable  of  giving,  a 
better  title  to  the  cheque  than  that  which  the  person 
from  whom  he  took  it  had.  Thus,  if  A.  steals  a  crossed 
cheque  payable  to  bearer,  or  to  order  and  indorsed,  and 
which  cheque  is  crossed  "  not  negotiable,"  and  gets  it 
cashed  by  B.,  who  takes  it  honestly,  yet  B.  has  no  title 
because  of  the  crossing  "  not  negotiable,"  and  cannot 
retain  the  cheque,  or  the  amount  thereof  if  he  has 
received  payment,  as  against  the  true  owner  (?*). 


(/)  45  &  46  Vict.  c.  61,  ss.  77,  78. 

(I)     Sects.   79,  80. 

(m)  Sect.  Si. 

(n)  With  regard  to  the  subject  of  crossed  cheques,  the  first  statutory 
provision  on  the  Bubject  was  contained  in  21  &  22  Vict.  c.  79.  The 
insufficiency  of  this  statute  was  shewn  by  the  case  of  Smith  v.  Union 
Bank  of  London  | l  Q.  B.  D.  31  ;  45  L.  J.  Q.  B.  149).  and  it  was  re- 
d  by  39  it  40  Vict.  c.  81,  which  contained  new  and  more  precise 
provisions  on  the  subject.  This  Act  has  now,  in  its  turn*;  been  repealed 
bv  45  &  46  Vict.  c.  61,  s.  96,  except  as  to  anything  done  or  suffered 
before  l8th  August  1882,  and  the  law  is— as  stated  in  the  text— now 
rned  by  that  statute. 
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CHAPTER    VI. 

OF   SOME   PARTICULAR   CONTRACTS   IRRESPECTIVE   OF   ANY 
I  USABILITY   OF   THE   CONTRACTING   PARTIES. 

Under  this  heading  it  is  proposed  to  consider  shortly  Matters 

,  ■  .    ■.  ,  "   considered  in 

contracts  as  to   ships,  insurance,   patents,   copyrights,  this  chapter. 

and  trade-marks ;  contracts  with  legal  practitioners, 
medical  men,  dentists,  witnesses,  corporations,  com- 
panies, and  institutions  ;  and  contracts  in  the  relation 
of  master  and  servant. 

The  statute  now  in  force  containing  provisions  as  to  I.  Ships, 
the  registration  and  ownership  of  ships,  and  generally 
as  to  merchant  shipping,  is  the  Merchant  Shipping  Act,  Merchant 
1894  (a).      One  important  provision  in  that  statute  1894.11111 
has   been  already   incidentally   noticed  (b),  viz.   that   a 
registered  ship,  or  any  share  therein,  must  be  transferred  How  a  ship  or 
by  bill_ofj3ale,  in  the  form  given  therein,  and  attested  transferred, 
by  a  witness,  and  registered  by  the  registrar  of  the  port 
at  which  the  ship  is  registered  (c) ;   and  this  registra- 
tion is  of  great  importance,  for  in  the   case  of    several 
mortgages,  they  will  have  priority,  not  according  to  the 
date  of  execution,  but  according  to  the  date  of  regis- 
tration (d).      On  the  discharge  of  a  mortgage,  satisfac- 
tion thereof  has  to  be  entered  on  the  register  (c). 

As  to  ownership  in   a  British   ship,  it  is  considered  As  to  owner- 
as  being  divided  into  sixty-four  equal  parts,  and  per-  N  U1>' 

(«)  57  &  5S  Vict.  c.  60. 
(/<)  Ante,  p.  60. 

(c)  57  &  58  Vict.  c.  60,  ss.  24,  26.  This  transfer  is  exempted  from 
stamp  duty,  as  also  are  all  agreements  between  masters  of  ships  and 
seamen,  if  made  in  the  proper  form  (sect.  721). 

(d)  57  &  58  Vict.  c.  60,  s.  33. 

(e)  Sect.  320. 
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sons  may  hold  one  or  more  shares,  so  only  that  the 
total  number  of  registered  holders  does  not  exceed 
sixty-four ;  but  five  or  less  persons  may  register  as 
joint-owners  of  one  or  more  shares,  and  as  such  be 
considered  as  one  person  (/).  Ships,  to  have  the 
privileges  of  British  vessels,  must  be  duly  registered, 
and  a  certificate  of  the  registry  is  given ;  and  certifi- 
cates may  also  be  given  by  the  registrar  of  ships,  autho- 
rizing the  same  to  be  disposed  of,  or  mortgaged,  out 
of  the  United  Kingdom  (g). 

Power  of  The  conduct  of  a  ship  during  its  voyage  is  intrusted 

daring  voyage,  to  a  person  called  the  master,  and  he  is  invested  with 
a  power  to  do  everything  necessary  to  bring  the 
voyage  to  the  best  termination  he  can ;  and  in  de- 
termining what  he  shall  do,  he  must  consider  the 
interests  of  all  parties  concerned  (h).  If  it  becomes 
necessary  to  sell  or  hypothecate  the  ship,  the  master 
should,  if  he  has  the  opportunity,  obtain  the  owner's 
consent  thereto  ;  but  if  he  is  at  a  distant  English  port, 
or  at  a  foreign  port  where  the  owner  has  no  agent, 
and  immediate  payments  are  required,  he  has  power 
to  borrow  money  on  the  owner's  credit,  or  even  to  sell 
or  hypothecate  the  ship  and  cargo.  If  the  cargo 
is  dealt  with,  the  owner  must  indemnify  the  merchant, 
who  will  have  a  right  either  to  take  what  his  goods 
actually  fetched,  or  what  they  would  have  fetched 
had  they  been  brought  to  their  destination  (i).  The 
master  has  also  power  to  pledge  the  shipowner's  credit 
for  stores  or  other  necessaries  for  the  ship,  under  like 
circumstances  as  above  mentioned  with  regard  to  bor- 
Agent  of  rowing   money  on   it  ( /).      The   master  is   in   fact   an 

agent  of  necessity,  and  the  general  power  he  possesses 
cannot  be  restricted. 

It   must  necessarily  be  that  the   master  of  a  ship 

:  S7  &  58  Vict.  c.  60,  u.  5.  (<j)  Sects.  2,  14,  39. 

(A)   Thi  Rona,  51  L.  T.  28. 

Smith's  Mercantile  Law,  358,  3159;  Gunn  v.  Roberts,  L.  R.  9  ('. 
P.  J31  ;  43  L.  J.  C.  P.  223  ;  The  Fanny,  The  Mathildi,  48  L.  T.  771  ; 
5  A-[>.  M.  0.  75.  (j)  Gunn  v.  Roberts,  supra. 
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lias   an    unlimited   discretion   how  to  act    in   times  of  Blaster  has 
peril    during    the    voyage,    and   it   may   be   sometimes  diacretiou. 
necessary  for  the  safety  of  all  to  incur  some  loss,  e.g. 
by  jettison,  which  is  the  throwing  of  goods  overboard  Jettison. 
to  lighten  the   ship,  so   that   they  are   lost.      In    such 
cases  it  would  be  manifestly  unfair  that  the  particular 
owner    should    bear   the    whole    burthen    of   what   has  General  and 
been  done  as  much  for  others'  benefit  as  his  own,  and  average, 
the    loss    is    therefore    rateably    adjusted    between    all 
owners,  which  adjustment  is  called  "general  average," 
and  appears  to   be  founded  not   upon  contract,  or  the 
relation  created   by  a  contract,  but  upon   a  rule  of  the 
common  law,  and   upon  the   principles  of  the  ancient 
maritime  law  (k).      As  distinguished  from  this,  "  parti- 
cular average  "  is  sometimes  spoken   of,  which   simply 
arises  when  some  particular  injury  is  done,  by  accident 
or  otherwise,  not    voluntarily  for   the    benefit  of  all  ; 
and   here   no   contribution   to  the  loss  is   made,  but  it 
has  wholly  to  be  borne   by  the   person   to    whom   the 
injured  property  belongs  (/). 

When  some  special  and  extraordinary  assistance  is  Salvage. 
rendered,  whereby  a  ship,  the  persons  on  it,  or  its 
cargo  are  saved,  the  persons  rendering  such  successful 
assistance,  who  are  called  salvors,  are  entitled  to  a 
compensation,  which  is  called  salvage  (m).  As  to  the 
persons  who  may  become  entitled  to  salvage,  it  may 
be  particularly  noticed  that  neither  the  passengers  nor 
the  crew  of  a  rescued  ship  can  so  claim  unless  circum- 
stances have  put  an  end  to  the  common  duty  of  both 
to  do  their  best  to  save  the  ship,  e.g.  the  bond  fide 
abandonment  of  the  ship  at  sea  (n).       With   reference 


(ifc)  Pirie  v.  Middle  Dock  Co.,  44  L.  T.  426.  See  further  on  the  sub- 
ject of  general  average,  Attwood  v.  Sellar,  5  Q.  B.  D.  2S6  ;  49  L.  .1.  Q. 
B.  515  ;  28  W.  R.  604  ;  Gordon  v.  Marwood,  7  Q.  B.  D.  62;  50  L.  -J. 
Q.  B.634;  29  W.  R.  673. 

(I)  See  the  distinction  between  general  and  particular  average  well 
stated  by  Lord  Kenyon  in  Birkeley  v.  Preagrave,  1  East,  226,  227. 

(m)  See  Brown's  Law  Diet.  472,  473. 

(n)  The  Vredu.  30  L.  J.  Ad.  209;  The  Florence,  16  Jnr.  572.  The 
chief  statutory  provisions  as  to  salvage  are  contained  in  57  &  5S  Vict 
c.  60,  Part  ix. 
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to  the  salvage  itself,  it  is  only  allowed  in  the  case  of 
success,  and  the  practice  is  rarely  to  allow  more  than 
a  moiety  for  salvage  (o).  A  pilot  who  simply  performs 
ordinary  pilot  services,  is  not  entitled  to  anything  for 
salvage,  or  even  for  extraordinary  pilot  services  ;  but  he 
is  entitled  to  something  extra  in  this  respect  if  he  per- 
forms extraordinary  services,  more  than  a  pilot  for  his 
Role  as  to  ordinary  fees  could  be  expected  to  do  (p).  In  the  case 
damnges  in       0f  a  collision  between  two  ships,  the  rule  in  the  Court 

the  case  of  L 

collision  of  Admiralty  has  always  been  that  where  both   ships 

are  in  fault  the  damage  shall  be  borne  in  tWis  way : 
the  loss  sustained  by  the  two  vessels  is  addedtogether 
and  divided  between  them  (q),  and  the  Judicature  Act, 
1 873  (r),  specially  provides  that  this  rule  is  still  to 
continue.  Where,  however,  one  ship  has  by  wrong 
manoeuvres  placed  another  ship  in  a  position  of  ex- 
treme danger,  the  latter  will  not  be  held  to  blame  in 
the  event  of  her  doing  something  wrong,  and  not 
having  been  manoeuvred  with  perfect  skill  and  pre- 
sence of  mind  (s). 

Bottomry  A   bottomry  bond,  strictly  speaking,  is  a  mortgage 

or  pledge  of  a  ship  by  the  owner  or  agent  to  secure 
the  repayment  of  money  lent  for  the  use  of  the  ship  ; 
and  the  conditions  of  it  are,  that  if  the  ship  is  lost  the 
lender  loses  his  money  ;  but  if  it  arrives,  then  not  only 
the  ship  itself  is  liable,  but  also  the  person  of  the 
a  borrower.  A  security  given  on  the  cargo,  and  not  on 
the  ship,  is  also  now  generally  called  a  bottomry  bond 
indiscriminately  with  the  above,  though  properly  dis- 
tinguished as  a  respondentia  bond.  Because  of  the 
ri-lc  the  lender  runs   in  losing  his  money  entirely  by 

(0)  The  Inca,  Sw.  37a  ;  The  KiUeenu,  6  P.  1).  193  ;  45  L.  T.  621  ; 
Thi  Craigs,  5  P.  D.  186  ;  29  W.  R.  446. 

(,,)  Akerblom  v.  Price,  7  Q.  B.  1).  129  ;  50  L.  J.  Q.  B.  629  ;  29  W. 
R.  797  ;  44  L.  T.  837. 

(</)  See  William-;  and  Briice's  Admiralty  Practice,  86. 

(/•)  56  .t  37  Vict.  c.  66,  .*.  25  (9).  See  hereon  Chartered  MereantUt 
Bank  of  India  v.  Netherlands  India  Strom  Navigation  Co.,  toij.  B.  I>. 
521  ;  52  L.  .1.  Q    B.  220  ;  48  L.  T.  546;  31  W.  R.  445. 

(*)  The  liyivdl  Cattle,  4  P.  D.  219 ;  28  W.  R.  293  ;  41  L.  T.  747. 


tioll'l 
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t lie  loss  of  the  ship  or  cargo,  it  has  always  been  legal, 
even  when  the  usury  laws  were  in  force,  to  reserve  any 
amount  of  interest  on  such  a  loan  ;  and  if  there  are 
several  of  these  securities  given  during  a  voyage,  the 
last  will  generally  be  paid  first,  because,  without  the 
last,  possibly  the  vessel  might  have  been  lost  alto- 
gether (/).  It  has  been  held  that  a  person  who  has 
advanced  money  for  the  purpose  of  discharging  dock 
dues,  stands  in  the  same  position  as  the  dock  company, 
and  his  claim  ranks  with  pilotage  and  towage  claims, 
and  has  priority  over  the  claim  of  a  holder  of  a  bottomry 
bond  of  a  previous  date  (u). 

The  owner  of  a  ship  sometimes  lets  it,  or  some  part  Difference 
of  it,  for  a  particular  voyage,  which  is  done  by  means  J[Ze'u :i 

r  j     o    '  j  cnai  ter-pai  t  v 

of  an  agreement  called  a  charter-party  (v)\  and  some-  and  a  bill 

1         •        1  1  -,       1         •     of  lading. 

times  lie  simply  agrees  to  carry  any  ones  goods  therein 
without  letting  any  particular  part  of  the  ship,  which 
agreement  is  carried  out  by  means  of  a  bill  of  ladiug, 
which  is  in  form  a  receipt  for  the  goods,  and  an  under- 
taking to  carry  them,  given  by  the  owner  or  master  (x). 
A  bill  of  lading  may  be  transferred  by  indorsement,  and 
this  will  pass  the  property  in  the  goods,  and  all  lia- 
bilities and  all  rights  of  action  in  respect  thereof,  and 
the  indorsee  may  sue  thereon  in  his  own  name  (y)  ; 
and  such  an  indorsement  for  value  honti  fide  without 
notice,  deprives  the  vendor  of  any  right  of  stoppage  i 
transitu  (z),  unless  the  person  through  whom  the  bill 
of  lading  comes  had  no  authority  to  put  it  in  circula- 
tion (a).      A  bill  of  lading  is  not,  however,  a  negotiable  Bill  of  lading 

is  not 

~  negotiable. 

(t)  See  hereon  Smith's  Mercantile  Law,  5 12-519. 

(m)  The  St.  Lawrence,  5  P.  D.  250 ;  49  L.  J.  P.  82. 

(?••)  See  Brown's  Law  Diet.  87.  For  a  form  of  a  charter-party,  see 
Appendix  to  Anson's  Contracts. 

(x)  For  a  form  of  a  bill  of  lading,  see  Appendix  to  Anson's  Contracts. 
The  ordinary  principles  of  contract  apply  to  a  bill  of  lading,  so  that, 
for  instance,  parol  evidence  cannot  be  admitted  to  vary  its  terms 
(Leduc  v.  II rard,  20  Q.  B.  D.  475  ;  57  L.  J.  Q.  13.  379 ;  58  L.  T.  908). 

(y)  18  &  19  Vict.  c.  111,  s.  1. 

(z)  As  to  stoppage  in  transitu,  see  ante,  pp.  105-109  ;  56  &  57  V 
c.  71,  s.  47. 

(a)  Ourney  v.  Bchrend,  3  E.  &  B.  622. 
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instrument,  as  it  must  be  borne  in  mind  that,  beyond 
what  has  just  been  stated,  the  indorsement  of  such  an 
instrument  cannot  confer  a  better  title  than  was  pos- 
i  night.  sessed  by  the  indorser  (b).      In  respect  of  the  carriage 

of  goods,  either  by  means  of  a  charter-party  or  a  bill 
of  lading,  a  certain  reward  is  payable,  which  is  called 
the  freight,  and  for  which  the  shipowner  can  sue,  and 
for  which  he  has  a  lien  on  the  goods,  provided  they 
are  in  his  possession  ;  if,  however,  he  has  actually  let 
out  the  whole  ship,  he  has  thus  parted  with  possession 
of  her  and  her  cargo,  and  has  no  lien  (c).  The  owner 
of  goods  does  not  by  simply  indorsing  the  bill  of  lading, 
ami  delivering  it  to  the  indorsee  by  way  of  security  for 
money  advanced  by  him,  pass  the  property  in  the  goods 
to  such  indorsee  so  as  to  make  him  directly  liable  to 
the  shipowner  for  freight  (d). 

Liability  of  In  the  case  of  loss  of  goods  during  a  voyage,  the 

shipowners  question  arises,  What  is  the  liability  of  the  shipowner 
goods  during  or  person  carrying  the  goods  ?  At  common  law  such 
persons  were,  like  carriers  by  land  (e),  liable  for  all 
losses  except  those  arising  from  acts  of  God  or  the 
King's  enemies,  or  the  inherent  fault  or  vice  of  the 
things  themselves.  The  charter-party,  or  bill  of  lading, 
always  contains  a  stipulation  exonerating  them  from 
such  losses,  and  from  those  occasioned  by  perils  or 
accident  of  the   seas  (/),  and  navigation,   or  by  fire  ; 

(6)  As  to  negotiable  instruments,  see  ante,  pp.  185,  186. 

(r)  Brown's  Law  Diet.  245,  title  "Freight." 

(d)  Sewell  v.  Burdick,  10  App.  Cas.  74  ;  54  L.  J.  Q.  B.  156;  52  L. 

T.445- 

(r)   As  to  whose  liability,  see  ante,  pp.  128-137. 

(/)  As  to  what  is  a  "peril  of  the  sea,"  see  Wilson  v.  The  Xantho  (12 
App.  Cas.  503;  56  L.  J.  P.  116),  where  it  was  held  that  foundering 
caused  >>\  collision  with  another  vessel  is  within  the  exception  "  dangers 
and  accidents  of  the  sea"  in  a  bill  of  lading,  and  excuses  the  ship- 
owner for  non-delivery  of  the  goods  if  it  occurs  without  fault  on  the 
part  of  the  carrying  ship.  See  also  Hamilton  v.  Pandorf  (12  App.  Cas. 
518;  57  L.  .J.  (.).  H.  24  ;  57  L.  T.  726),  where  rice  was  shipped  under 
B  charter-party  which  excepted  "  dangers  and  accidents  of  the  sea," 
and  during  the  voyage  rats  gnawed  a  hole  in  a  pipe  on  board  the  ship, 
whereby  sea-water  escaped  and  damaged  the  rice,  without  neglect  or 
default  on  the  part  of  the  shipowners  or  their  servants,  and  it  was  held 
that  the  damage  was  within  the  exception,  and  the  shipowners  were 
not  liable. 


a  voyage. 
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and  now  with  regard  to  any  loss  or  damage  arising 
from  fire,  and  with  regard  also  to  any  loss  of  valuable 
articles,  such  as  gold,  silver,  and  jewels,  occurring  by 
reason  of  robbery,  embezzlement,  making  away  with, 
or  secreting  the  same,  it  is  specially  provided  that  the 
shipowner  is  not  to  be  liable  (provided  such  losses 
respectively  arise  without  his  actual  fault  or  privity) 
unless  notice  in  writing  of  the  true  nature  and  the 
value  of  such  goods  has  been  given  {g).  Shipowners 
are  in  addition  exempted  from  liability  for  any  loss  or 
damage  occasioned  by  the  fault  or  incapacity  of  any 
pilot  where  the  employment  of  such  pilot  is  compul- 
sory by  law,  and  the  vessel  is  under  the  control  of 
such  pilot  (A),  Also,  where  the  loss  or  damage  arises 
without  his  actual  fault  or  privity,  the  shipowner  is 
not  liable  in  respect  of  any  personal  injuries  (either 
alone  or  with  loss  to  ships  or  goods)  to  an  aggregate 
amount  beyond  .£15  per  ton  of  their  ship's  tonnage, 
nor  in  respect  of  injuries  to  ships  or  goods  either  on 
land  or  on  water  (whether  there  be  in  addition  personal 
injuries  or  not),  to  an  aggregate  amount  beyond  £2> 
per  ton  of  the  ship's  tonnage  (i).  This  provision  may, 
however,  be  excluded  by  express  contract  in  the  bill 
of  lading  or  charter-party  (j),  which,  indeed,  can  in 
any  respect  limit  and  define  the  extent  of  liability  (/,'). 

Insurance    (or    assurance)   has    been    defined    as    a  II.  insurance. 
security  or  indemnification,  given   in  consideration   of 
a  sum   of  money,  against   the   risk   or  loss   from   the 
happening  of  certain   events  (I) ;   but   this   definition, 

(.</)  57  &  58  Vict-  c.  60,  s.  502. 

(h)  Ibid.,  s.  633;  The  Rigborgs  Minde,  8  P.  D.  132  ;  52  L.  J.  P. 
74 ;  49  L.  T.  2^2  ;  The  Guy  Mannermg,  7  P.  L>.  132  ;  51  L.  J.  P.  57  ; 
46  L.  T.  905  ;  The  Oakjidd,  11  P.  D.34  ;  55  L.  J.  P.  11  ;  34  W.  U. 
687  ;  54  L.  T.  578. 

(1)  57  &  58  Vict.  c.  60,  s.  503;  63  &  64  Vict.  c.  32.  s.  1.  As  t«> 
the  construction  of  the  above  provision,  see  The  Vwtoria,  1 3  P.  1>.  125  ; 
57  L.  J.  P.  103  ;  59  L.  T.  728.  See  also  as  to  the  limitation  of  liability 
of  the  owners  of  any  dock,  or  canal,  or  a  harbour  authority,  or  conser- 
vancv,  63  &  64  Vict.  c.  1,2,  s.  2. 

(/)  The  Satanila,  72'L.  T.  316  ;  64  L.  J.  (P.  D.  &  A.)  96  ;  43  W. 
R.  498. 

(jfe)  See  Westport  Coal  Co.  v.  M'Phail  (1S9S),  2  Q.  P.  130:  67  T..  .1. 
Q.  B.  674  ;  78  L.  T.  490.  ,')  P.rown's  Law  Diet.  ^So. 
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Three  kiiuls. 


Marine 
insurance. 


Time  policy. 


Three  things 
impliedly 
warranted  in 
a  marine 
policy. 


Liability  of 
underwriter* 


though  explaining  the  primary  object,  cannot  be  con- 
sidered as  accurate  when  applied  to  life  insurance,  as 
will  be  presently  explained.  Insurance  may  be  of 
three  kinds,  viz.  life,  fire,  and  marine ;  and  as  we 
have  just  considered  the  subject  of  ships,  it  will  be 
convenient  to  consider  marine  insurance  first,  as 
relating  thereto. 

Marine  insurance  is  generally  undertaken  by  certain 
persons  who  are  called  underwriters,  who  subscribe  the 
policy,  each  indemnifying  the  insured  to  the  amount 
set  opposite  his  name.  The  policy  is  in  a  very  ancient 
form  (?/i),  and  the  insurance  may  be  either  for  a  par- 
ticular voyage,  or  for  a  certain  period,  in  which  latter 
case  it  is  called  a  time  policy.  Certain  thiugs  are 
generally  expressly  warranted  in  marine  policies,  e.g. 
the  date  of  sailing,  and  the  safety  of  the  ship  at  the  time, 
and  if  there  is  any  untruth  in  any  of  such  warranties 
the  insured  cannot  recover,  even  although  the  point 
warranted  was  not  of  any  material  importance.  There 
are  also  three  things  ordinarily  impliedly  warranted  in 
every  policy,  viz.  (i)  that  no  deviation  shall  be  made 
from  the  proper  course  of  the  voyage  ;  (2)  that  the 
vessel  is  seaworthy  at  that  time  (n) ;  and  (3)  that 
reasonable  care  should  be  taken  to  guard  against  risks  ; 
and  a  breach  of  any  of  these  three  implied  warranties 
will  furnish  a  good  defence  to  an  action  on  the  policy. 
On  the  total  actual  loss  occurring,  the  underwriters 
are  liable  for  the  whole  amount  for  which  they  have 
underwritten  the  policy  ;  but  if  the  ship  or  cargo  is 
not  totally  destroyed,  but  may  become  so,  then  they  are 
only  liable  for  the  whole  amount  if  the  owner  gives 
them  notice  that  he  abandons  it  within  a  reasonable 
time,  when  there  is  said  to  be  a  total  constructive  loss  (0). 

A  form  U  given  in  the  Appendix  to  Anson's  Contracts. 

(n)  In  the  case,  however,  of  a  time  policy,  there  is  no  implied 
warranty  of  seaworthiness  (Dudgeon  v.  Pembroke,  2  App.  Cas.  284; 
46  L.  .).  Q.  B.  409).  As  to  the  meaning  of  "seaworthy,"  see  Hurrjes 
v.  Wickham,  3  B,  &  8.  669,  shewing  that  the  nature  of  the  voyage 
moat  he  considered,  so  that  a  vessel  which  may  he  "seaworthy  "  for 
tome  purposes  may  nut  he  for  others. 

(0)  See  hereon  generally  Arnould  on  Marine  Insurance. 
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A  contract  of  marine  insurance  is,  therefore,  simply  Contracts  of 
and   purely   a   contract   of   indemnity.       So   also   is  a  [^"nrornnce 
contract  of  fire  insurance;  it  is  simply  a  contract,  in  are  entirely 

.  »  .  .  contracts  of 

consideration  or  certain  annual  sums  paid  by  way  of  indemnity. 
premium,  to  indemnify  the  person  insuring  against 
any  loss  that  may  happen  from  fire,  and  if  no  loss 
happens,  there  can  be  no  claim  under  the  policy  {p). 
Where  a  person  has  insured  property,  and  then  con- 
tracts to  sell  it,  and  a  fire  occurs,  the  purchaser  cannot 
claim  the  benefit  of  the  insurance  (q) ;  nor,  on  the 
other  hand,  on  the  principle  of  its  being  a  contract 
of  indemnity,  can  the  vendor  recover  from  the  insur- 
ance office.  If  in  such  a  case  the  iusurance  company 
has  unwittingly  paid  the  vendor  the  amount  of  the 
insurance,  the  company  can  recover  back  the  amount 
so  paid.  In  other  words,  a  case  of  subrogation  or  sub-  Subrogation, 
stitntion  arises,  by  which  is  meant  that  the  insurance 
company  is  entitled  to  be  placed  in  the  position  of  the 
insured  (?•). 

But  a  contract  of  life  insurance  is  in  its  nature  very  Contracts  of 
different  from  that  of  fire  or  marine  insurance;  for  it not contracts 
is  not   a  mere  contract   of  indemnity,    but  is  a  con- of  indemnity 

J  merely. 

tract  to  pay  a  certain  sum  of  money  on  the  death  of  a 
person  in  consideration  of  the  due  payment  of  a  certain 
annuity  for  his  life,  so  that  if  one  person  has  properly 
insured  another's  life,  although  by  that  other's  death 
he  may  not  have  sustained  the  slightest  damage,  he  is 
yet  entitled  to  recover  on  the  policy  (s).      A  mere  wager  To  enable  n 

!•  i  .1  3       <•         •.     •  person  to  in- 

policy,  however,  cannot    be   good,    for   it   is   necessary  sure  another's 

that  every  person  insuring  another's  life  should  have  a}lfehenu,st 

J  mr  °  have  an 

pecuniary  interest  therein  at  the  time  of  effecting  the  interest  in  it. 

(p)  Darrdl  v.  Tibbitts,  5  Q.  B.  D.  560;  50  L.  J.  Q.  B.  3$;  42  L. 
T.  797  ;  29  W.  R.  66. 

(7)  Rayner  v.  Preston,  iS  Ch.  D.  I  ;  50  L.  J.  Ch.  472  ;  44  L.  T. 
7S7  ;  29  W.  R.  546. 

(r)  Castcllain  v.  Preston,  1 1  Q.  B.  D.  380 ;  52  L.  J.  Q.  B.  366  ; 
49  L.  T.  29;  31  W.  R.  557.  See  further  hereon  Indecmaur's  Con- 
veyancing, 267,  268. 

(s)  Dolby  v.  India  Js  London  Life  Assurance  Co.,  15  C.  B.  365  :  i>vt  r- 
ruling  Oodsall  v.  Boldero,  9  East,  72. 

O 
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insurance  (t),  and  the  name  of  the  person  interested 
therein  must  be  inserted  in  it  (u);  but  although  that 
interest  afterwards  terminates,  the  policy  may  be  kept 
up  and  recovered  on.  Thus  if  a  creditor  insures  his 
debtor's  life,  though  he  is  afterwards  paid,  yet  he  can, 
if  he  has  kept  up  the  policy,  recover  from  the  insur- 
ance office.  No  more  than  the  insurable  interest  at 
the  time  of  effecting  a  policy  can  be  recovered,  and  if 
several  policies  are  effected  with  different  offices,  the 
insured  can  recover  no  more  from  the  insurers,  whether 
on  one  policy  or  many,  than  the  amount  of  his  original 
insurable  interest  (v). 

a  person  may        The    statute   (x)  which   requires   a  person  to  have 

iusure  his  own  .  ,-,      •    ,  ,    .       ,•■        •••     ■,  -,  , 

l,fe  an  insurable  interest  in  the  hie  he  insures,  does  not, 

of  course,  prevent  persons  insuring  their  own  lives  to 
any  amount ;  and  though  a  husband,  parent,  or  child  has 
not  (unless  he  or  she  has  some  interest  in  property  de- 
pendent on  his,  her,  or  their  life)  an  insurable  interest 
in  the  lives  of  a  wife,  child,  or  parent,  yet  a  wife  has 
always  an  insurable  interest  in  her  husband's  life  (y). 
policy  on  By  the  Married  Women's  Property  Act,  1882  (2),  it  is 
f  "wife's  '  provided  that  a  married  woman  may  effect  a  policy  of 
insurance  upon  her  own  life,  or  the  life  of  her  husband, 
for  her  separate  use ;  and  a  policy  of  insurance  by  a 
married  man  on  his  own  life,  if  so  expressed  on  its  face, 
may  enure  as  a  trust  for  the  benefit  of  his  wife  and 
children  or  any  of  them,  and  as  a  trust  not  be  sub- 
ject to  the  control  of  the  husband  or  his  creditors  (a) ; 

ft)  14  Geo.  3,  c.  48,  8.  I.  A  like  provision  is  made  as  to  marine 
insurance  by  19  Geo.  2,  c.  37,  which,  however,  does  not  apply  to  foreign 
ships.  Premiums  paid  under  a  wager  policy  cannot  be  recovered  back 
(Howard  v.  Refuge  Friendly  Society,  54  L.  T.  644). 

(u)   14  Geo.  3,  c.  48,  8.  2. 

(v)  Hebdon  v.  West,  3  B.  &  S.  579. 

(x)  14  Geo.  3,  c.  48 

(»/)  Reed  v.  Royal  Exchange  Co.,  Peake  Add.  Ca.  70. 

(z)  45  &  46  Vict.  c.  75,  s.  11.  This  Act  (sect.  22)  repeals  the  pro- 
vi-ion  to  :i  like  effect  contained  in  33  &  34  Vict.  c.  93,8.  IO,  except 
as  to  anything  done  thereunder  prior  to  January  1,  1883. 

(a)  As  to  the  position  when  a  husband  meets  with  his  death  through 
the  act  of  his  wife,  see  Clearer  v.  Mutual  Reserve  Fund  (1892,  I  Q.  B. 
147  ;  61  L.  J.  Q.  B.  128 ;  66  L.  T.  220). 
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but  if  it  has  been  effected  for  the  purpose  of  defraud-  Creditors 
ing  creditors,  they  are  entitled  to  receive  out  of  the  ng  Jt8' 
sum  secured  an  auiouut  equal  to  the  premiums  paid. 

In  effecting  any  policy  of  marine,  fire,  or  life   in-  Contracts  of 
surance,  it  is  material  that  there  should  be  no  conceal-  X"™",?/  " 
ment  on  the  part  of  the  person  effecting  the  insurance,-'"'" 
or   through    whose    instrumentality    the    insurance    is 
effected  (b).      Concealmeut  in  the  law  of  insurance  has 
been   defined   as  "  the   suppression  of  a  material   fact 
within  the  knowledge  of  one  of  the  parties,  which  the 
other  has  not  the  means  of  knowing,  or  is  not  pre- 
sumed to  know  "  (c).      The  maxim  of  caveat  emptor  (d) 
does  not  apply    to  contracts  of  insurance,   which   are 
uberrima  fulei,  and  there  seems  to  be  no  substantial 
difference  with  regard  to  this,  whether  the  contract  is 
for    life,  fire,  or  marine    insurance   (t).      If,  however, 
there  are  any  false  representations  made  in  effecting 
a  policy,  it  is  &  fortiori  vitiated  (/).      And  when  an  Disclosure  of 
insurance  company  on  a  certain   state  of  facts  offers  cumstances. 
to  issue    a    policy   of  insurance,    and  then  any   fresh 
material    circumstances   occur   before  the  granting  of 
the  policy,  they  must  be  disclosed ;  and  the  insurance 
company  has  the  right,  by  reason  of  such  new  circum- 
stances, to  refuse   to  grant  a  policy   which  they   have 
previously  offered  to  grant  (g). 

Irrespective    of  any    condition   in  a   policy   of  life  Effect  of 

.    .  j.  ,  ,.  ..  ..  suicide  on  a 

insurance,  on  principles  01   public  policy,  it  a  person  life  policy, 
who  has  effected  a  policy  of  insurance  on  his  own  life 

(b)  Blackburn  v.  Ha  si  a  m,  21  Q.  B.  D.  144  ;  57  L.  J.  Q.  B.  479  ;  59 
L.  T.  407  ;  and  see  and  distinguish  Blackburn  v.  Viyors,  12  App.  Cas. 
531  ;  57  L.  J.  Q.  B.  114 ;  57  L.  T.  730. 

(c)  ArnouM  on  Marine  Insurance,  548  ;  Rivaz  v.  Gcrussi,  6  Q.  B. 
D.  222;  50  L.  J.  Q.  B.  176. 

(d)  As  to  which,  see  ante,  p.  1 1 3. 

(e)  London  Assurance  Co.  v.  Mansel,  11  Ch.  D.  363;  Anson's  Con- 
tracts, 172,  173. 

(/)  Thomson  v.  Weems,  9  App.  Cas.  671  ;  Hamborouyh  v.  Mutual 
Life  Insurance  Co.  of  New  York,  72  L.  T.  140. 

{g)  Canning  v.  Farquhar,  16  Q.  B.  D.  727  ;  55  L.  J.  Q.  B.  225  ;  54 
L.  T.  350 ;  34  W.  R.  423. 
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afterwards  dies  by  the  hand  of  justice,  or  commits 
suicide — unless,  iu  the  latter  case,  he  was  insane  and 
not  accountable  for  his  acts — the  policy  is  vitiated, 
and  no  action  can  be  brought  to  recover  the  amount 
thereof,  and  a  stipulation  to  uphold  a  policy  in  any  such 
case  would,  it  is  said,  be  contrary  to  sound  policy  and 
ineffectual.  In  addition  to  this,  it  is  a  very  frequent 
practice  of  insurance  companies  to  insert  in  their 
policies  conditions  vitiating  them  on  such  events, 
except  to  the  extent  of  any  bond  fide  interest  which  at 
the  time  of  the  death  may  be  vested  in  any  other 
person  for  valuable  consideration,  and  sometimes 
only  within  a  certain  time  (h).  If  this  is  done, 
it  makes  no  difference,  in  the  case  of  death  by  a 
person's  own  hand,  whether  he  was  sane  or  insane  at 
the  time.  It  is  important,  however,  to  note  that,  in 
the  absence  of  any  condition  on  the  point,  the  rule  of 
the  common  law  is,  that  whether  the  amount  of  the 
policy  can  be  recovered  depends  on  the  question  of 
whether  or  not  the  person  was  at  the  time  responsible 
for  his  own  acts  (i). 

That  life  and  marine  policies  may  now  be  assigned, 
has  been  previously  noticed  (j). 

HI,  Patents.  A  patent  may  be  defined  as  a  grant  from  the 
Crown,  by  letters-patent,  of  the  exclusive  privilege 
of  making,  using,  exercising,  and  vending  some  new 
invention  (/.•).  Anciently  the  prerogative  that  was 
vested  in  the  Crown  of  granting  such  an   exclusive 

(h)  See  White  v.  British  Empire  Mutual  Life  Assurance  Co.,  L.  R. 
7  Iv|.  394  ;  City  Bank  v.  Sovereign  Life  Assurance  Co.,  32  W.  R.  658  ; 
50  L.  T.  565.  The  clause  varies  in  different  offices,  and  the  following 
clause  is  quoted  from  a  policy  in  a  prominent  office:  "In  case  the 
Baid  member  shall  die  by  his  own  act  or  deed  whether  committed  in  a 
state  of  mental  derangement,  or  not,  during  the  term  of  five  years  from 
the  date  of  effecting  this  insurance,  the  policy  shall  be  void,  and  all 
claims  to  any  benefit  out  of  or  any  interest  in  the  funds  of  the  said 
Society  in  virtu*-  of  these  presents  shall  cease  and  determine,  except  to 
the  extent  of  the  after  value  of  the  policy  calculated  as  for  a  surrender 
thereof  on  the  day  preceding  the  decease." 

(i)   See  hereon  Bunyan  on  Life  Assurance. 

\j)  See  ante,  p.  165  ;  30  <fe  31  Vict.  c.  144  ;  31  &  32  Vict.  c.  86. 

(k)  Williams'  Personal  Property,  300. 
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right  was  much  abused  (/),  and  in  consequence  an  Act 
was  passed,  known  as  the  .Statute  of  Monopolies  (m),  statute  of 
whereby   the   granting   of   such    monopolies   was    de-  Mo"°i)olies- 
clared   illegal,  with   certain   exceptions  ;   and   the   law 
now  is  that  a  patent  may  be  granted  in  respect  of  a 
new  manufacture  for  a  period  of  fourteen  years,  and,  Term  for 
if  advisable,  that  term  may  be  prolonged  for  a  further  mayn owTie  " 
period  of  seven,  or  even  fourteen  years  (n).      The  grant  panted, 
must  be  to  the  true  and  first  inventor,  subject  to  this, 
that  it  may  be  to  several  persons  jointly,  some  or  one 
of  whom  only  are  or  is  the  true  or  first  inventor  or 
inventors  (0).      The  inventor  has  to  file  a  specification 
describing  accurately  the  nature  of  his  invention,  and 
to    pay    certain    stamp    duties ;   and    by    the    Patents, ' 
Designs,    and   Trade-Marks    Act,    1883    (/>),    (which, 
together  with  the  Amendment  Act  of  1888  (?),  now 
mainly   regulates  the  matter  of  patents,   trade-marks, 
&C.)j  a  register  of  patents  has  to  be  kept,  which  is  open  A  register  of 
to  inspection  by  the  public  on  payment  of  a  certain  to  he  kept* 
fee,  and  certified  copies  of  any  entry  in  such  register 
may  be  obtained.      A  patent  is  assignable,  and  though 
the  assignment  is  usually  by  deed,  it  does   not  seem 
strictly  necessary  that  it  should  be  (?•),  and  all  assign- 
ments of  patents  have  to  be  registered. 

For  the    infringement  of  his    patent,   the  patentee  Remedy  for 
has  a  remedy  both  by  an  action  for  damages,  and  also  "f  ^tent.  " 
for  an  injunction  to  restrain  the  further  infringement; 
and  in  any   action    for  an  injunction  the  Court  has 
power  to  award  damages  either  in  substitution  for  or 
in  addition  to  the  injunction  (s).      It  has  been   held 

(/)    See  Hallam's  Constitutional  History  of  England,  vol.  i.  p.  262. 

(m)  21  Jac.  1,  c.  3. 

(n)  46  &  47  Vict.  c.  57,  ss.  17,  25,  repealing  5  &  6  Win.  4,  c.  S3, 
s.  4,  2  &  3  Vict.  c.  67,  and  7  &  8  Vict.  c.  69,  ss.  2,  4. 

(0)  46  &  47  Vict.  e.  57,  s.  5.  As  to  grounds  for  opposing  grant  of 
patent,  see  5 1  <fc  52  Vict.  c.  50,  s.  4. 

(71)  46*47  Vict.  c.  57. 

(7)  51  &  52  Vict.  c.  50. 

(r)  Williams'  Personal  Property,  312,  313;  Re  Casey,  Stewart  v. 
Casey  (1892),  1  Ch.  104  ;  61  L.  J.  Ob.  61  ;  66  L.  T.  93. 

(.s)  See  further  as  to  patents  generally,  Williams'  Personal  Property, 
300-316. 
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that  the  mere  possession  of  articles  which  are  an 
infringement  of  a  patent,  entitles  the  person  to  whom 
the  patent  belongs  to  obtain  an  injunction,  though 
not  to  get  an  order  for  their  destruction  or  delivery 
up  (0- 

iv.  Copyright.  Copyright  is  defined  as  the  sole  and  exclusive  liberty 
of  multiplying  copies  of  an  original  work  or  composi- 
tion, which  exists  in  its  author  or  his  assignee  (w). 
By  the  Copyright  Act,    1842  (?;),  it  is  provided  that 

Term  for  this  right  shall  exist  for  the  natural  life  of  the  author 

which  copy-  -,  c  \  •       j  r  i_« 

right  exists.  an«  seven  years  from  his  decease,  or  tor  an  entire 
term  of  forty-two  years  from  the  first  publication, 
whichever  is  the  longer. 

Besides    copyright  in   books,   copyright   exists   for 
various  terms  in  music,  paintings,   engravings,  draw- 
ings, photographs,  sculptures,  and  various  ornamental 
The  Copyright  and  useful   designs  (x).      With  regard  also  to  all  music 
Compositions)  published  on  or  since    10th  August    1882,  the  pro- 
Act,  1882.         prietor  of  the  copyright  who  shall  be  entitled  to,  and 
shall   be  desirous  of  retaining  in   his   own  hands  ex- 
clusively,  the  right  of   public  representation  or  per- 
formance of  the  same,  is  obliged  to  print  or  cause  to 
be  printed  upon  the  title-page  of  every  published  copy 
of  such  musical  composition  a  notice  to  the  effect  that 
the  right  of  public  representation  or  performance  is 
reserved  (y). 

Fine  Arts  By   the  Fine    Arts  Copyright   Act,    1862   (z),  the 

i862Vrighfc  Acfc*  anthor  of  every  original  painting,  drawing,  or  photo- 
graph has  the  sole  right  of  copying,  engraving,  re- 
producing, and  multiplying  such  painting  or  drawing 
and   the  design  thereof,  or  such   photograph   and  the 

(t)  United  Telephone  Co.  v.  London  <k  Globe  Telephone  and  Main- 
U  nance  Co.,  26  Ch.  D.  766  ;  53  L.  J.  Ch.  1158  ;  51  L.  T.  187  ;  32  W. 
R.  870. 

(u)  Brown's  Law  Diet.  134. 

[v)  5  &  6  Vict.  c.  45,  a.  3. 

(s.)  See  Williams'  Personal  Property,  324. 

(»/)  45  &  46  Vict.  c.  40,  s.  1. 

(z)    25  &  26  Vict.  c.  68. 
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negative  thereof,  by  any  means  and  for  any  size,  for 
his  natural  life  and  seven  years  longer.  It  is,  however, 
provided  that  if  the  painting  or  drawing  or  the  nega- 
tive of  the  photograph  is  for  the  first  time  after  the 
commencement  of  the  Act  (a)  sold  or  disposed  of,  or 
made  or  executed  for  or  on  behalf  of  any  other  person 
for  a  good  or  valuable  consideration,  the  person  who 
so  sells  or  disposes  of  or  makes  or  executes  the  same 
does  not  retain  the  copyright  unless  the  same  be 
expressly  reserved  to  him  by  agreement  signed  at  the 
time,  but  the  copyright  shall  belong  to  the  vendee  or 
assignee  of  the  painting  or  drawing  or  negative  or  to 
the  person  for  or  on  whose  behalf  it  was  made  or 
executed  ;  nor  shall  the  vendee  or  assignee  be  entitled 
to  the  copyright  unless  so  agreed  by  writing  signed  at 
the  time.  The  effect  seems  to  be  that  on  a  sale  or 
assignment,  neither  assignor  nor  assignee  can  have  the 
copyright  unless  there  is  a  signed  agreement  about  it ; 
but  that  if  a  photograph  is  taken  for  good  or  valuable 
consideration,  the  copyright  belongs  to  the  person 
giving  such  consideration.  A  photographer  who  is 
paid  to  take  a  photograph  of  a  customer  may  not  sell 
or  dispose  of,  or  publicly  exhibit,  copies  thereof  without 
the  customer's  consent ;  and  this  is  so  by  the  general 
law  apart  from  the  above  Act  of  1862,  although  the 
property  in  the  negative  belongs  to  the  photographer  (b). 
A  fortiori  is  this  the  case  by  the  1862  Act  (c).  But 
if  a  photograph  is  taken  without  good  or  valuable 
consideration,  and  on  the  terms  that  the  taker  shall 
keep  the  negative  with  a  right  of  selling  copies,  the 
copyright  is  in  the  taker,  even  if  his  assistant  under 
his  direction  poses  the  sitter,  and  performs  the  other 
manual  operations  (d). 


(a)  29th  July  1862. 

{b)  Pollard  v.  Photographic  Co.,  40  Ch.  D.  345  ;  58  L.  J.  Ch.  25 1  ;  60 
L.  T.  418. 

(c)  Boucas  v.  Cooke  (1903),  2  K.  B.  227  ;  72  L.  J.  K.  B.  741  ;  SS  L. 
T.  760. 

(</)  Melville  v.  Mirror  of  Life  (1895),  2  ch-  S31  '<  65  L-  J-  L'n-  -I1  i 
73  L.  T.  334. 
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OF  some  particular  contracts  irrespective  of 


Article  in 
encyclopedia, 
magazine,  fcc. 


t  iopyright 
in  lectures. 


Walter  v. 

I. it  in . 


If  an  article  is  written  for  an  encyclopaBdia,  or  for  a 
magazine  or  other  periodical,  and  paid  for  by  the  pro- 
prietor, the  copyright  will  be  in  him  (e);  but  in  the 
case  of  a  magazine  or  other  periodical,  after  a  period 
of  twenty-eight  years  the  right  of  publishing  such 
article  will  revert  to  the  author  for  the  remainder  of 
the  period  for  which  copyright  is  allowed  (/).  The 
deliverer  of  an  original  lecture  has  the  copyright 
thereof  in  him,  and  the  sole  right  of  printing  and 
publishing  the  lecture,  provided  he  has  first  given 
notice  in  writing  to  two  justices  within  five  miles,  at 
least  two  days  before  delivering  the  same  (g).  If  this 
has  not  been  done,  any  one  may  publish  the  lecture ; 
and  as  regards  this,  and  other  cases  in  which  the 
speaker  claims  no  rights,  every  reporter  is  "  an  author" 
within  the  meaning  of  the  Copyright  Act,  1842,  and 
has  copyright  in  his  own  report  (h).  It  has,  however, 
been  held  that  a  professor  of  a  university,  who  delivers 
orally  in  his  class-room  lectures  which  are  his  own 
literary  composition,  does  not  communicate  such  lectures 
to  the  world  so  as  to  entitle  any  one  to  publish  them  (i). 


Dramatizing  It  is  not  an  infringement  of  copyright   merely  to 

dramatize  a  novel,  even  though  the  drama  may  be 
called  by  the  same  name  as  the  novel  (J) ;  but  it  is 
an  infringement  if  the  dramatizer  extracts  passages 
from    the    novel,    and    circulates    any    copies    of   his 

No  copyright    drama  (];).     There  is  no  copyright  in  a  name,  e.g.  the 

in  a   noma  ,        1  •  .  1  -i 

name  or  style  given  to  a  novel,  a  drama,  or  a  newspaper  , 
but  if  by  user  the  name  has  become  known,  a  person 
making  use  of  it  may  be  restrained  by  injunction,  on 


in  a  name. 


(e)  Lawrence  v.  Aflalo,  Weekly  Notes,  1903,  p.  191  ;  L.  S.  J.,  Deer. 
1903,  p.  248.  In  an  action  for  infringement  the  proprietor  must  prove 
payment  for  the  article  [Collvngridge  v.  L'mmott,  57  L.  T.  864). 

if)  5  *  6  Vict.  c.  45,  8.  18. 

(7)   5  &  6  Win.  4,  c.  65,  B.  5. 

(h)  Walter  v.  Lane  (1900),  A.  C.  539;  69  L.  J.  Ch.  699;  83  L.  T. 
289. 

(i)    Caird  v.  Sime,  12  App.  Cas.  326  ;  57  L.  J.  P.  C.  2  ;  57  L.  T.  634. 

(j)  Reade  v.  Conquest,  30  L.  J.  P.  C.  209. 

{k)  Warne  v.  Xeebohm,  39  Ch.  D.  7  5  ;  57  L.  J.  Ch.  689  ;  56  L.  T.  928. 
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the  ground  that  the  public  may  be   deceived  thereby 
and  the  plaintiff  injured  (/). 

The  proprietorship  of  copyright  must  be  registered  Copyright 

at   Stationers'  Hall   (m),  and   the  same  is  afterwards  "SM»'nable 
v     ■"  by  a  mere 

assignable  by  an  entry  there  of  the  transfer,  in  the  form  entry  in  the 
given  by  the  Act,  and  the  register  is  open  to  inspec- 
tion on  payment  of  a  small  fee  (n).  The  omission  to 
register,  however,  does  not  affect  the  copyright,  but 
only  the  right  to  sue  in  respect  of  the  infringement. 
For  the  infringement  of  his  copyright,  the  same  re- 
medies are  open  to  the  author  as  before  mentioned  in 
the  case  of  a  patentee  (0). 

As  somewhat  connected  with  the  subject  of  copy-  p10perty  in 
right,  may  be  noticed  the  question  of  the  property  in  letters- 
letters  written  by  one  person  to  another.  The  law  on 
this  point  is  that  the  ownership  in  such  letters  belongs 
to  the  person  to  whom  they  are  addressed  and  sent, 
but  the  writer  and  sender  still  retains  such  an  interest 
in  them  as  entitles  him  to  obtain  an  injunction  re- 
straining the  publication  of  their  contents,  except 
where  such  publication  is  necessary  in  order  to  vindi- 
cate character  (p). 

A  trade-mark   may   be  defined   as   some   particular  v.  Trade- 
mark or  signification  adopted  by  a  trader  to  identify  n,aiks- 
certain   goods,  and   under    the   Patents,  Designs,  and  What  they 
Trade-Marks  Act.  1  888  (q),  a  trade-mark  must  consist  ™tst0r\°n" 

(/)  Hogg  v  Kirkby,  8  Ves.  215  ;  Bortlurich  v.  Evening  Post,  37  Cli. 
L>.  449;  57  L  J.  Ch.  406;  48  L.  T.  252  ;  Licensed  Victuallers'  News- 
paper v.  Bingham,  38  Ch.  D.  139;  58  L.  J.  Ch.  36;  58  L.  T.  187. 

(m)  Registration  of  a  copyright  ia  bad  if  the  name  entered  as  that  of 
the  publisher  is  not  that  of  the  first  publisher  (Coot*  v.  Judd,  23  Ch.  D. 
727  ;  53  L.  J.  Ch.  36  ;  48  L.  T.  205  ;  31  \V.  R.  423).  The  entry  on  the 
register  must  state  the  precise  title  of  the  vvoik,  and  the  day.  month, 
and  year  of  first  publication  (Collingridge  v.  Emmott,  57  L.  T.  804). 

(»)  5  &  6  Vict.  c.  45,  ss.  11,  19,  20. 

(o)  Ante,  pp.  213,  214.  See  further  as  to  copy  right  generally,  Williams1 
Personal  Property,  316-330. 

(p)  Earl  of  Lytton  v.  Deoey,  54  L.  J.  Ch.  293  ;'52  L.  T.  121  ;  Labou- 
chere  V.  Bess,  77  L.  T.  599  ;  Indermaur's  Manual  of   Equity,  441,  442. 

(<])  51  &  52  Vict.  c.  50,  s.  10,  which  amends  the  previous  provisions 
of  the  Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  &  47  Vict 
C.  57,  s.  64). 
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Remedies. 


What  it  was 
formerly 
necessary  to 
prove  in  an 
action  for 
infringement 
of  a  trade- 
mark. 


of,  or  contain,  at  least  one  of  the  following  essential 
particulars: — (i)  A  name  of  an  individual  or  firm 
printed,  impressed,  or  woven  in  some  particular  and 
distinctive  manner  (?•)  ;  or  (2)  a  written  signature  or 
copy  of  a  written  signature  of  the  individual  or  firm 
applying  for  registration  thereof  as  a  trade-mark ;  or 
(3)  a  distinctive  device,  mark,  brand,  heading,  label,  or 
ticket  (s) ;  or  (4)  an  invented  word  or  words  (t)  ;  or 
(5)  a  word  or  words  having  no  reference  to  the 
character  or  quality  of  the  goods,  and  not  being  a 
geographical  name  (w).  For  the  infringement  of  a 
trade-mark  the  same  remedies  are  open  to  the  pro- 
prietor of  it  as  are  open  to  a  patentee  for  infringe- 
ment of  his  patent,  or  to  an  author  for  infringement 
of  his  copyright,  i.e.  to  maintain  an  action  for  damages, 
and  also  for  an  injunction  to  prevent  the  further  in- 
fringement (v). 

Until  the  Trade-Marks  Registration   Act,  1875  (x), 
(now    repealed    and    replaced    by    the   Act   of    1883, 

(r)  See  Re  Holt's  Trade-Mark  (1896),  1  Ch.  711  ;  65  L.  J.  Ch.  410; 

74  L.  T.  225. 

(s)  See  Rowland  v.  Mitchell  (1897),  I  Ch.  71  ;  66  L.  J.   Ch.  no; 

75  L.  T.  498. 

(0  See  Eastman  Photo.  Co.  v.  Comptroller-General  of  Patents  (1898), 
A.  C.  571  ;  67  L.  J.  Ch.  628  ;  79  L.  T.  195,  where  the  word  "  Solio  " 
was  held  to  he  a  good  trade-mark  in  connection  with  photographic 
materials.  But  a  word  such  as  "  Uneeda,"  which  merely  consists  of 
a  misspelling  of  three  common  words  put  into  one,  is  not  "an  invented 
word  "  within  the  meaning  of  the  Act  {Re  Uneeda  Trade-Mark  (1902), 
1  Ch.  783  ;  71  L.  J.  Ch.  353 ;  86  L.  T.  439). 

(«)  Re  Magnolia  Metal  Co.'s  Trade-Mark  (1897),  2  Ch.  371  ;  66  L. 
J.  Ch.  598  ;  76  L.  T.  672.  Further  as  to  what  may  be  registered  as 
a  trad. -mark  see  Leonards  v.  Wells,  re  Leonard's  Trade-Mark,  26  Ch. 
D.  288  ;  53  L.  J.  Ch.  603 ;  Re  Price's  Patent  Candle  Co.,  27  Ch.  D. 
681  ;  Re  A  nderton'a  Trade-Mark,  26  Ch.  U.  409  ;  53  L.  J.  Ch.  664  ; 
32  W.  R.  677  ;  Re  James  Trade-Mark,  James  v.  Soulby,  33  Ch.  D.  392  ; 
55  L.  .1.  Oh.  915;  He  Meyersteins  Trade-Mark,  43  Ch.  D.  604;  59 
L.  J.  Ch.  401  ;  62  L.  T.  526  ;  Re  Denshains  Trade-Mark  (1895),  2  Ch. 
176  ;  72  L.  T.  614. 

(v)  See  Ind-rmaur's  Manual  of  Equity,  440,  44 1-  I"  an  action  for 
infringement  the  court  may  certify  that  the  right  to  the  exclusive  use 
of  tin  trade-mark  came  in  question,  when,  in  any  subsequent  action 
for  infringement,  the  plaintiff,  on  obtaining  a  final  judgment  in  his 
favour,  will  have  his  full  costs  as  between  solicitor  and  client,  unless 
the  court  trying  the  subsequent  action  certifies  otherwise  (51  &  52 
Vict.  c.  50,  s.  18). 

(x)  38  &  39  Vict.  c.  91. 
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before  referred  to),  established  a  registry  of  trade- 
marks, all  that  was  necessary  to  enable  a  person  to 
maintain  an  action  for  the  infringement  of  a  trade- 
mark, was  for  him  to  prove  his  use  of  it,  that  it  had 
become  well  known  in  the  trade  as  his  trade-mark, 
and  that  the  defendant  had  unlawfully  adopted  or  in 
some  way  infringed  it.  By  the  Patents,  Designs,  and  Patents,  De- 
Trade-Marks  Act,  1883  (//),  (which,  as  amended  by  the  jK&Sita 
Patents,  Designs,  and  Trade-Marks  Act,  1888  (z),  now  Act-  l883- 
governs  the  subject),  it  is  provided  that  a  person  shall 
not  be  entitled  to  institute  any  proceedings  to  prevent 
or  to  recover  damages  for,  the  infringement  of  a  trade- 
mark, unless,  in  the  case  of  a  trade-mark  capable  of 
being  registered  under  that  Act,  it  has  been  registered 
in  pursuance  of  that  Act,  or  of  an  enactment  repealed 
by  that  Act,  or  in  the  case  of  any  other  trade-mark 
in  use  before  the  passing  of  the  Act  of  1875  03^ 
August  1875),  registration  thereof  under  that  Act,  or  an 
enactment  repealed  by  that  Act,  has  been  refused  (a). 
It  is  also  provided  that  a  trade-mark  must  be  regis- 
tered as  belonging  to  particular  goods  or  classes  of 
goods  (b),  and  when  registered  shall  be  assigned  and 
transmitted  only  in  connection  with  the  goodwill  of 
the  business  concerned  in  such  particular  goods  or 
classes  of  goods,  and  shall  be  determinable  with  such 
goodwill  (c) ;  but,  subject  as  aforesaid,  application  for 
registration  of  a  trade-mark  shall  be  deemed  to  be 
equivalent  to  public  use  of  such  mark  (d).  It  is 
further  provided  that  the  registration  of  a  person  as  Effect  of 
proprietor  of  a  trade-mark  shall  be  primd  facie  evi-  regls 
dence  of  his  right  to  the  exclusive  use  of  such  trade- 
mark, and  shall,  after  the  expiration  of  five  years  from 
the  date  of  such  registration,  be  deemed  conclusive 
evidence  of  his  right  to  the  exclusive  use  of  such 
trade-mark,  subject  to  the  provisions  of  the  Act  as  to 
its  connection  with  the  goodwill  of  a  business  (e).      It 

(y)  46  &  47  Vict.  c.  57.  (2)  51  &  52  Vict.  c.  50. 

(a)  46  &  47  Vict.  c.  57.  [b)   Sect.  65. 

(c)  Sect.  70.  ((/)  51  &  52  Vict.  c.  50,  s.  17. 
(e)  46  &  47  Vict.  c.  57,  s.  76. 
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lias,  however,  been  decided  that  a  mark  which  cannot 
be  the  subject  of  a  trade-mark,  and  therefore  is  not 
properly  registered  as  such,  does  not  acquire  that  char- 
acter by  being  registered  for  live  years,  and  that  any 
person  affected  by  it  may  apply  to  have  it  removed 
from  the  registry  even  after  the  termination  of  such 
period  of  five  years  (/).  No  trade-mark  of  a  nature 
similar  to  one  already  registered,  or  very  nearly  re- 
sembling the  same,  is  to  be  registered,  in  respect  of 
the  same  goods  or  class  of  goods  (g).  No  one  can 
properly  register,  or  retain  on  the  register,  a  trade-mark 
for  goods  in  which  he  does  not  deal,  and  has  not  at  the 
time  of  registration  some  definite  intention  to  deal  (h). 


What  it  is 
now  necessary 
to  prove. 


What  is  now  necessary,  therefore,  in  an  action  for 
the  infringement  of  a  trade-mark  for  the  plaintiff  to 
prove  is,  that  the  trade-mark  is  duly  registered  (i),  and 
that  it  has  been  infringed  by  the  defendant ;  and  this  is 
only  at  first  primd  facie  evidence,  and,  if  contradicted, 
the  matters  formerly  necessary  to  have  been  proved  will 
have  still  to  be  shewn,  but  proof  of  the  registration 
alone  will,  after  five  years  from  its  taking  place,  be 
conclusive  evidence  of  the  plaintiff's  right  to  the  trade- 
mark, assuming  it  was  capable  of  registration  as  such. 


Warranty 
implied  when 
goods  sold 
with  a  trade- 
in. uk  on  them 


As  has  before  been  noticed  (j),  it  is  provided  by 
statute  (k)  that  if  any  article  is  sold  with  a  trade-mark 
thereon,  a  warranty  is  implied  that  the  same  is  genuine 
and  true,  unless  the  contrary  is  expressed  in  some 
writing  signed  by  or  on  behalf  of  the  vendor,  and 
delivered  to  and  accepted  by  the  vendee  (/). 

if)  lie  Palmer's  Trade-Mark,  24  Ch.  D.  504  ;  Re  Wraggs'  Trade- 
Afar/:,  29  Ch.  I).  551  ;  54  L.  J.  Ch.  391. 

!y)  46  &  47  Vict.  c.  57,  s.  72  (2);  51  &  52  Vict.  c.  50,  s.  14;  Re 
Munch' 1  Application,  $0  L.  T.  12. 

(h)  Batt  v.  Dunnett  (1899),  A.  C.  428  ;  68  L.  J.  Ch.  557  ;  81  L.  T.  94. 

(t)  And  of  this  the  certificate  of  the  comptroller  is  sufficient  evidence 
(46  &  47  Vict.  c.  57,  s.  96). 

{ j)    X<:<:  ntttr.   p.    I  14. 

(k)  50  &  51  Vict.  c.  28,  h.  17. 

(I)  See  further  as  to  trade-marks  generally,  Williams'  Personal 
Property,    330  339. 
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Legal  practitioners  may  be  either  barristers,  special  vi.  Legal 
pleaders  not  at  the  bar,  certified  conveyancers,  or  soli- 
citors.      The  three  latter  may  recover  their  fees,  but 
the  first  may  not,  their  acting  being  deemed  of  a  volun- 
tary   nature,   and    their    fees    merely    in   the   light  of  Barristers 

-.-.,  „  i-.i  cannot  recover 

honorary  payments ;  and  it  follows  trom  this  that  no  their  fees,  and 
action  lies  against  them  for  negligence  or  unskilful-  f0|!  "e-ii'^.'cr. 
ness.  A  barrister  and  his  client  are,  in  fact,  mutually 
incapable  of  entering  into  a  binding  contract  of  hiring 
with  respect  to  the  services  of  the  former  as  an  ad- 
vocate. This  incapacity  of  contract  is  reciprocal,  and 
is  an  answer  to  any  action  brought,  whether  by  client 
or  advocate,  upon  such  an  alleged  agreement.  This 
principle  is  of  universal  application  in  all  cases  where 
the  relation  of  counsel  and  client  exists ;  it  extends 
to  an  alleged  engagement  by  counsel  to  give  exclusive 
attention  to  the  defence  of  a  prisoner  standing  his 
trial  upon  a  criminal  charge,  and  to  a  case  in  which 
the  client  has  entered  into  an  express  agreement  with 
the  barrister  to  pay  special  fees  named  by  the  barrister 
for  his  exclusive  attendance,  in  excess  of  the  fee  which 
would  be  ordinarily  payable  to  counsel  for  the  con- 
templated service  (w). 

In  the  absence  of  an  express  contract,  the  agreement  Position  of 

.,,.  ,...  ,.        i»       i  ■  solicitor  and 

of  a  client  with  his  solicitor  is  to  pay  him  for  his  ser-  client, 
vices  the  ordinary  and  usual  charges,  which  are  regu- 
lated chiefly  by  the  time  occupied  in  attendances  and 
by  the  length  of  documents,  and  now  generally  in  con- 
veyancing matters  by  the  amount  of  the  purchase  or 
mortgage  money,  or  the  rental  of  the  property  leased  ; 
and  beyond  this,  in  particular  cases,  any  special  skill 
or  trouble  may  be  taken  into  consideration  (?i).  The 
client  is  entitled  to  the  personal  advice  of  the  solicitor, 
though  if  a  clerk  sees  the  client,  and  has  continual 
opportunities  of  conferring  with  his  principal,  that  is 

(m)  Robertson  v.  M'Donogh,  6  L.  R.  Ir.  433  ;  Kennedy  v.  Brown,  1  J 

C.  B.  (N.  S.),  677. 

(?i)  See  33  &  34  Vict.  c.  28,  s.   18  ;  44  &  45  Vict.  c.  44,  s.  4,  and 
General  Order  of  1882  under  this  Act. 


2  22  OF    SOME    PARTICULAR    CONTRACTS    IRRESPECTIVE    OF 

Solicitor  must  sufficient  (o).      To  entitle  a  solicitor  to  recover  his  bill 

signed  bill.       °f  costs,  he    must    have   had   a  certificate  to   practise 

during  the  time  the   work   was   done,   and   it  is   also 

necessary   for  him  to  deliver  a  signed   bill,  or  a   bill 

with  a  letter  signed,  a  calendar  month  before  bringing 

the  action  (p),  unless  he  obtain  leave  to  commence  the 

action  before,  which  he  may  do  on  the  ground  that  his 

client  is  about  to  leave   England,  become    bankrupt, 

liquidate,  compound  with  his  creditors,  or  do  any  other 

act  that  may  be  prejudicial  to  him,  the  solicitor  (q). 

Time  from        It  has  been  decided  that  though  a  solicitor  cannot  sue 

of  Limitations  ur>til  after  a  month  from  delivery  of  his  bill,  the  cause 

runs.  0f  action,  in  respect  of  the  work  done  by  him   arises 

upon  its  completion,  and  not  at  the  expiration  of  the 

month,  and  therefore  the  Statute  of  Limitations  runs 

from  the  time  of  the  completion  of  the  work  (r).     In 

any  action  brought   by  a  client  against  his  solicitor, 

the  latter  may  set  off  the  amount  of  his  costs,  though 

the   month   has   not   expired,  and   even    though    they 

have  not  been  delivered,  provided   he  delivers   them 

a  solicitor        before  trial  (s).      A   solicitor  may  now  also  enter  into 

enter  into  a      a  contract  with   his  client  for  remuneration  in  some 

rem^neritTon    way  otlier  tliai1  by  ^is  ordinary  charges  (e.g.  by  com- 

by  commission  mission),  but  such  agreement  must  be  in  writing,  and 

or  otlicrwistj  *  u 

if  in  respect  of  any  action,  must  be  submitted  to  a 
taxing-master  for  approval  before  anything  can  be 
received  under  it.  Any  agreement  for  payment,  how- 
ever,  only   in   the  case   of   success  is   void,  and  any 

(o)   Ilopkiiison  v.  Smith,  I  Bing.  13. 

(p)  6  &  7  Vict.  c.  73,  s.  37.  And  in  this  bill  he  must  state  the 
items  ;  it  is  not  sufficient  to  put  a  gross  sum.  When  the  solicitor  had 
assigned  his  bill  of  costs,  and  the  assignee  gave  notice  of  the  assign- 
ment to  the  debtor,  and  delivered  the  bill  to  him  enclosed  in  a  letter 
signed  by  himself,  and  after  a  month  sued  on  the  bill,  it  was  held  he 
had  sufficiently  complied  with  the  Act(/w/Zev.  M'Cutchen,  12Q.  B.  D. 
51S  ;  53  L.  J.  Q.  B.  311).  It  has  been  held  that  if  a  third  person  agrees 
with  a  solicitor  to  pay  his  bill  of  costs  against  his  clients,  the  solicitor 
can  sue  such  third  person  without  sending  in  a  signed  bill  a  month 
before  action  [Greening  v.  liccder,  66  L.  T.  192). 

(7)  38  &  39  Vict.  c.  79. 

(r)  Coburn  v.  Colle<lge  (1897),  1  Q.  B.  702  ;  66  L.  J.  Q.  B.  462  ;  76 
L.  T.  608. 

(a)  Brown  v.  Tibbits,  31  L.  J.  (C.  P.)  206. 
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stipulation  that  the  solicitor  is  not  to  be  liable  for 
negligence  is  also  void  (t).  A  solicitor  could  always 
take  a  security  from  his  client  for  costs  already  in- 
curred, and  he  can  now  also  do  so  for  costs  to  be 
incurred  (?/). 

The  court  or  a  judge  before  whom  any  action,  matter,  Solicitors 
or  other  civil  proceeding  has  been  heard,  has  power  to  Xirged'oii'' 
order  the  solicitor's  costs  to  be  made  a  charge  on  pro-  property  re- 

.    .        i  _  covered. 

perty  recovered  or  preserved  by  the  solicitor  s  acts,  and 
to  make  an  order  for  raising  and  payment  thereof  out 
of  such  property  ;  and  this  can  be  done  not  only  as  to 
the  client's  own  interest  in  the  property,  but  generally 
as  regards  the  whole  of  the  property  recovered  or  pre- 
served through  the  solicitor's  instrumentality  (?;).  If 
a  solicitor  has  assigned  his  costs,  the  assignee  has  the 
same  right  to  obtain  such  an  order  as  the  solicitor 
himself  would  have  had,  had  he  not  made  such  assign- 
ment (x).  Any  such  order  has  priority  over  everything 
except  the  claim  of  a  bond  fide  purchaser  for  value 
without  notice  (y) ;  and  if  a  person  takes  an  assign- 
ment of  a  judgment  debt,  he  is  always  deemed  to  take 
with  full  notice  of  the  solicitor's  lien,  even  though  such 
solicitor  has  not  yet  obtained  a  charging  order  (z).     A 


(t)  33  &  34.  Vict.  c.  28,  ss.  4-15,  which  applies  to  litigious  business, 
and  44  &  45  Vict.  c.  44,  s.  8,  which  applies  to  conveyancing  business. 

(«)  }^  <fc  34  Vict.  c.  28,  s.  16,  as  to  litigious  business,  and  44  &  45 
Vict.  c.  44,  s.  5,  and  General  Order  thereunder  of  1882,  as  to  convey 
ancing  business. 

(v)  23  &  24  Vict.  c.  127,  s.  28  ;  Charlton  v.  Charlton,  52  L.  J.  Ch. 
971  ;  49  L.  T.  267  ;  32  W.  R.  90;  Rhodes  v.  Sugden,  29  Ch.  D.  517; 
54  L.  J.  Ch.  638  ;  52  L.  T.  613  ;  33  W.  R.  558;  Guy  v.  Churchill  35 
Ch.  D.  489  ;  56  L.  J.  Ch.  670;  57  L.  T.  510;  35  W.  1!.  706;  Moxon 
v.  She/yard,  24  Q.  B.  D.  627 ;  59  L.  J.  Q.  B.  286  ;  62  L.  T.  726.  This 
provision  only  allows  a  solicitor  to  get  a  charging  order  for  his  costs 
on  property  recovered  or  preserved  in  a  civil  proceeding  (Re  Humphreys, 
ex  parte  Lloyd- Georyc  (189S),  I  Q.  B.  520;  67  L.  J.  Q.  B.  412  ;  78  L. 
T.  182). 

(.r)  Briscoe  v.  Briscoe  (1892),  3  Ch.  543  ;  61  L.  J.  Ch.  665  ;  67  L.  T. 
116. 

(y)  Re  Siifiild  .(•  Watts,  ex  parte  Brown,  30  Q.  B.  D.  693  ;  58  I.  T. 
911;  36  W.  R.  584. 

(2)  Cole  v.  Eley  (1S94),  3  Q.  B.  350  ;  63  L.  J.  Q.  B.  6S2  ;  70  L.  T. 
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solicitor  has  also  a  general  lien  on  his  client's  papers  (a). 

Solicitor's  lien.  However,  the  solicitor  for  a  party  to  an  adminis- 
tration action  will  not,  on  a  change  of  solicitors,  be 
allowed  to  assert  his  lien  for  costs  on  papers  in  his 
possession  in  such  a  way  as  to  embarrass  the  proceed- 
ings in  the  action,  but  must  produce  and  hand  over 
any  papers  when  required  for  the  carrying  on  of  the 
proceedings  (b).      The    London    agent   of   a    country 

Loudon  solicitor  has  a  general   lien  on  the   papers  of,  and  a 

right  to  retain  the  moneys  of  a  particular  client  of  the 
country  solicitor,  in  respect  of  the  general  account 
owing  to  him,  the  London  agent,  by  the  country  soli- 
citor, such  lien  or  right  of  retention  being,  however, 
limited  to  the  amount  due  to  the  country  solicitor 
for  costs  from  his  client  to  whom  the  papers  or  moneys 
belong  (c). 

The  <luty  of  It  is  the  duty  of  a  solicitor  to  conduct  his  client's 

case  with  ordinary  skill,  and  due  expedition,  to  its  con- 
clusion (d)  ;  and  if,  having  commenced  any  proceedings, 
he  refuses  to  continue  them,  he  will  not  be  entitled  to 
his  costs,  unless  specially  justified  by  circumstances  in 

When  lie  may  so  doing,  e.ff.  if  the  client  denies  that  he  is  liable  to 

discontinue  ,1  ,         ■,         -<  i    /  \  :/»  <l  "i.     x. 

actin".  Pay  the  costs  already  incurred  (e),  or  it   he  omits  to 

furnish  the  solicitor  with  money  to  meet  costs  out  of 
pocket  (/), — in  either  of  which  cases  the  solicitor  may, 
after  giving  reasonable  notice,  discontinue,  and  bring  an 
action  for  his  costs  already  incurred.  If  a  solicitor,  in 
the  course  of  his  acting, does  not  conduct  hisclient's  busi- 
ness with  ordinary  diligence,  but  is  guilty  of  some  gross 

(«)  See  ante,  p.  104-  See  also,  as  to  the  nature  and  extent  of  the 
lien,  Be  /./<  wdbin  (1892),  3  Ch.  1415;  65  L.  T.  249  ;  60  L.  J.  Ch.  732  ; 
19  w.  1;.  713. 

{Ii)  lie  Boughton,  Bougkton  v.  Bonghton,  23  Ch.  D.  169;  48  L.  T. 
413;  31  W.  EL  517.  See  also  Re  Hanbury,  Whitting  v.  Nicholson,  75 
L.  T.  449- 

(c)  /.'<  Johnson,  tx  parte  Edwards,  8  Q-  B.  D.  262;  50  L.  J.  Q.  B. 
541  ;  Lawrence  v.  Fletcher,  12  Ch.  D.  858 ;  Re  Maud,  34  Solicitors' 
Journal,  709",  Law  Students'  Journal,  Sept.  1890,  p.  208. 

■1  Underwood  v.  Lewis  (1894),  2  Q.  B«  306 ;  64  L-  J.  Q.  B.  60  ;  70 
L.  T.  833. 

1. 1  Hawkes  v.  CottreU,  3  H.  &  X.  243. 

(/)  Wadsivorlh  v.  Marshall,  2  C.  &  J.  665. 


ANY    DISABILITY    OF    THE    CONTRACTING    PARTIES,  22  5 

default,  negligence,  or  ignorance,  whereby  his  client  is 
injured,  he  is  liable  to  an  action  (g),  but  he  is  not  liable 
for  a  mistake  on  some  doubtful  point  of  law  (h).  A 
solicitor  may  also  under  special  circumstances  be  liable 
to  a  person,  not  his  client,  for  injury  caused  by  his 
improper  conduct  or  neglect  (i).  A  solicitor  employ- 
ing an  agent  is  liable  to  his  client  for  that  agent's 
negligence  or  fraud  (j). 

With    regard    to    a    solicitor's    negligence,    the   old  When  negli- 

D  .  gence  of  i 

rule  was,  that  if  he  brought  an  action  to  recover  the  solicitor  may 
amount  of  his  bill,  his  negligence  could  not  be  set  ^fence  to 
up    as    a    defence    to    the    action,    unless    it    was    of an  ? ction  f,jr 

.  costs. 

some  such  extreme  kind  that  the  client  had  obtained, 
and  could  obtain,  no  benefit  whatever  from  his  ser- 
vices ;  and  that  where  the  client  had  derived,  or  might 
derive,  some  benefit  from  what  the  solicitor  had  done, 
although  a  great  part  of  the  benefit  he  ought  to  have 
derived  might  have  been  lost  to  him,  a  cross-action 
must  be  brought  by  the  client  for  the  negligence  com- 
plained of  (k).  This  rule  is,  however,  now  no  longer 
correct,  for  under  the  Judicature  practice  it  is  pro- 
vided (/)  that  anything  may  be  set  off  by  way  of  counter- 
claim, even  although  sounding  in  damages  (m). 

A   solicitor   acting   in   any   cause  or   matter,  has   a  ^°;*;{°"  ofd 
general   authority  from   his    client  to   act  therein,   so  his  client,  and 
that  his  acts  bind  the  client ;  and  this  principle  applies  solicitor, 
also  to  another  solicitor  who  is  employed  by  the  client's 
own  solicitor  as  his  agent,  whether  in  London  or  else- 
where, so  that  not  only  the  original  solicitor,  but  also 
the  agent,  has  vested  in  him  all  general  authority  in 

(</)  See  Godfrey  v.  Dalton,  6  Bing.  460,  467. 

(/()  Kemp  v.   Burt,  4  B.  &  A.  424  ;  Pitman  v.   Francis,  1    C.    &    E. 

355- 

(i)   Rf  Dangar's  Trusts,  41  Oh.  D.  17S  ;  58  L.  J.  Ch.  315  ;  60  L.  T. 

491. 

(,;')  Asquith  v.  Asquith,  W.  N.  (1895),  31- 

(k)  Chitty  on  Contracts,  534. 

(/)    Order  xix.  r.  3;   Order  xxi.  rr.  15,  17. 

(m)  As  to  what  will  amount  to  negligence  in  a  solicitor,  see  Chitt\ 
on  Contracts,  534. 

P 
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the  conduct  of  the  cause  or  matter,  including  the  power 
to  compromise  in  a  bond  fide  and  reasonable  way  (n). 
A  solicitor  is  not  absolutely  incapable  of  buying  from, 
selliug  to,  or  otherwise  contracting  with  his  client ; 
but  if  he  does  so,  it  is  incumbent  on  him,  on  the  trans- 
action being  called  in  question,  to  shew  either  that  the 
contract  was  perfectly  fair  and  proper  under  the  cir- 
cumstances, or  that  the  client  had  separate  and  inde- 
pendent advice  ;  and  if  he  cannot  shew  this,  it  will  be 
set  aside  (o). 


Witness's 
claim  for 
expenses  is 
not  against 
the  solicitor. 


Mor  is  a 
bailiffs. 


Although  a  witness  who  is  subpoenaed  to  attend  a 
trial  has  a  claim  for  his  expenses,  and  when  called  to 
give  an  opinion  and  not  to  speak  to  a  fact,  for  his  loss 
of  time  (p),  his  claim  is  ordinarily  not  against  the 
solicitor  in  the  action,  but  against  the  party  on  whose 
behalf  he  is  subpoenaed  (q).  The  remedy  also  of  a 
sheriff's  bailiff  who  executes  process  in  an  action,  is 
against  the  client,  not  against  the  solicitor  (r). 


VII.  Medical 
men  and 
dentists,  kc. 


21  A:  22  Vict, 
c.  90. 


Medical  men  may  be  either  physicians,  surgeons, 
apothecaries,  or  chemists  and  druggists.  As  to  the 
latter,  they  must  be  duly  registered  as  chemists  or 
druggists,  and  their  duty  is  simply  to  prepare,  dispense, 
and  sell  medicines,  and  they  cannot  recover  for  advice. 
As  to  the  three  former,  they  can  recover  their  fees, 
provided  they  are  duly  registered  under  the  Medical 
Act  (s),  and  provided  also,  as  to  physicians,  that  they 
are  not  prohibited  by  the  bye-laws  of  any  college  of 


(n)  Re  Newen,  Carruthcrs  v.  Newcn  (1903),  I  Ch.  812  ;  72  L.  J.  Ch. 
356  ;  S8  L.  T.  264. 

(0)  See  hereon  Cork-hum.  v.  Edwards,  18  Ch.  D.  449;  51  L.  J.   Ch. 
46;  Craddockv.  Rogers,  53  L.  J.  Ch.  968;  51  L.  T.   191;  Pooley's 
Trust"  v.   Whethcm,  33  Ch.  D.  in  ;  55  L.  J.  Ch.  654  ;  55  L.  T.  333  ; 
34  W.  R.  6S9.     S«o   further   on   this   subject,   which    belongs   more 
cially  to  Equity,  Indermaur's  Manual  of  Equity,  244-246. 
[p)  See  post,  p.  228. 
(<y)  Lei  v.  Everest,  2  H.  &  X.  2S5. 
(r)   Roylt  v.  Busby,  6  Q.  B.  I).  171  ;  50  L.  J.  Q.  B.   196,  overruling 

-. .  Jones,  io  Ex.  655. 
(a)  21  &  22  Vict.  c.  90,  amended  hy  23  Vict.  c.  7,  and  46  &  47  Vict. 
c.  19. 
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physicians  from  so  doing  (t).  If  a  medical  man  is  guilty 
of  such  a  want  of  reasonable  care  or  skill  that  his 
patient  receives  no  benefit,  he  cannot  recover  his  fees, 
and  he  is  liable  to  an  action  by  the  patient  for  negli- 
gence, even  though  he  was  not  called  in  by  such 
patient,  or  was  not  to  be  remunerated  by  him  {it), 
and  any  negligence  may  be  set  off  against  him  by 
way  of  counter-claim  in  an  action  brought  by  him 
for  his  fees  (v). 

With  regard  to  dentists,  it  is  now  provided  by  the  Dentists'  Act 
Dentists'  Act,  1878  (x),  that  from  the  1st  August  1 879  * 
a  person  shall  not  be  entitled  to  recover  any  fee  or 
charge  in  respect  of  dentistry  unless  registered  under 
that  Act,  or  unless  he  is  a  duly  qualified  medical  practi- 
tioner (y) ;  and  that  no  person  shall  be  entitled  to  use 
the  name  or  title  of  "  dentist "  or  "  dental  practitioner," 
or  any  description  implying  that  he  is  registered  under 
this  Act,  or  that  he  is  a  person  specially  entitled  to 
practise  dentistry,  under  a  fine  not  exceeding  £20, 
unless  he  is  duly  registered  (2).  Prior  to  this  Act  there 
was  no  provision  of  this  character  as  to  dentists,  who 
are,  by  force  ot  it,  now  placed  in  much  the  same 
position  as  medical  men  with  regard  to  their  right 
to  sue  to  recover  their  fees. 

With  resrard  also  to  veterinary  surgeons,  it  is  now  Veterinary 

-,-,,,        T_  .  „        J  »     »     ,         00       /    \    Surgeons'  Act, 

provided  by  the  Veterinary  Surgeons  Act,  Ibal  (a),  1881. 
that  they  must  be  duly  registered;  and  any  person 
practising  as  a  veterinary  surgeon  after  3  1st  December 
1883  without  being  on  the  register,  is  liable  to  a  fine 
not  exceeding  £20,  and  is  not  entitled  to  recover  any 
fee  or  charge  for  practising  (b). 

{t)  Chitty  on  Contracts,  514.  Before  21  &  22  Vict.  c.  90,  a  physician 
could  not  sue  for  services  rendered  unless  there  had  been  an  express 
contract  to  pay  him. 

(it)  See  generally  as  to  torts  arising  peculiarly  from  negligence,  post, 
Part.  ii.  ch.  vi. 

(r)  Order  xix.  r.  3.  (x)  41  &  42  Vict.  c.  33.  (y)  Si 

(2)  Sect.  3.  (a)  44  &  45  Vict.  c.  62. 

(b)  Sect.  17. 
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VIII.  "Wit- 
nesses. 


When  a 
witness 
entitled  to  be 
paid  for  loss 
of  time. 


Service  of 

subpoena,  he. 


Every  person  subpoenaed  as  a  witness  is  entitled  to 
be  paid  a  reasonable  sum  for  his  expenses  of  going  to, 
staying  at,  and  returning  from  the  trial,  and  this  sum 
must  be  paid  or  tendered  him  at  the  time  of  his  being 
served  with  his  subpoena,  otherwise  he  is  not  bound  to 
attend.  If  a  witness  lives  within  the  bills  of  mortality, 
it  is  sufficient  to  give  him  a  nominal  sum  with  his 
subpoena,  usually  one  shilling.  If  a  witness  who  is 
not  paid  a  proper  sum  for  his  expenses  yet  chooses  to 
attend,  he  is  justified  in  refusing  to  be  sworn  until  his 
expenses  have  been  paid  (c).  But  though  a  witness 
is  always  entitled  to  his  expenses,  yet  he  is  not 
entitled  to  be  paid  for  his  loss  of  time,  unless  he  is 
a  professional  witness  called  not  to  give  evidence  upon 
some  matter  of  fact,  but  of  opinion  (e.g.  an  expert), 
and  then  he  is  so  entitled  (d). 

Service  of  a  subpoena  on  a  witness  must  be  personal, 
and  the  remedy  against  a  witness  for  not  attending  on 
his  subpoena  is  either  by  attachment  for  contempt  of 
court  in  not  obeying  the  subpoena,  which  is  a  process 
of  the  court,  or  by  an  action  for  damages  (e). 


IX.  (  orpora- 
tions,  com- 
panies, and 
institutions. 


A  corporation  is  some  legal  body  always  known  by 
the  same  name,  and  perpetually  preserving  its  identity, 
and  it  may  be  either  a  corporation  sole,  that  is,  composed 
of  one  person  (eg.  a  bishop),  or  a  corporation  aggregate, 
that  is,  one  composed  of  many  persons,  e.g.  some  com- 
pany incorporated  by  Act  of  Parliament  (/).  Corpo- 
rations aggregate  may  be  created  either  by  Act  of 
Parliament,  charter,  or  letters-patent,  and  the  great 
peculiarity  as  to  their  contracts  is  that,  generally  speak- 
ing, they  must  be  under  their  common  seal.  To  this 
rule  there  are,  however,  exceptions,  which  may  chiefly 
be  stated  to  be  contracts  comprising  matters  of  every - 

(c)  As  to  the  meaning  of  the  expression   "  bills  of  mortality,"  see 
Wharton's  Law  Lexicon,  title  "Bills  of  Mortality." 

(d)  See  Webb  v.  J'ugc,  i  C.  &  R.  23  ;  Lee  v.  Everest,  2  H.  &  N.  285. 
(<  1  See  also  as  to  witnesses,  post,  Part  III.  chap,  ii.,  on  Evidence. 
(/)  Williams'  Personal  Property,  284. 
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day  occurrence,  or  of  such  a  nature  as  to  be  actually 
necessary,  these  being  valid,  though  not  under  the 
common  seal  (<j).  And  it  must  now  be  taken  also  as  Lawford  y. 
settled,  that  a  corporation  is  liable  in  respect  of  work  ifarai Council. 
actually  done,  or  goods  actually  provided,  (that  is  to 
say,  on  executed  contracts)  where  the  work  done,  or 
things  provided,  were  reasonable  for  the  purposes  for 
which  the  corporation  was  existing,  notwithstanding 
that  there  was  no  contract  under  seal  (h). 

Companies  may  be  either  unlimited  or  limited,  and  Differences 

...  r,  between 

now  any  company  consisting  ot  seven  or  more  persons  lifted  an.i 
may,  and  of  more  than  twenty  persons  must,  be  re-  UIllimlte(i 
gistered  (i).  Associations  consisting  of  more  than 
twenty  persons,  and  not  so  registered,  are  illegal  associa- 
tions, and  parties  concerned  therein  are  not  entitled 
to  the  protection  or  assistance  of  the  court  (j).  An 
unlimited  company  is  simply  a  combination  of  several 
persons  for  some  business,  and  the  members  stand  in 
the  position  of  ordinary  partners,  and  liable  to  an  un- 
limited extent  for  all  the  debts  of  the  partnership, 
and  the  ordinary  partnership  rules  generally  apply  to 
them  {!•).  A  company  may.,  however,  be  limited  if 
duly  registered  as  such  (I),  and  the  members  are  then 
only  liable  to  the  extent  of  their  respective  shares  or 
guarantees;  so  that  any  person  contracting  with  such 
a  company  must  only  look  for  payment  to  the  assets 
of  the  company. 

Any  contract  made  by  a  registered  company  need  How  contract! 
only  be   under  such   company's  seal   when    the    same  by  registered 

companies. 

(g)  Clarke  v.  Cuckfield  Union,  21  L.  J.  {Q.  B.),  349  ;  Wells  v.  Mayor 
of  Kingston  upon  Bull,  L.  K.  10  C.  F.  402. 

(A)  Lawford  v.  Billericay  Rural  GoiuhcU  (1903),  I  K.  B.  772  ;  72 
L.  J.  K.  B.  554  5  88L.  T.  317. 

(i)   25  &  26  Vict,  c  89,  ss.  4,  6. 

(j)  Sykes  v.  Beadon,  11  Ch.  D.  170;  48  L.  J.  Ch.  822  ;  Smith  v. 
Anderson,  15  Ch.  D.  247;  50  L.  J.  Ch.  39  ;  29  W.  R.  21 ;  Jennings  v. 
Hammond,  9  Q.  B.  D.  225  ;  51  L.  J.  Q.  B.  493  ;  Re  Padstow  Assur- 
ance Association,  20  Ch.  D.  137  ;  45  L.  T.  774*,  Shaiv  v.  Benson,  11 
Q.  B.  D.  563 ;  52  L.  J.  Q.  B.  575  ;  Crowther  v.  Thorley,  4S  U  T.  644  ; 
31  W.  R.  564. 

(k)  As  t<>  which,  see  ante,  pp.  1 56- 164. 

(7)  25  &  26  Vict.  c.  89. 
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( lompanies' 

i  goo. 


would,  if  made  by  a  private  person,  require  a  seal ; 
where,  if  made  by  a  private  person,  writing  would  be 
necessary,  signature  by  some  person  authorized  by 
the  company  is  sufficient ;  and  where  no  writing  would 
be  necessary  if  made  by  a  private  person,  the  contract 
may  be  made  by  parol  by  some  person  authorized  by 
the  company  (m),  and  such  authority  may  be  implied 
as  regards  matters  in  the  ordinary  course  of  the  com- 
pany's business,  but  not  beyond  that  (n).  A  contract 
made  by  a  person  on  behalf  of  an  intended  company 
cannot  afterwards,  on  its  formation,  be  ratified  by 
the  company,  but  a  fresh  contract  with  the  company 
must  be  entered  into  (o).  Under  the  Companies' 
Act,  1900  (2>),  certain  restrictions  have  now  been 
made  as  to  a  company  commencing  business ;  and 
contracts  made  after  incorporation,  but  before  the 
company  is  entitled  to  commence  business,  are  only 
provisionally  binding  until  then,  when  they  automati- 
cally become  binding  without  any  confirmation  (q). 
Shares  in  a  registered  company  may  be  transferred  by 
deed  duly  registered  at  the  company's  office,  or,  in 
the  case  of  such  a  company  limited  by  shares,  when 
shares  are  fully  paid  up,  by  simple  delivery  of  share 
warrants  (r). 


Liability  in 
ct  of 

contracts  on 

behalf  of 

charities  nnd 

institutions 
■  ally. 


With  regard  to  contracts  made  with  persons  acting 
on  behalf  of  institutions  and  associations,  such  as 
charities,  clubs,  and  the  like,  the  rule  is  that  the 
persons  making  or  authorizing  the  making  of  the 
contract   are    the   persons    liable,    unless    indeed    the 

(m)  30  &  31  Vict.  c.  131,  s.  37. 

(n)  Re  Cunningham  <t-  Co.,  Simpson's  Claim,  36  Ch.  D.  532. 

(o)  Rt  Empress  Engineering  Co.,  16  CI).  D.  125;  29  W.  R.  342; 
43  L.  T.  742;  Re  Northumberland  A  tame  Hotel  Co.,  SuUy's  Case,  33 
Ch.  D.  16  ;  54  L.  T.  777  ;  Ktlner  v.  Baxter,  L.  R.  2  C.  P."  174  ;  36  L. 
J.  C.  P.  94. 

(p)   63  &  64  Vict.  C.  48.  {q)   Sect.  6. 

(r)  30  &  31  Vict.  c.  1 3 r,  ss.  27-33.  The  subject  of  companies  is  of 
such  _'•  1.' ml  importance  that  it  is  well  worthy  of  some  separate  atten- 
tion by  everj  Btudent,  and  particular  attention  should  be  gives  to  the 
(  '.mpanies'  Act,  1900  (63  &  64  Vict.  c.  48).  The  student  may  gain  a 
fair  elementary  knowledge  of  the  subject  of  companies  from  a  perusal 
"f  Eustace  Smith's  Summary  of  the  Law  of  Companies. 
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other  party  has  specially  agreed  that  he  will  look  for 
payment  only  to  the  assets  of  the  institution  (s).  And 
this  rule  applies  to  all  miscellaneous  undertakings,  it 
being  always  a  question,  when  a  person  disputes  his 
liability,  whether  he  in  any  way  authorized  what  has 
been  done,  so  as  to  make  himself  liable.  Thus,  if 
a  person  becomes  one  of  a  committee  of  direction 
of  any  such  undertaking  or  institution,  this  will  be 
evidence  to  shew  that  he  has  made  himself  liable 
for  goods  supplied  for  its  purposes,  even  although  he 
himself  did  not  give,  or  assist  in  giving,  the  particu- 
lar order  in  question.  The  mere  fact,  however,  of  a 
person  being  a  member  of  a  committee  of  management 
is  only  evidence  of  his  having  authorized  the  making 
of  the  contract.  Thus,  where  wine  for  a  club  had  T<>dd  v.  Emly. 
been  ordered  by  the  house-steward,  according  to 
the    directions   of   the   committee   of   management,   in 

an  action  brought  against  two  members  of  that  Corn- 
er o 

mittee,  it  was  held  that  it  was  a  question  for  the  jury 
wh ether  the  defendants  had  authorized  the  steward  to 
order  the  wine  in  question  (t). 

Contracts  in  the  relation   of    master    and   servant  x.  Master 
may  be    conveniently  considered    under  three  heads, ' 
viz. :  (1)  As  to  the  hiring  ;  (2)  As  to  the  power  of  the 
servant,  and  the  relation  between  the  parties  during  the 
service  ;   and  (3)  As  to  the  determination  of  the  service. 

Firstly,  then,  as  to  the  hiring. — There  may  be  an  As  to  the 
express  contract  for  the  hiring  of  a  servant,  and  when 
there  is,  it  may  be  either  in  writing  or  by  word  of 
mouth,  unless  it  is  a  hiring  for  a  period  beyond  a 
year,  in  which  case  writing  is  by  the  Statute  of  Frauds 
necessary  (u).      A  contract  to  remain  in  the  service  of 

(s)  Coults  v.  Irish  Exhibition,  Weekly  Notes  (1891),  p.  41  :  90  Law 
Times  Newspaper,  336;  Law  Students'  Journal,  April  1891,  p.  Si. 

(t)  Todd  v.  AW//,  8  M.  &  W.  505.  As  to  the  right  of  indemnity 
from  members  of  a  club,  see  Wise  v.  Perpetual  Trustee  Co.  (1903),  A.C. 
139;  72  L.J.  P.  C.  31. 

(u)  29  Car.  2,  c.  3,  s.  4,  ante,  pp.  56,  57. 
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the  employer  during  the  life  of  either  is  valid,  and  not 
illegal  as  in  restraint  of  trade,  but  such  a  contract 
must  be  by  deed  (y).  In  every  express  contract  of 
hiring,  its  duration,  and  the  wages  in  respect  of  the 
hiring  should  be  stated  ;  but  if  there  is  no  express 
contract,  but  simply  an  entering  into  a  service,  it  is 
called  a  general  hiring,  which  has  been  decided  to  be 
for  different  terms  according  to  the  nature  of  the  ser- 
vice (as  will  be  next  noticed),  but  in  respect  of  which 
hiring  it  is  always  presumed,  unless  the  contrary 
appears,  that  reasonable  wages  are  to  be  paid  (x). 

Different  kinds  Persons  occupying  the  legal  position  of  servants  may 
be  classified  as  clerks,  domestic  or  menial  servants, 
and  servants  who  are  neither  in  the  position  of  clerks 

Effect  of  nor  domestic  or  menial  servants.      A  general  hiring  of 

"'  a  clerk  is  a  yearly  hiring  determinable  by  three  months' 
notice,  or  an  equivalent  three  months'  wages  (y) ;  and 
a  general  hiring  of  a  domestic  or  menial  servant  is 
also  a  yearly  hiring,  but  determinable  by  a  month's 
notice,  or  an  equivalent  month's  wages  (z).  As  to  the 
latter,  it  has  been  considered  that  by  custom  there  is 
a  right  at  the  end  of  the  first  month  to  determine  the 
service  by  notice  given  at  or  before  the  expiration  of 
the  first  fortnight ;   but  it  has  recently  been  held,  that 

Moult  v.  though,  if  such  a  custom  does  exist,  it  is  not  unreason- 

able, but  good  in  the  absence  of  special  contract,  yet 
its  existence  must  in  every  case  be  proved,  and  that 
it  is  not  a  notorious   custom  of  which  the  Court  will 


(f)  Chitty  on  Contracts,  524. 

(x)  Chitty  on  Contracts,  524.  Payment  of  wages  to  workmen  in 
public-houses  is  illegal  (46  &  47  Vict.  c.  31  ;  50  &  51  Vict.  c.  58,  s. 
1 1 ).  Where  there  ia  an  agreement  entitling  a  master  to  retain  a  ser- 
vant's wages  on  breach  by  him  of  certain  regulations,  the  servant  must 
have  an  opportunity  of  first  being  heard  on  the  matter  before  his  wages 
can  lawfully  be  declared  forfeited  [Armstrong  v.  South  London  Tram- 
ways Co.,  64  L.  T.  96). 

(//)    Fail-man  v.  Oakford,  5  If.  &  N.  635. 

(2)  Fancd  v.  Cash,  5  B.  &  Ad.  904.  The  housekeeper  of  a  large 
hotel  is  not  a  menial  servant,  and  cannot  be  dismissed  on  a  month's 
notice  in  the  absence  of  express  agreement  (Laioler  v.  Linden,  10  Irish 
Rep.  C.  L.  188). 
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take  judicial  notice  (a).  A  general  hiring  oi*  other 
kinds  of  servants,  though  it  will  be  taken  primarily  as 
a  hiring  for  a  year  (h),  must  depend  more  especially 
upon  the  circumstances  of  each  particular  case,  as 
indeed  it  must  to  a  certain  extent  in  all  cases,  so  that 
the  fact  of  a  servant's  wages  being  payable  at  longer 
or  shorter  periods,  as  the  case  may  be,  may  alter  the 
presumption  as  to  the  hiring  and  the  length  of  notice 
required,  as  also  may  a  usage  or  custom  in  any  particular 
trade  or  business  if  it  is  clearly  proved.  Although  a 
general  hiring  of  a  servant  may  therefore  be  construed 
as  a  hiring  for  a  year,  and  so  on  from  year  to  year,  yet 
as  it  need  not  necessarily  extend  beyond  the  year,  it  is 
valid  though  not  in  writing  (c). 

Secondly,   as   to   the  power  of  the  servant,  and  //^Astothe 
relation  between  the  parties  during  the  service. — It  will  savant,  and 
be  at  once  seen  that  a  person  by  entering  into  another's  f1'? rel:,tum 

r  J  °  between 

service   becomes   that   other's   agent   for   certain    pur-  master  and 
poses,  and   that  therefore  the    ordinary   principles    of 
agency  apply,  and  answer  the  question  of  his  power  to 
bind   his   master   by  his   contracts.      These   principles  The  ordinary 
of  agency  have  already  been  considered,  and  the  very  agency  apply 


to  these 


great  difference  in  the  powers  of  a  general  and  special  *°  ^,  *' 
agent  pointed  out  (d);  and  it  follows,  from  that  differ- 
ence, that  the  power  of  a  servant  to  bind  his  master 
must  depend  on  whether  he  is  merely  a  special  agent 
appointed  simply  to  do  some  particular  act,  or  whether 
he  is  a  general  agent,  having  a  power  given  him  by 
his  master  to  do  all  acts  of  a  certain  nature.  If  he  is 
of  the  former  kind,  then  any  contract  which  he  makes 
can  only  bind  his  master  when  strictly  in  conformity 
with  his  master's  orders ;  but  if  he  is  of  the  latter 
kind,  then   any  contract   he   may  make   will  bind   his 


(a)  Moult  v.  Halliday  (1898),  1  Q.  B.  125  ;  77  L.  T.  794  ;  46  W.  R 
318. 

(b)  Baylcy  v.  Rimmd,  1  M.  &  W.  506. 

(c)  Bceston  v.  Collt/cr,  4  Bing.  309.     Soe  as  to  contracts  not  to  be 
performed  within  a  year,  nntc,  pp.  56,  57. 

(d)  See  ante,  p.  147. 


t3. 
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master,  even  though  it  goes  beyond  his  master's  orders 
in  the  particular  case,  if  it  is  within  the  scope  of  his 
ordinary  and  usual  authority,  and  the  person  with 
whom  he  contracts  has  no  notice  of  the  limitation  of 
his  authority  (V). 

a-  to  torts  A  master  is  liable  for  his  servant's  torts  when  corn- 

et?11* nutted  by  the  servant  acting  in  the  course  of  his 
ordinary  employment  and  duty,  but  he  is  not  liable 
criminally  for  his  servant's  unauthorized  acts  (/). 

A  servant  is  entitled  to  be  paid  wages  during  a 
time  he  was  disabled  from  service  by  illness  (g) ;  but 
the  relation  between  an  ordinary  master  and  servant 
(it  is  otherwise  as  to  an  indoor  apprentice)  does  not 
make  it  obligatory  on  a  master  to  provide  medical 
attendance  or  medicines  for  his  servant.  If,  however,  he 
sends  for  a  medical  practitioner  for  his  servant  whilst 
under  his  roof,  he  is  liable,  and  he  cannot  deduct  from 
the  servant's  wages  any  expenses  incurred  thereby, 
unless  it  was  specially  so  agreed  (h). 

There  was  at  common  law  no  implied  contract  by 
a  master  to  indemnify  his  servant  against  any  injury 
happening  in  the  course  of  his  employment,  or  even  not 
to  expose  his  servant  to  any  extraordinary  risks  (i); 
but  there  was  always  a  duty  cast  on  him  to  make 
use  of  proper  tackle  and  machinery  in  his  business, 
and  also  to  employ  duly  competent  co-servants,  and 
if  any  injury  arose  to  the  servant  through  the  non- 
observance  of  such  duties,  the  master  was  liable  (j). 
This    subject    has   been    considerably  affected    by  the 

(c)  Brady  v.  Todd,  9  C.  B.  N.  S.  562;  Howard  v.  Sheward,  L.  R. 
2  C.  P.  [48. 

if)  S."   hereon,  post,  Part  II.  chap.  i. 
ton  v.  Stones,  1  E.  &  E.  248. 

(A)  See  Chitty  on  Contracts,  530  ;  and  the  principle  that  a  master  is 
not  bound  to  provide  medical  attendance  or  medicines  for  his  servant 
is  the  same  even  although  the  servant's  illness  has  arisen  through  an 
accident  which  occurred  in  performing  his  duties  as  servant,  unless,  in- 
deed, it  arose  in  such  a  way  that  the  master  could  be  held  liable  for  it. 

({)  Riley  v.  Baxendale,  6  EL  &  N.  445. 

(j)  Wilson  v.  Merry,  L   R.  1  H.  L.  Sc.  526. 


Sen  ant 
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Employers'  Liability  Act,  1880  (/),  and  the  Work- 
men's Compensation  Act,  1897  (/),  which  are  here- 
after dealt  with  (m). 

Thirdly,  as  to   the   determination    of   the   service. —  As  to  the 
The  general  way  in  which   this  happens  is  by  notice  J thTUrvice! 
either    by  the    master   or    the  servant,   the  length   of 
which  notice  varies  according  to  the  contract  for  hiring, 
or  the  nature  of  the  service  (n). 

In   giving  the  notice,  it  is  not  necessarv  to  allege  When  mastei 

*     m.        i   •     0.1     c  11  .a,   mav dlM 

any   reason  for    it;    and   in    the    following   cases    tne  servant  wit] 
master   will    be    justified    in    putting    an    end    to   the out  "ut,ce- 
contract  of  service  without  any  notice  : — 

1.  When  the  servant  unlawfully  absents  himself 
from  his  work. 

2.  If  he  proves  to  be  incompetent  to  perform  any 
particular  service  which  he  agreed  to  render. 

3.  If  he  refuses  or  neglects  to  obey  his  master's 
reasonable  orders ;   and 

4.  If  he  is  guilty  of  any  gross  moral  misconduct, 
or  of  habitual  neglect,  or  even  of  one  extreme  act  of 
neglect  (0),  in  the  performance  of  his  duties. 

And  in  these  cases  the  servant  will  only  be  entitled 
to  wages  already  accrued  due,  so  that  if  his  wages  are 
payable  monthly,  and  he  is  discharged  in  the  middle 
of  a  month,  he  forfeits  his  right  to  any  part  of  such 
month's  wages  (2)). 

The  death  of  either  master  or  servant  will  operate 
to  dissolve  the  contract  of  service  (q). 

(k)  43  &  44  Vict.  c.  42.  (/)  60  &  61  Vict.  c.  37. 

(//()  See  post,  Part  II.  chap.  vi. 

(//)  As  to  which  see  ante,  p.  232. 

(o)  Jiastcrv.  London  ,v  Count)/  Printing  Woi-ks  (1S99),  1  Q.  B.  901; 
68  L.  J.  Q.  B.  622 ;  So  L.  T.  757. 

(p)  Chittv  mi  Contracts,  527,  528.  As  to  the  measure  of  damagi  - 
in  an  action  by  a  servant  for  wrongful  dismissal,  see  post,  Part  111. 
chap.  i. 

(g)  Forrow  v.  Wilson,  L.  K.  4  C.  P.  774  ;  38  L.  J.  C.  P.  326. 
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Blaster's  A  master  is  not  bound  to  give  his  servant  a  character, 

to  "'-ivinV'-t  ^ut  if  ^6  d°6S  S0'  te  mUSt  Sive   Wnat  he  beUeVeS  t0  be 

character  to  a  true  one.  If  he  wilfully  gives  a  false  character,  he 
will  be  liable  to  an  action  for  libel  or  slander  ;  but 
if  he  believes  the  character  to  be  true,  and  gives 
it  honestly  and  fairly,  without  exaggeration,  it  comes 
within  the  designation  of  a  privileged  communication, 
and  he  is  not  liable  (r). 

Many  important  points  in  the  relation  of  master  and 
servant  belong  to  the  second  division  of  this  work, 
viz.,  "  Torts,"  and  are  there  considered  (s). 

(r)  See  post,  Part  II.  chap.  v. 

(s)   See  post,    Part    II.,  particularly  chap,    vi.,   ''Of  Torts    arising 
peculiarly  from  negligence." 
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CHAPTER  VII. 

OF    CONTRACTS    WITH    PERSONS    UNDER   SOME    DISABILITY. 

In  this  chapter  will  be  considered  the  position  of  the  I.  Infants, 
following  parties  as  to  their  contracts  :  Infants,  married 
women,  persons  of  unsound  mind,  intoxicated  persons, 
persons  under  duress,  and  aliens. 

An  infant,  in  the  eyes  of  the  law,  is  a  person  under 
the  age  of  twenty-one  years,  and  at  that  period  he  or 
she  is  said  to  attain  majority  (a).  For  his  torts  and 
crimes  an  infant  may  be  liable,  but  for  his  contracts, 
as  a  general  rule,  he  is  not  liable,  unless  the  contract 
is  for  necessaries.  The  law  as  to  infants'  liability  on 
their  contracts  was  much  altered  by  the  Infants'  Relief 
Act,  1874  (h),  but  to  properly  understand  the  applica- 
tion of  that  statute  it  will  be  necessary  to  first  notice 
the  law  as  it  stood  before  its  passing. 

On  his  contracts  for  necessaries  an  infant  is  now,  and  Infant  is 
always  has  been,  liable ;   and  with  regard  to  his  other  onhjTcon-  *" 
contracts,  they  were  not  formerly   actually  void,  but tracts  fo.r 

,  _    .  ,  .  necessaries. 

only  voidable,  and  accordingly,  from  the  earliest  times, 
capable  of  ratification  after  he  came  of  age  without  any  Other  con- 
new  consideration  ;  and  it  was  held   that  any  act  or  formerly  be 
declaration  which  recognized  the  original  contract  as  lat"K(1- 
binding  was  sufficient  ratification.      However,  by  Lord  Tord  Tenter- 
Tenterden's  Act  (c)  it  was    provided    that    no    action 
should  be  maintained  whereby  to  charge   any  person 

(a)  Majority  is  attained  on  the  day  before  the  anniversary  of  the 
2 1st  birthday. 

(b)  37  &  38  Vict,  c  62. 

(c)  9  Geo.  4,  c.  14,  s.  5. 
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upon  any  promise  made  after  full  age  to  pay  any  debt 
contracted  during  infaucy,  or  upon  any  ratification 
after  full  age  of  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification 
was  made  by  some  writing  signed  by  the  party  to  be 
charged  therewith  (d).  As  to  contracts  not  for  neces- 
saries, therefore,  the  law,  until  lately,  was  that  they 
might  be  ratified  by  the  infant  after  coming  of  age  by 
writing  duly  signed  by  him. 

infants'  This,  however,  is  no  longer  so,  for  by  the  Infants'  Re- 

KeiiefAct,       Uef  A(jtj    jg^  ^  it  is  enacted  that  "  all   contracts, 

whether  by  specialty  or  by  simple  contract,  henceforth 
entered  into  by  infants  (1)  for  the  repayment  of  money 
lent  or  to  be  lent,  or  (2)  for  goods  supplied  or  to  be 
supplied  (other  than  contracts  for  necessaries),  and  (3) 
all  accounts  stated  with  infants,  shall  be  absolutely  void ; 
provided  always,  that  this  enactment  shall  not  invali- 
date any  contract  into  which  an  infant  may,  by  any 
existing  or  future  statute,  or  by  the  rules  of  common 
law  or  equity,  enter,  except  such  as  now  by  law  are 
voidable"  (/);  and  that  "no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  promise  made 
after  full  age  to  pay  any  debt  contracted  during  in- 
fancy, or  upon  any  ratification  made  after  full  age 
of  any  promise  or  contract  made  during  infancy, 
whether  there  shall  or  shall  not  be  any  new  considera- 
tion for  such  promise  or  ratification  after  fidl  age  "  (g). 
It  will  be  observed  that,  firstly,  certain  specific  contracts 
are  made  void,  and,  secondly,  that  no  contract  of  any 
kind  is  capable  of  ratification. 

(<l)  Signature  by  an  agent  was  not  sufficient,  and  19  &  20  Vict.  c. 
97,  s.  13,  made  no  difference  on  this  point. 

(' )  37  &  38  Vict.  c.  62. 

(/)  Sect.  I.     As  to  the  latter  part  of  this  section,  see  note  (g)  infra. 

(a)  Sect.  2.  This  Act,  iii  making  infants'  contracts  void,  does  not 
affect  ill'.-  powers  of  infanta  in  certain  cases  to  convey  lands,  viz.  : 
By  the  custom  of  gavelkind  at  the  age  of  fifteen  by  feoffment ;  on 
marriage  by  tin;  sanction  of  the  court  under  18  &  19  Vict.  c.  43  ;  and 
by  the  sanction  of  the  curt  for  payment  of  debts  under   I  Win.   4, 
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In  several  cases  since  the  Act  the  point  has  been  Promise  to 
raised  of  the  position  of  a  person  who,  having  during  mfont. 
infancy  entered  into  a  contract  to  marry,  after  attaining 
full  age  recognizes  the  promise  by  continuing  his  posi- 
tion as  before,  or  again  promises  to  marry  the  party  in 
question.  It  has  been  held  that,  with  regard  to  ratifica- 
tion, the  Infants'  Relief  Act,  1 874,  applies  to  this  in  the 
same  way  as  to  other  cases,  and  that  in  the  absence 
of  some  distinct  evidence  of  a  new  promise  no  action 
can  be  maintained  (k).  It  is,  however,  in  such  cases 
very  difficult  to  determine  whether  what  has  taken 
place  is  in  fact  a  new  contract,  or  is  only  an  attempted 
I'atification.  Thus,  in  one  case,  the  defendant,  when  Northcote  v. 
an  infant,  made  a  promise  of  marriage  to  the  plaintiff, 
and  the  day  after  he  had  attained  his  majority  he  said 
to  her,  "  Now  I  may  and  will  marry  you  as  soon  as 
possible."  It  was  held  that  it  was  a  question  of  fact 
for  the  jury  whether  this  was  a  fresh  promise,  or  a 
ratification  of  the  promise  made  during  infancy  (i). 
In  another  case,  the  defendant,  who  had  promised  the  DUcham  v. 
plaintiff  marriage  when  under  age,  continued  in  the 
same  familiar  position  with  her  for  four  years  after 
coming  of  age,  and  it  was  held  that  there  was  here 
evidence  to  go  to  the  jury  of  a  new  promise  having 
been  made  (j). 

The  Infants'  Relief  Act,  1874,  whilst  providing  that  Infant  liable 

lor  liccGSsiirio-Si 

an  infant's  contract  to  pay  for  goods  supplied  shall  be 
void,  expressly  excepts  a  contract  for  necessaries  ;  and 
in  addition  to  this  the  Sale  of  Goods  Act,  1893  (/,), 
enacts,  that  where  necessaries  are  sold  and  delivered 
to  an  infaut,  he  must  pay  a  reasonable  price  therefor. 
It  is  important,  therefore,  to  properly  understand  the 
meaning  of  the  term  "  necessaries."  It  may  also  be  well 
to  mention  that  in  any  action  against  an  infant  for  the 

{h)  Co.rfir.nl  v.  Mullis,  3  C.  P.  D.  439  ;  47  L.  J.  C.  P.  761. 
(i)    Northcote  v.  Doughty,  4  C.  P.  D.  3S5. 
(j)  Ditcham  v.  Worratl,  5  C.  P.  D.  410  :   4°  *>■  J-  C.  P. 
W.  R.  59.     See  also  Holmes  v.  Briefly,  30  W.  R. 
(k)  56  &  57  Vict.  c.  71,  s.  2. 
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necessaries. 


Functions  of     price  of  necessaries,  it  is  for  the  judge  to  first  consider 
jury.  whether  the  goods  are  of  such  a  nature  as  could  possibly 

come  under  that  description,  and  if  not,  there  is  nothing 
to  go  to  the  jury,  and  the  plaintiff  will  be  non-suited ; 
but  if  the  judge  is  of  opinion,  on  the  evidence  adduced, 
that  the  goods  are  of  such  a  nature  that  they  may  be 
considered  necessaries,  he  leaves  it  to  the  jury  to  say 
whether,  under  the  particular  circumstances  of  the  case, 
The  meaning  they  are  in  fact  necessaries.  As  a  matter  of  course, 
■■  the  term  "necessaries"  will  include  all  things  essential 
for  existence,  and  without  which  a  person  cannot  reason- 
ably be  supposed  to  live,  viz.,  ordinary  lodging,  food,  and 
clothing;  but  it  has  a  much  wider  application  than 
this,  and  many  things  not  actually  essential  to  exist- 
ence are  included  under  it.  The  rule  as  to  what 
will  be  deemed  necessaries  has  been  stated  as  follows : 
"  All  such  articles  as  are  purely  ornamental  are  not 
necessary,  and  are  to  be  rejected,  because  they  cannot 
be  requisite  for  any  one;  and  for  such  matters,  there- 
fore, an  infant  cannot  be  held  responsible.  But  if 
they  are  not  strictly  of  this  description,  then  the 
question  arises  whether  they  are  bought  for  the  neces- 
sary use  of  the  party,  in  order  to  maintain  himself  pro- 
perly in  the  degree,  state,  and  station  of  life  in  which  he 
moved  ;  if  they  were,  for  such  articles  the  infant  may 
be  responsible  "  (I). 


instance.  To  take  an  instance  to  exemplify  this  rule  it  has 

been  held  that  an  infant  is  liable  for  the  price  of  horses 
bought  by  him  if  his  position  warranted  his  keeping 
horses,  or  if  riding  was  recommended  by  his  medical 
adviser  (m).      To  enumerate  a  series  of  cases  in  which 


(I)  Per  Parke,  B.,  in  Peters  v.  Fleminy,  6  M.  &  W.  47.  See  further 
as  to  meaning  of  term  "necessaries,"  Skrine  v.  Gordon,  9  Irish  Reps. 
( '.  I,.  479  ;  Clyde  Cycle  Co.  v.  liar greaves,  78  L.  T.  296.  The  Sale  of 
Goods  Act,  1893  (56  &  57  Vict.  c.  71,  s.  2),  also  contains  a  definition 
of  "necessaries,"  it  enacting  as  follows  :  "Necessaries  in  this  section 
mean  goods  suitable  to  the  condition  in  life  of  such  infant,  or  minor, 
or  other  person,  and  to  his  actual  requirements  at  the  time  of  the  sale 
and  delivery." 

(m)  Hart  v.  Prater,  I  Jur.  623. 
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tbinga   have  or  have  not   been  held  to  be  necessaries 
would   be  useless,  and  the  answer  to  the  question  of 
what  are  necessaries  for  which  an  infant  will  be  liable 
may  be  shortly  stated  to  be,  that  he  will  be  liable  not 
merely  for  the  bare  essentials  of  life,  but  also  for  edu- 
cation, and  generally  for  anything  suitable  to  his  rank 
and  condition  in  life,  and  it  will  always  be  a  question 
for  the   jury   whether  an    infant   is    liable  or  not    in 
every  particular  case  (n).      Where  an  infant  is   sued  Evidence  to 
for   the    price    of   goods    supplied   to    him    on    credit,  necessaries, 
he   may,  for  the  purpose  of  shewing  that  they  were 
not  necessaries,   give   evidence   that   when   they   were 
ordered  he  was  already  sufficiently  supplied  with  goods 
of  a  similar  description,  and   it  is  immaterial  whether 
the    plaintiff  did    or    did    not   know    of    the    existing 
supply  (0).      If  an  infant  has  a  wife  and  children,  he  Necessaries  for 
will  be  equally  liable  for  necessaries  supplied  to  her,  children, 
or  them,  as  if  supplied  to  himself  (p). 

The  statement  that  an  infant  is  liable  for  necessaries  An  infant  is 
must,  however,  be  taken  with  the  following  restric-  ,"ecesTarie'ir 
tion,    viz.,    that    if  an    infant    is    residing    under   the  rfsidi"g  under 

a  the  parental 

parental  roof,  he  cannot  generally  be  made  responsible  roof, 
even  for  necessaries,  for  in  such   a  case  the   presump- 
tion is  that  the  credit  is  intended  to  be  given  to  the 
parent,  and  not  to  the  infant  (q).      It  must  not,  how-  Nor  is  the 
ever,  from  this  be  taken  as  law,  that  in  such   a  case  Warily  liable. 
the  parent  is  necessarily  liable  for  such  things  supplied 
to  his  child  living  with  him,  for  he  is  not  so  liable  as 
a  matter  of  course,  it  being  always  essential,  to  render 
the  parent   liable,  to    shew   that    he   in    some  way — 
either  by  a  precedent  act  or  a  subsequent  ratification 
— authorized  his  child  to  contract  and  to  bind  him  ; 
for  if  he  has  in  no  way  given  any  authority,  he  is  no 
more  liable  to  pay  a  debt  contracted  by  his  child,  even 

(n)  See  hereon  Ryder  v.  Wombwell,  L.  R.  4  Ex.  32  ;  37  L.  J.  Ex. 
48;  and  also  Chitty  on  Contracts,  1 73-1 87. 

(o)  Barnes  v.  Toye,  13  Q.  B.  D.  410 ;  53  L.  J.  Q.  B.  567  :  51  Ti.  T. 
292;  33  W.  R.  15. 

(p)  Turner  v.  Trixby,  1  Str.  16S. 

{q)  Chitty  on  Contracts,  187. 
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for  necessaries,  than  a  stranger  would  be.  But  slight 
evidence  of  the  parent's  authority  will  usually  be  suffi- 
cient, so  that  if  goods  are  delivered  at  the  parent's 
residence,  this  will  primd  facie  raise  a  presumption  of 
his  liability  (r) ;  though  if,  directly  he  heard  of,  or 
saw  the  goods,  he  objected  to  them,  this  would 
operate  to  rebut  that  liability. 

infant  Dot  For  money  lent  to  an  infant  not  for  the  purposes  of 

liable  for  buying1  necessaries  he  cannot  be  liable  (s),  but  if  money 

money  lent,  Jo  ,  . 

nnlesa  ad-         is  advanced  to  him  to  procure  necessaries,  and  is  so 

necessaries.  *    expended  by  him,  the  Court  will  order  repayment  to 

the  lender,  on  the  ground  that  he  stands  in  the  place 

of    the    infant's   creditor,    who    could    have    recovered 

against  him  had  his  claim  not  been  satisfied  (t).     And 

where  a  person  advances  money  to  an  infant  to  enable 

him  to  buy  land,  and  the   money  is   so  applied,  the 

lender  is  entitled  to  stand  in  the  place  of  the  vendor, 

Nor  is  he  liable  and  enforce  the  vendor's   lien  on  the  land  (u).     The 

EeTaa  repre^86  mere  ^act  °^  a  Person  having  fraudulently  represented 

sented  himself  himself  to  be  of  age  when   in  fact  he  was  an  infant, 
to  be  of  age.  .  °  .         . 

is  not  sufficient  to  render  him  liable.      Ihus,  where  an 

infant  had  obtained  a  lease  of  a  furnished  house  on  an 

implied  representation  that  he  was  of  full  age,  it  was 

held  that  although  the  lease  must  be  declared  void, 

and    possession   ordered   to   be    delivered  up,   yet   the 

infant  was  not  liable  for  use  and  occupation  (v). 

Infant  not  An  infant  is  not  liable  on  a  bill  of  exchange  or  pro- 

bffloVnote       niissory  note  to  which   he   is  a  party,  although  it  was 
though  for        given  for  necessaries  (x)  ;   but  though  not  liable  on  the 


necessaries. 


(r)   Chitty  on  Contracts,  187. 

(s)   Nottingham    Permanent    Benefit    Building   Society  v.    Thurston 
[903  •  A.  ('.  6  ;  72  L.  J.  Ch.  134  ;  87  L.  T.  529  ;  51  W.  R.  273. 
1    Martin  v.  Qale,  4  Ch.  D.  428;  46  L.  J.  Ch.  84;   Batcman  v. 
Kingston,  6  L.  R.   Ir.  328  ;  Lewis  v  AUeyne,  32  Solicitors'  Journal, 
486  ;  Law  Students'  Journal,  July  1888,  p.  150. 

(u)  Nottingham.   Permanent   Benefit  Building    Society  v.   Thuratan, 
supra. 

\v)  Lempriire  v.  Lunge,  12  Ch.  D.  675  ;  see  also  Bateman  v.  King- 
ston, 6  L.  R.  Ir.  328. 

1     /,'<  Soltykoff,  ex  parte  Margrett  (1891),  1  Q.  B.  413  ;  60  L.  J.  Q. 
B.  339;  i')  W.  K.  337. 
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bill  or  note,  he  may  yet  be  sued  on  the  original  debt 
for  necessaries.  A  bill  or  note  given  by  an  infant  is, 
however,  good  as  against  the  other  parties  thereto  (y). 
But  if  a  bill  or  note  is  given  after  coming  of  age,  in 
respect  of  a  loan  made  to  the  giver  during  infancy,  it 
is  provided  that  the  instrument  shall  be  void  as  against 
all  persons  whomsoever  (z). 

Infancy  is   a   personal  privilege,  and  does  not  affect  infancy  is 
the  other  contracting  person's  liability,  so  that  though  privilege! 
an  infant  is  not  liable,  generally,  to  be  sued  on  his 
contracts,  he  is  capable  of  suing,  subject  to  this,  that 
he  cannot  sue  for  specific  performance  of  a  contract  (a). 
With  regard  to  certain  of  an  infant's  contracts,  em-  Continuous 
bracing  matter  of  a  continuous  nature,  they  stand   in  wnicu  infant 
this  different  position  from  his  other  contracts,  in  that, liable,f  lie 

*  '  '  does  not  uis- 

if  the  infant  does  not  disaffirm  the  contract  within  a  affirm  on 
reasonable  time  of  attaining  majority,  he  will  be  bound. 
This  is  so  with  regard  to  an  infant's  contract  to  buy 
land  (b) ;  also  in  the  case  of  a  lease  made  by  an  infant, 
who  is  bound  thereby  if  he  receives  rent  after  he  comes 
of  age  ;  also  with  regard  to  shares  in  a  company,  or  a 
building  society,  taken  by  an  infant ;  also  in  the  case 
of  his  having  entered  into  partnership  (c).  And  if 
an  infant  makes  a  marriage  settlement  which  is  not 
binding  on  him,  but  he  does  not  repudiate  it  within  a 
reasonable  time  after  attaining  majority,  he  is  bound 
thereby  (d).  Where  an  infant  has  contracted  for 
things  not  necessaries,  and  has  paid  for  them,  he 
cannot  afterwards  recover  back  the  amount  if  he  has 

(y)  45  &  46  Vict.  c.  61,  s.  22  (2). 

(2)   55  &  56  Vict.  c.  4,  s.  5. 

(a)  Bateman  v.  Kingston,  6LR  Ir.  328.  See  Indermaur's  Manual 
of  Equity,  276. 

(6)  See  Indermaur's  Conveyancing,  237.  See  also  Nottingham  Per- 
moment  Benefit  Building  Society  v.  Thurstan  (1903),  A.  C.  6 ;  72  L.  J. 
Ch.  134;  87  L.  T.  529;  51  W.R.273. 

(c)  AY  Yeoland's  Consols,  58  L.  T.  922  ;  Whittingham  v  Murdy,  60 
L.  T.  966  ;  see  also  ante,  p.  163. 

(d)  Edwards  v.  Carter  (1893),  A.  C.  360  ;  63  L.  J.  100  :  69  L.  T. 
153  ;  Re  Jlodson's  Settlement,  Williams  v.  Knight  (1894),  2  Ch.  421  ;  63 
L.  J.  Ch.  609;  71  L.  T.  77. 
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received  any  benefit  from  the  contract  (e),  but  if  he 
has  in  fact  received  no  benefit  whatever,  it  is  other- 
wise (/'). 

infant  not  Although  an  infant's  contract  to  many  stands  on  the 

oontnwtto       same  footing  as  any  ordinary  contract  he  enters  into — 

»»ny«  i.e.  the  infant  is  not  liable  on  it,  but  can  sue  in  respect  of 

But  if  it — yet  if  the  infant  actually  completes  the  contract  by 

man .  •    *    ,  1  1     ,1  •  •       i\ 

takes  place,  it  going  through  the  marriage  ceremony  in   the  manner 

'  lll-v       prescribed   bv  law,  then  if  a  male,  and  of  the  age  of 

lUlltllllg.  f  J  '  o 

fourteen  or  upwards,  or  a  female,  and  of  the  age  of 
twelve  or  upwards,  it  is  absolutely  binding;  or  if  under 
those  ages,  but  not  under  the  age  of  seven,  then  he  or 
she  may  avoid  the  marriage  on  arriving  at  such  ages 
respectively  ;  but  if  either  party  is  under  the  age  of 
seven,  then  the  marriage  is  absolutely  void. 

Liability  An  infant   may  bind  himself  as  an  apprentice,  be- 

apprentice.  cause  that  is  for  his  benefit ;  and  a  covenant  entered 
into  in  the  apprenticeship  deed  by  an  infant  to  pay 
a  premium,  is  capable  of  being  enforced  if  the  deed 
was  a  provident  and  proper  arrangement  for  him,  and 
necessary  if  he  wished  to  learn  the  business,  and  pro- 
vided that  the  amount  of  the  premium  is  fair  and 
reasonable,  and  that  the  instruction  has  duly  been 
given  under  the  deed  (g).  If  an  apprentice  mis- 
behaves himself  in  his  service,  the  master  may  correct 
him,  or  complain  to  a  justice  of  the  peace  to  have 
him  punished  according  to  the  statute  (h) ;  but  the 
master  cannot  sue  the  infant  for  damages,  or  for  an 
injunction  in  respect  of  breach  of  contract  contained 
in   the  apprenticeship  deed,  though,  of  course,  he  can 

(e)    Valentini  v.  Comali,  24  Q.  B.  D.   166;  59  L.  J.  Q.  B.  74;  61 
L.T.731. 

[/)  Hamilton  \.   Vaughan-Sherrin  Electrical  Engineering  Co,  (1S94), 
3  Ch.  589  ;  63  L.  J.  Ch.  795  ;  71  L.  T.  325. 

Walter  v.   Everard  (1891),  2  Q.  B.  369;  60  L.  J.  Q.  B.  738  ;  65 
I..  T.  443. 

(A)   Lnl'    -  in  i.  ed  the  apprentice  is  an  infant,  and  the  apprenticeship 
1  contains  such  conditions  that  it  is  manifestly  not  for  his  benefit, 
in  which  case  it  cannot  be  enforced  at  all  against  him  :   Corn  v.  Matthews 
1893),  1  Q.  B.  310;  62  L.  J.  M.  C.  61  ;  68  L.  T.  482. 
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sue  the  father  or  other  person  who  may  have  joined  in 
the  deed  and  covenanted  (t). 

It  has  been  already  stated,  incidentally,  that,  an  infant  infant's  torts 
is  liable  in  respect  of  his  torts  (j),  so  that,  for  instance, 
an  action  for  assault,  libel,  or  trespass  may  be  brought 
against  him.      But  if  the  tort  is  one  arising  out  of 
contract,  then  the  infant  cannot  be  sued,  so  that  where  Jennn 
an  infant,  having  hired  a  horse,  drove  negligently  and 
injured  the  animal,  it  was  held  he  could  not  be  sued  (k)  ; 
but  where  a  horse  was  hired  by  an  infant  expressly  for  Surnard  v. 
driving  only,  and  the  animal  was  injured  through  being     "'•""*' 
jumped,  the  contrary  was  held,  on  the  principle  that  the 
jumping  of  the  horse  was  quite  outside  the  hiring,  and 
that  it  was  not  strictly  a  tort  arising  out  of  the  con- 
tract (/).      Though  an  infant  cannot  ordinarily  be  sued 
for  money  had  and  received,  yet  if  he  wrongfully  em- 
bezzles  money,  he   may  be   sued   for  that ;   and  where, 
having  embezzled  money,  an  infant  on  coming  of  age  ^  Seager, 
gave    a    memorandum   of  charge  on   certain  property  Briggt! 
to  secure  payment  of  the  amount,  it   was  held  that, 
being  liable  to  an   action  of  tort,  he  gave  the  charge 
to  avoid  being  sued,  and  that  the  charge  was  perfectly 
valid  (m). 

The  position  of    married   women    as  to  their  con-  II.  Harried 
tracts  may  be  conveniently  considered  in  the  following  w' 
order : — 

1.  As  to  their  contracts  made  before  marriage. 

2.  As  to  their  contracts   made  after  marriage  and 
during  cohabitation  ;   and 

3.  As  to  their  contracts  made   after  marriage  and 
during  separation. 

Firstly,  as  to  contracts  made  before  marriage. — Here  1.  As  to  their 

it  is  apparent  that  there  may  be  a  benefit  or  a  liability  made  I* 
— — marriiige. 

(t)  Gilbert  v.  Fletcher,  Cro.  Car.  179;  /'.    FnmocscQ  v.   Barnum,  43 
Ch.  D.  165  ;  59  L.  J.  Ch.  151  ;  62  L.  T.  40. 

[j)AnU,  p.  237. 

({■)  Jennings  v.  Rundall,  S  T.  R.  335. 

{I)   Burnard  v.  Haggis,  14  C.  B.  (N.  S.)  45. 

{m)  la  Seager,  Seeley  v.  Briggs,  60  L.  T.  665. 


2  +  6  OF    CONTRACTS    WITH    PERSONS 

in.  respect  of  the  coutract,  and  any  such  benefit,  being 
an  outstanding  right,  is  a  chose  in  action.     The  effect  of 
Rights  of         marriage  upon  personal  property  in  possession  has  until 
wife  a  per-        comparatively  lately  been,  that  it  operated  as  an  absolute 
tonal  property,  gift  0f  jt  jn  iaw  fco  tije  husband,  so  that  from  that  time  it 
was  no  longer  the  wife's  property,  but  his  in  every  way  ; 
but  with  regard  to  mere  choses  in  action  this  has  never 
been   so,  for  to  entitle  the  husband  to  them  he  must 
have  reduced  them  into  possession,  and  if  he  did  this, 
then  they  formed   part  of  his  estate  in  the  same  way 
as  choses  in  possession.      If,   however,   he   did  not  re- 
duce them  into  possession,  and  his  wife  died,  he  would 
not   then   be   entitled   to  them  jure   mariti   (that   is, 
in    his    capacity    of    husband),    but    only    by   taking 
out    letters    of    administration   to    his    wife,  and    thus 
constituting    himself    her    legal    personal    representa- 
tive ;   but    in   whichever  way  he  took   he   was    bound 
to  pay  her  debts  which  might   possibly  exist.      If  the 
wife  survived   the   husband,  then  her  choses  in  action 
not  having  been  reduced  into  possession,  survived  and 
What  i.s  a        belonged  to  her.     To  constitute  a  sufficient  reduction 
redaction  into  lQ^°  possession  by  the  husband,  it  was  technically  said 
possession.        that  he  must  take  some  step  shewing  his  disagreement 
^      -fee,  and  extinguishing,  the  interest  of  his  wife,  e.g.  of 
course  the  actually  receiving  the  principal  money  would 
always    so    operate,   though    not   the    mere    receipt   of 
interest,  and  again,   the   recovery   of  judgment  in   an 
action   brought   by  husband   and  wife  would  be  suffi- 
cient {n). 

Marrid  With   regard,  however,  to  all   marriages  on  or  after 

Women  8  iat  oo         ••  ■ -i     -i     1 

,,  Act,  1st  January  1003,  it  is  now  provided  that  all  property 
which  a  woman  is  then  possessed  of,  as  well  as  property 
she  shall  thereafter  acquire,  shall  be  to  her  separate 
use  (0).      This  is  also  to  be  the  case  as  regards  any 

(n)  The  subject  of  married  women's  property  and  the  position  of 
married  women  as  to  separate  estate,  &c,  belongs  more  particularly 
to  Equity,  and   the  student  is   referred   to  Indermaur's  Manual  of 
ESquity,  I'art  III.  eh.  vi. 
(o)  45  &  46  Vict.  c.  75,  s.    2. 
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property  the  title  to  which  accrues  to  a  woman  on  or 
after  1st  January  1883,  although  married  before  that 
date  (2?). 

As  to  the  liability  of  the  husband,  at  common  law,  Liability  of 
the  rule  was  absolute  that  he  was  liable  for  all  his  wtfe's  con-" 
wife's  contracts  and  debts  entered  into  and  contracted  tr!\cts  madfl 

before 

by  her  before  marriage,  and  also  for  her  ante-nuptial  marriage, 
torts,  whether  he  had  any  property  with  her  or  not ; 
but  this  liability  ended  with  her  death,  unless  he  took 
out  administration  to  her  choses  in  action,  when  he 
would  still  be  liable  as  administrator  to  the  extent  of 
her  assets  ((/),  but  the  rule  has  now  been  very  materi- 
ally altered,  as  is  next  stated. 

By  the  Married  Women's  Property  Act,   1870  (r),  Married 
it  was  provided  that  "  a  husband  shall  not,  by  reason  p,""^."" 
of  any  marriage  which  shall  take  place  after  this  Act  Act,  1870. 
has  come  into  operation  (s),  be  liable  for  the  debts  of 
his  wife  contracted  before  marriage,  but  the  wife  shall 
be  liable  to  be  sued  for,  and  any  property  belonging 
to  her  for  her  separate  use  shall  be  liable  to  satisfy 
such  debts  as  if  she  had  continued  unmarried."      This 
statute  did  not  alter  the  husband's  liability  for  his  wife's 
ante-nuptial  torts  (t). 


A  very  short  trial  of  the  provision    in  the  Act  of  injustice 

ed  by 
provision. 


1870  shewed  that  as  it  stood  it  was  too  extensive,  for  ^sseii 


it  created  a  possible  manifest  injustice.  It  provided 
that  the  husband  should  never  be  liable  for  his  wife's 
ante-nuptial  debts  ;  but  yet  in  many  cases  the  husband 
might  have  property  from  his  wife,  and  it  not  being 
to  the  wife's  separate  use,  the  creditor  had  no  hold  on 
it.      To   remove  this   injustice,  therefore,  the  Married 

(/))  45  &  46  Vict.  c.  75,  s.  5.  See  hereon  Reid  v.  Reid,  31  Cli.  I» 
402;  54  L.  T.  100;  55  L.  J.  Ch.  294;  34  W.  R.  332. 

(q)  Chitty  on  Contracts,  232;  Edwards  and  Hamilton's  Law  ol 
Husband  and  Wife,  1 17,  139. 

('•)  33  &34  Vict.  c.  93,  a.  12. 

(s)   August,  9,  1870. 

(t)   Edwards  and  Hamilton's  Law  of  Husband  and  Wife,  139. 
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Married  "Women's  Property  Act  Amendment    Act,    1874   (?(), 

Property  Act  was  passed,  which  repealed  so  much  of  the  Married 
iotei8S5!nt  Women's  Property  Act,  1870,  as  enacted  that  a  hus- 
band should  not  be  liable  for  the  debts  of  his  wife 
contracted  before  marriage,  so  far  as  respects  marriages 
taking  place  after  the  passing  of  that  Act  (v),  and 
provided  that  a  husband  and  wife  married  after  the 
passing  of  that  Act  might  be  jointly  sued  for  any 
such  debt  (x),  but  thatrfHe  husband  should  in  such 
action,  and  in  any  action  brought  for  damages  sustained 
by  reason  of  any  tort  committed  by  the  wife  before 
marriage,  or  by  reason  of  the  breach  of  any  contract 
made  by  the  wife  before  marriage,  be  liable  to  the 
extent  only  of  the  assets  acquired  through  his  wife  as 
therein  specified. 

Married  The  Married  Women's  Property  Acts  of  1870  and 

Property  Act,  l&74  have,  however,  now  been  repealed,  except  as 
regards  the  rights  and  liabilities  of  persons  married 
before  1st  January  1883  (y),  as  to  whom  the  law  re- 
mains as  above  stated.  In  substance  the  provisions 
of  the  Act  of  1874  on  this  point,  given  in  the  last 
paragraph,  are  re-enacted,  it  being,  however,  specially 
provided  that  the  husband  and  wife  may  be  sued 
together  or  separately,  so  that  a  husband  is  liable 
even  after  his  wife's  death  for  her  ante-nuptial  debts 
or  torts  to  the  extent  of  any  assets  he  had  with  her  (z), 
which  was  not  the  case  under  the  Act  of  1874  (a). 
If  a  creditor  sues  the  wife  alone,  and  obtains  judgment 
against  her,  such  judgment  is  a  personal  one,  and  not 
one   limited    merely   to   the    separate    estate   (6).     If 


(«)  37  &  38  Vict.  c.  50. 

(t>)  July  30,  1874. 

i.r)  Sect.  I. 

(»/)  45  k  46  Vict.  c.  75,  b.  22. 

(z)   Sects.  13-15.      Edwards  and  Hamilton's  Law  of  Husband  and 
Wife,  1 17,  140. 

(a)  Bell  v.  Stacker,  10  Q.  ]',.  D.  129;  52  L.  J.  Q.  B.  49  ;  47  L.  T. 
624;  31  W.  K.  183. 

b)  Robinson  v,  Lynet  (1894),  2  Q.  B.  577  ;  63  L.  J.  Q.  B.  759;  71 
L  T.  249. 
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having  got  such  judgment,  the  creditor  cannot  succeed  Becky.  Pierce, 
in  enforcing  payment,  the  judgment  is  no  bar  to  a 
subsequent  action   against  the  husband,  who  lias  had 
assets  with  her,  and  who   might  therefore   have   been 
sued  in  the  first  instance  (c). 

Any  question,   therefore,    as   to    tbe    liability   of    a  Summary  as 
husband  for  his  wife's  ante-nuptial  debts,  or  torts,  must  husband  for 
depend  on  the  date  of  the  marriage:  if  it  took  place  ^^  n^tB 
before  the  9th  of  August  1870,  he  is  liable  for  them  and  torts. 
all  ;   if  between  that  date  and  before  tbo  30th  of  July 
1874,  he  is  not  under  any  liability  in  respect  of  ante- 
nuptial debts,  but  he  still  remains  liable  .for  ante-nup- 
tial torts  ;  if  on  or  since  this  latter  date  and  prior  to 
1st  January  1883,  he  is  liable  for  either  ante-nuptial 
debts  or  torts  to  the  extent  of  the  assets   or  property 
which  he  has  or  acquires  with  or  through  his  wife,  but 
they  must   be   sued  together;   and  if  on  or  since   1st 
January  1 883,  he  is  liable  for  them  both  to  the  extent 
of  such  assets  or  property,  and  may  be  sued  together 
with  or  separately  from  his  wife. 

Secondly,  as  to  contracts  made  after  marriage   and  2.  As  to  con- 
during  cohabitation. — Marriage  produced  a  general  dis-  (Uiring'cohabi- 
ability  on  the  part  of  the  wife  to  contract,  so  that  no  tation. 
contract  that  she   might   make  would  be   binding  on 
her,  and  any  advantage  she  might  acquire  thereunder 
vested  in   her  husband.      But  some  contracts  (d)  of  a 
married  woman  always  bound  her  separate  estate  in 
equity ;    and   besides  this,  there  were    and  are,  irre- 
spective of  the  Married  Women's  Property  Act,  1882, 
presently  mentioned,   several    exceptions   to  the   rule, 
which  are  chiefly  as  follows : — 

1.   Where  the  husband  is  banished,  or,  formerly,  was 
transported,  or  is  suffering  sentence  of  penal  servitude, 


(c)  Beck-  v.  Pierce,  23  Q.  B.  D.  316  :  58  L.  J.  Q.  B.  516  ;  61  L.  T.  4  \8 

(d)  See  Hulme  v.   Tenant,  1  White  and  Tudor's  Leading  Cases  in 
Equity,  654. 
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the  wife  can  contract,  sue,  or  be  sued  as  if  she  were 
a  feme  sole. 

2.  Where  the  husband  has  not  been  heard  of  for 
a  period  of  seven  years,  she  may  also  do  so,  as  he  is 
then  presumed  to  be  dead  (e). 

3.  Where  a  judicial  separation  has  been  obtained 
under  the  Divorce  Act,  she  may  also  do  so  (/),  or  where 
under  the  Summary  Jurisdiction  (Married  Women)  Act, 
1  895,  a  separation  order  has  been  obtained,  which  that 
Act  provides  shall  have  the  same  effect  as  a  decree  of 
judicial  separation  (</). 

4.  Under  the  Divorce  Act  (h)  a  married  woman 
may  obtain  an  order,  called  a  protection  order,  when 
she  has  been  deserted  by  her  husband,  protecting  her 
earnings  or  property  acquired  since  desertion,  from  her 
husband  and  persons  claiming  under  him. 

Position  under  And  now  by  the  Married  Women's  Property  Act, 
Women's  '  I  882  (i),  a  married  woman  may  generally  contract  in 
Property  Act,  respect  of  all  her  separate  property  (j),  and  render 
herself  liable  thereupon  as  though  she  were  &feme  sole. 
This  statute  also  enacted  that  every  contract  entered 
into  by  her  should  be  deemed  to  bind  her  separate 
property  which  she  then  had,  or  might  thereafter 
acquire,  unless  the  contrary  was  shewn  (k).  It  was 
held  under  this  enactment,  that  to  render  subsequently 
acquired  separate  estate  liable,  a  married  woman  must 
have  been  possessed  of  some  separate  estate  at  the 
time  of  contracting  the  debt  (I),  and  it  was  necessary 
in  every  action  on  contract  against  a  married  woman, 
that  this  should  be  alleged  in  the  statement  of  claim,  and 

Nepean  v.  Doe,  2  S.  L.  C.  558;  2  M.  &  W.  S94. 

(/)  20  &  21    Vict.  C.  85,  B.   25. 

(</)  58  <fc  59  Vict.  c.  39,  b.  5,  in  substitution  for  the  repealed  j>ro- 
visi'in  of  41  Vict,  c  19,  b.  4. 

(h)  20  &  21  Vict.  c.  85,  s.  21. 

(»)    45  &  46  Vict.  c.  75. 

0)Sect.  1  (2). 

(ifc)  Sect.   I  (3),  (4). 

(/)  Palliser  v.  Ourney,  19  Q.  B.  D,  519  ;  56  L.  J.  Q.  B.  546;  35  W. 
H.  760. 


UNDER    SOME    DISABILITY.  25  I 

duly  proved  (/«).  This  has,  however,  now  been  altered 
by  the  Married  Women's  Property  Act,  1893(71), 
which  provides  that  every  contract  thereafter  (0) 
entered  into  by  a  married  woman  (otherwise  than  as 
agent),  shall  be  deemed  a  contract  entered  into  by  her 
with  respect  to,  and  to  bind,  her  separate  property, 
whether  she  is  or  is  not  in  fact  possessed  of  or  en- 
titled to  any  separate  property  at  the  time  when  she 
enters  into  such  contract,  and  shall  bind  all  separate 
property  which  she  may  thereafter  be  possessed  of  or 
entitled  to,  and  be  enforceable  also  against  all  property 
which  she  may  thereafter  while  discovert  be  possessed  of 
or  entitled  to  (p).  It  is,  however,  expressly  provided  (q) 
that  this  shall  not  render  available  to  satisfy  any 
liability  or  obligation  arising  out  of  any  contract  made 
during  marriage,  any  separate  property  which  at  that 
time  or  thereafter  she  was  restrained  from  anticipating. 
It  has  therefore  been  held  that  if  a  married  woman  is  BarneU  v. 
restrained  from  anticipating  a  life  income  at  the  date 
when  she  made  a  contract,  or  at  any  subsequent  date 
during  the  marriage,  income  which  accrues  therefrom 
after  she  becomes  discovert  cannot  be  taken  in  execu- 
tion to  satisfy  her  liability  on  that  contract  (r). 

It  has  been  decided  that  a  married  woman  cannot  Married 

be  made  a  bankrupt  in  respect  of  a  debt  for  which  she  be  made 

is  liable,  even  though  she  has  a  separate  estate  (s)  ;  but  DMllkrui,t 

e>  t  \  /  '  unless  trading 

it  is  now  provided  by  the  Married  Women's  Property  »pari  from 
A    .        00        ,,     ,    ..  .    t  .  .  "   husband. 

Act,  ibb2,  that  11  a  married  woman  is  carrying  on   a 

trade  separately  and  apart  from  her  husband,  she  shall, 

in  respect  of  her  separate  property,  be  liable  to  the 

(m)  TeOey  v.  Griffith,  57  L.  T.  673  ;  36  W.  K.  96. 

(?i)  56  &  57  Vict.  e.  63,  s.  1. 

(o)  December  5,  1S93. 

(p)  Sub-sections  (3)  and  (4)  of  sect.  I  of  45  and  46  Vict.  c.  75  are  re- 
pealed by  this  statute  (sect.  4). 

(7)  56" &  57  Vict.  c.  63.  s.  1. 

(r)  BarneU  v.  Howard  (1900),  2  Q.  B.  784  ;  69  L.  J.  <A».  B.  0^5  ;  83 
L.  T.  301. 

(a)  Ex  parte  If'Jland,  re  Heneage,  L.  R.  9  Ch.  Apj>.  307  :  43  L.  J. 
Bk.  85  ;  Ex  parte  Jones,  re  Qrissell,  12  CI).  D.  484  ;  4S  L.  J.  Bk.  109. 
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bankruptcy  law  (t).  A  married  woman  cannot  be  com- 
mitted to  prison  under  the  provisions  of  sect.  5  of  the 
Debtors'  Act,  1 869,  for  non-payment  of  a  judgment 
debt  contracted  during  coverture,  for  the  liability 
created  by  the  Married  Women's  Property  Act,  1882, 
is  not  personal,  but  is  merely  in  respect  of  her  separate 
property  (u).  She  may,  however,  be  attached  for  non- 
payment of  money  in  her  possession  in  a  fiduciary 
capacity  (/). 

Harried  A    married   woman,   until   lately,   has    sued    either 

or°defending.  together  with  her  husband  or  by  her  next  friend ;  but 
now,  under  the  provisions  of  the  Married  Women's 
Property  Act,  1882  (%),  she  may  in  all  cases  sue  or 
be  sued  as  if  she  were  a  feme  sole,  and  her  husband 
need  not  be  joined. 

The  wife's  The  question  of  the  power  of  a   wife  living  with 

llindingthe  her  husband  to  bind  him  is  one  of  great  importance. 
The  earliest  case  constantly  referred  to  upon  the 
Manbyv. Scott,  subject  is  Manly  v.  Scott  (y),  which  lays  down  the 
broad  principle  that  a  wife's  contract  does  not  bind 
her  husband,  unless  she  acts  by  his  authority.  The 
wife,  therefore,  may  be  said  to  stand  in  the  position 
of  an  agent,  but  to  some  extent  as  an  agent  of  a 
peculiar  kind ;  for  the  general  rule  is  that,  apart  from 
any  special  power  or  authority  that  may  be  given  her, 


(0  45  k  46  Vict.  c.  75,  s.  1  (5);  lie  Gardiner,  ex,  parte  Coulson,  20 
Q.  B.  D.  249  ;  58  L.  T.  119;  36  W.  R.  142  ;  Re  Debtor,  ex  parte  Debtor 
(1898),  2  Q.  B.  576;  67  L.  J.  <.,).  B.  820  ;  78  L.  T.  824.  The  expres- 
sion "separate  property  "  does  not  include  a  general  power  of  appoint- 
ment [Ex  ji'irh  Gilchrist,  re  Armstrong,  17  Q.  B.  1).  521  ;  55  L.  J.  Q. 
B.  578  j  55  I,  T.  538;  34W.R.709). 

(«)  Scott  v.  Morley,  20  Q.  B.  1).  120;  57  L.  J.  Q.  B.  43  ;  36  W. 
R.  97 ;  57  L.  T.  919.  But  it  is  otherwise  as  regards  a  judgment 
obtained  against  a  married  woman  in  respect  of  an  ante-nuptial  debt 

1  Robvnton  v.  Lyncs  (1894),  2  Q.  B.  577  ;  63  L.  J.  Q.  B.  759  ;  71  L.  T. 

2  \().     See  a nt' .  p.  248). 

lv)  !!•  Turnbull,  Turnbull  v.  Nicholas  (1900),  1  Ch.  180;  69  L.  J. 
Ch.  187. 

(x)  45  k  46  Vict.  c.  75,  s.  1  (2)  ;  Order  xvi.  r.  16. 
(y)  2  S.  L.  C.  446  ;  1  Levintz,  4. 
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from  her  very  position  of  living  as  a  wife  (,:)  she  is 
'presumed  to  be  invested  with  an  authority  to  bind 
him  for  necessaries  suitable  to  his  rank  and  condi- 
tion (a)\   but  this  does  not  extend  to  anything  beyond  Montagu*  v 

v    '  '  .  .-ii^  Benedict. 

actual  necessaries  (b),  for  there,  to   bind   the   husband, 

some  evidence  of  his  assent  must  always  be  shewn  (c). 


But  a  husband  is   not  in  all  cases  absolutely  liable  Husband  n 
for  necessaries,  for  as  the  power  of  a  wife  to  bind  her  even  for 
husband  for  them  only  arises  from  his  presumed  autho-  nece8Sar,ea 
rity  to  her,  such  authority  is  liable  to  be  rebutted  by 
its   being  shewn  that  she  was  kept  fully  supplied  by  Seatem 
her  husband  with  all  necessary  articles  (d).      So  also 
modern  cases  have  decided  that  this  presumption   of 
liability  may  be  rebutted  by  shewing  that  the  husband  J"11'.1  v-  Sees. 
has  forbidden  his  wife  to  pledge  his  credit,  or  that 
there  was  an  agreement  between  them  to  that  effect  (e). 
This   may  at  first  sight   seem    somewhat    to   militate  Explanation. 
against  what  has  been  before  explained  with  regard 
to  general  agency  (/),  namely,  that  a  principal  is  liable 
for  all  acts  of  his  general  agent  coming  within  the 
scope   of  his  ordinary   authority,  although  done   con- 
trary  to   the  principal's  directions,   if  they  were  not 
known  to  the  contractee ;   but  the  reason  of  the  deci- 
sion is,  that  the  wife  does  not,  simply  as  wife,  actually 
?tand  in  the  position  of  general  agent  for  her  husband, 
but  is  only  presumed  to  do  so,  and  that  this  presump- 
tion is  always  liable  to  be  rebutted.      If  the  position 

(2)  And  this  principle  applies  to  a  woman  living  with  a  man  as  his 
wife,  though  not  actually  married,  and  even  although  the  tradesman 
knows  she  is  not  married  (  Waiton  v.  Tkrekeld,  2  Esp.  637). 

(«)  Etherington  v.  Parrott,  Lord  Raym.  1006. 

(b)  Montague  v.  Benedict,  2  S.  L.  C.  476  ;  3  B.  &  C.  673. 

(r)  See  Jeeley  v.  Hill,  1  ('.  &  E.  239.  As  to  the  position  when  both 
husband  and  wife  are  sued,  see  Morel  v.  Earl  of  Westmorland,  Weekly 
Notes  (1903),  190;  L.  S.  Jl.  Dec.  1903.  There  cannot  ordinarily  be 
any  joint  liability. 

'((/)  2  3.  L.  C.  482  ;   5  Bing.  28. 

(c)  Jolly  v.  Rees,  15  C.  B.  (N.  S.)  628  ;  12  W.  R.  473  :  43  L.  •'•  * '■ 
P.  177  ;  De(>enham  v.  Mellon,  6  App.  Cas.  24  ;  50  L.  J.  Q.  13.  1^5  :  4; 
L.  T.  673;  29  W.  R.  141. 

(/)  Ante,  p.  147- 
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of  agent  is  actually  constituted  by  the  husband  allow- 
ing the  wife  to  contract,  then  certainly  to  prevent  his 
being  further  liable  for  necessaries,  he  must  have  given 
notice  to  the  tradesman. 


1 1  acts  by  a 
married 
woman  living 

with  her 
husband  will 
hind  him. 


Correct  answer  To  summarize  the  foregoing  remarks,  the  answer  to 
«VfwhatUceo.!-OUthe  question,  what  contracts  of  a  wife  who  is  living 
with  her  husband  will  bind  him,  may  be  stated 
as  follows :  All  her  contracts  entered  into  with  his 
express  or  implied  authority  will  bind  him,  and  his 
authority  will  be  implied  for  necessaries,  but  only  for 
necessaries  (g) ;  and  this  implied  authority  is  liable 
to  be  rebutted  by  shewing  that  she  is  already  fully 
supplied  with  necessaries  (A),  or  that  the  husband  has 
forbidden  her  to  pledge  his  credit,  or  that  they  have 
so  agreed  between  themselves,  even  although  unknown 
to  the  tradesman,  unless  indeed  the  husband  has  pre- 
viously actually  constituted  her  his  agent,  when  this 
must  be  communicated  to  the  tradesman  (i). 


3.   As  to  con- 
tracts made 
daring 
reparation. 


Thirdly,  as  to  contracts  made  after  marriage,  but 
whilst  the  parties  are  living  separate  and  apart  from 
each  other. — The  separation  never  made  any  difference 
in  the  wife's  former  incapacity  to  contract,  so  as  to  bind 
herself,  and  the  observations  previously  made  hereon, 
under  the  second  division  of  this  subject,  apply  equally 
here  (j);  but  the  wife's  power  to  bind  her  husband 
stands  on  a  totally  different  footing,  for  in  the  case  of 
husband  and  wife  living  together,  we  have  seen  that, 
from  their  so  living  together,  the  presumption  is  that 
the  husband  is  liable  for  necessaries  ;  but  here  there 
is  no  such  presumption,  and  it  is  always  incumbent, 
on  a  creditor,  seeking  to  charge  the  husband,  to  shew 
that  the  wife,  from  the  circumstances  of  the  separation, 
or  from  the  conduct  of  the  husband,  has  such  an  im- 


((f)  Montague  v.  Benedict,  ante,  p.  253. 

{h)  Seaton  v.  Benedict,  ante,  p.  253. 

(i)  Jolly  v.  /tees,  Uebenham  v.  Mellon,  ante,  p.  253. 

(;')  Ante,  p.  249. 
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plied  authority  (//).  The  wife's  power,  therefore,  to 
bind  her  husband  by  her  contracts  depends  on  the  way 
in  whicli  the  separation  occurred,  which  may  be  either 
by  the  fault  of  the  husband,  by  the  fault  of  the  wife, 
or  by  mutual  consent  and  arrangement. 

Where  the  separation  is  by  the  fault  of  the  husband,  Where  the 

•  p  i  •■!  ,        11      ,  1  •         •/>  r.  separation  is 

e.g.  it  he  either  actually  turns  his  wite  away,  or  refuses  by  a  hus- 
to  receive  her,  or  behaves  in   such   a  wav,  either  by  Y'in.d '?.  fv,,llt; 

'  J  '  J  he  is  liable  for 

cruelty  or  otherwise,  as  to  render  it  impossible  for  her  necessaries, 
to  continue  to  live  with  him,  then,  unless  she  has  an 
adequate   allowance  for  maintenance  paid  to  her,  she 
goes  forth  to  the  world  with  full  authority  to  bind  him 
for  necessaries,   which   authority   the    husband   cannot 
deprive  her  of,  even  though  he  gives  particular  notice 
to  the  tradesman  not  to  trust  her  (/).      She  is  in  such  Agent  of 
a  case   an  agent  of  necessity.      If  the  husband  seeks  "ec 
in  such  cases  to  exonerate  himself  by  shewing  a  sepa- 
rate allowance,  it  is  a  question  for  the  jury  whether  or 
not  it  is  adequate  (m). 

Where  the  separation  is  by  the  fault  of  the  wife,  as  But  the 
if  she  elopes  and  lives  in  adultery,  or  the  husband  turns  the  separation 
her  away  for  adultery,  or  she  voluntarily,  and  ■without  is.]?y, *!?e 
fault  on  his  part,  simply  leaves  him,  she  has  no  autho- 
rity to   bind   him    for  necessaries   in   any  degree  (a). 
And  even  though  she  originally  leaves  him  on  account 
of  his  misconduct,  but  then  she  commits  adultery,  she 
has  no  further  power  to  bind  him  (0). 


(A)  See  Johnston  v.  Sumner,  3  H.  &  N.  261  ;  Afainwaring  v.  Leslie, 
M.  &  M.  18  ;  Eastland  v.  Burchell,  3  Q.  B.  D.  432  ;  47  L.  J.  Q.  B. 
500. 

(/)  Johnston  v.  Sumner,  3  H.  &  N.261  ;  Boulton  v.  Prentice,  Selwyn's 
N.  P.  334- 

(m)  Ilodijkinson  v.  Fletcher,  4  Camp.  70;  EmmeU  v.  Xvrton,  S  C.  & 
P.  506. 

(n)  Chitty  on  Contracts,  238,  239  ;  2  S.  L.  C.  496.  And  there  is  no 
liability  on  the  husband  even  under  the  Poor  Law  Amendment  Act. 
1868  (31  &  32  Vict.  c.  122,  s.  33),  to  support  a  wife  with  whom  he  lias 
ceased  to  cohabit  in  consequence  of  her  adultery  [Culley  v.  Charman, 
7  Q.  B.  D.  89;  50  L.J.  M.  C.  in). 

(0)  Govier  v.  Hancock,  6  T.  R.  603. 
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Where  septum-  Where  the  separation  is  by  mutual  consent,  the  rule 
coraentThufr-8  1S>  ^ua^  ^ne  w^*e  nas  an  implied  authority  to  bind  her 
band  hai>le       husband  for  necessaries,  unless  there  is  some  express 

unless  a  r 

contrary  agreement    between    the    husband    and   wife    on    the 

subject  of  the  separation  and  the  rights  of  the  wife. 
Although  it  was  at  one  time  considered  that,  in  such  a 
case  as  this,  to  exonerate  the  husband  it  was  necessary 
to  shew  that  the  wife  bad  from  some  source  adequate 
separate  maintenance,  it  appears  to  be  now  clear  that 
it  is  not  necessary  to  shew  this,  but  that,  when  the 
parties  separate  by  mutual  consent,  they  may  make 
their  own  terms  and  conditions,  and,  so  long  as  the 
separation  exists,  these  terms  are  binding  on  them 
both  (p).  If,  however,  under  the  agreement  of  sepa- 
ration, a  certain  allowance  is  to  be  paid,  if  it  is  not 
kept  up,  the  wife  may  bind  the  husband  by  contract- 
ing to  the  extent  of  it  (q). 

Effect  of  notice  From  the  foregoing  remarks  it  will  be  seen  that  to 
in  newspapers       .  ,  ,  1  ,  •  ,  i 

by  r  husband    glve  a  correct  answer  to  any  general  question  on  the 

that  he  will  not  p0wer  0f  a  w[fe  to  bind  her  husband  during  separation, 
be  answei  able     '  »       i  > 

foi  his  wife's     the  different  ways  in  which   the   separation   may  have 

occurred  must  be  stated  (?•).     The  student  may  perhaps 

have  sometimes  observed  in  the  newspapers,  notices  by 

husbands  that  they  decline  to   be  answerable  for  the 

debts  of  their  wives,  and  applying  to  that  fact  what  has 

been  stated  in  the  previous  pages  on  the  subject  of  the 

husband's  liability,  he  will   see  that  any  such   notice 

can  have   no  legal   effect  or  object  where  the  parties 

are  actually  separated  ;   for  if  the  separation  has  taken 

place  by  the  wife's  fault,  there  is  no  need  for  any  such 

notice,  for  the  husband  is  not  liable  anyhow  ;   if  by  the 

husband's  fault,  then  he  is  liable,  and  any  such  notice 

cannot  lessen  his  liability ;   and  if  by  mutual  consent, 

(P)  Biffen  v.  BignelZ,  7  H.  &  N.  877  ;  31  L.  J.  Ex.  189;  Eastland  v. 
Bwekdl,  3  Q.  B.  I).  432 ;  47  L.  J.  Q.  B.  500. 

(y)  Nurse  v.  Craig,  2  N.  R.  148. 

(r)  See  hereon,  generally,  notes  to  Manby  v.  Scott,  Montague  v.  Bene- 
dict,  and  Sea  ton  v.  Benedict,  in  2  S.  L.  C.  446-505,  and  cases  there 
quoted. 
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the  husband  is  not  liable  if  the  arrangement  between 
them  is  that  he  shall  not  be.  However,  such  notice  by 
advertisement  may  have  some  effect  where  the  husband 
and  wife  are  living-  together,  and  he  has  actually  con- 
stituted her  his  agent,  but  has  since  withdrawn  his 
authority  to  her  to  pledge  his  credit;  for  in  such  a 
case,  as  has  been  pointed  out,  the  principle  of  private 
notice  or  arrangement  being  sufficient  does  not 
apply  0). 

If  a  husband,  by  his  conduct,  renders  it  necessary  Husband ia 
for  his  wife  to  protect  herself  by  applying  for  him  to  costs  of  any 
be  bound  over  to   keep  the   peace,  the   costs  of  such  J^^'.j,1"' 
application  will   always  fall  on  the  husband,  and   he  necessary  by 

.,,   ,,.■,,  "-i,i  t    -,  ii  •        his  conduct. 

will  be  liable  to  an  action  by  the  solicitor  who  has  in- 
curred such  costs  ;  and  this  is  so  even  although  he  allow 
and  pay  her  separate  maintenance,  for  he  has  no  right 
to  diminish  her  means  by  his  improper  conduct  (t). 
And  the  same  rule  will  also,  generally  speaking,  apply 
as  to  the  costs  of  other  proceedings  rendered  necessary 
by  his  conduct,  e.g.  the  costs  of  the  institution  of  an 
action  for  divorce,  or  for  judicial  separation,  or  the 
costs  of  necessary  advice  taken  by  the  wife  (u). 

A  husband,  although   he   maybe  liable   under  the  Money  lent  to 
circumstances   for   necessaries   supplied    to    his    wife,  necessaries, 
would  not  at  law  have  been  liable   for  money  lent  to 
his  wife,  even  for  the  purpose  of  buying  necessaries  (v). 
It  was,  however,  otherwise  in  equity  if  the  money  so 

(s)  Ante,  pp.  252,  253. 

(t)   Turner  v.  ]{<jokcs,  10  B.  &  E.  47. 

(«)  Brown  v.  Acroyd,  5  E.  &  B.  819  ;  Wilson  v.  Ford,  L.  R  3  Ex. 
63  ;  Ottaioay  v.  Hamilton,  3  C.  P.  D.  393  ;  47  L.  J.  C.  P.  725.  Tin- 
case  of  Re  Hooper  ($5  L.  J.  Ch.  300),  does  not  clash  with  the  general 
rule  stated  in  the  text,  the  reason  of  the  husband  being  there  held  not 
liable  being  that  there  was  no  reasonable  foundation  for  the  wife's  pro- 
ceedings ;  but  in  so  far  as  any  observations  in  that  ease  tend  to  decide 
that  to  render  the  husband  liable  for  the  costs  of  any  proceedings  they 
must  have  resulted  in  actual  success,  it  is  submitted  that  it  is  clearly 
not  law,  and  that  it  is  sufficient  that  there  was  a  reasonable  ground 
for  such  proceedings.     And  see  hereon  2  S.  L.  C.  5°2- 

(«■)  Knox  v.  Bushelt,  3  0.  B.  (N.  S.)  334. 

It 
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lent  was  actually  expended  on  necessaries  (x),  and  the 
equity  rule  now  prevails  (y). 


Effect 

tract  by  wife 

For  neceasai  iea 

her  husband 
beiDg  dead, 
though  not 
known  to 

be  by  her. 


It  has  before  been  pointed  out,  in  considering  the 
subject  of  agency,  that  if  a  married  woman,  having 
power  to  bind  her  husband  for  necessaries,  contracts 
for  such  necessaries  after  his  death,  but  before  she 
could  possibly  have  known  thereof,  no  liability  therefor 
attaches  to  her  personally,  and  that  in  such  a  case  it 
appears  the  husband's  estate  would  not  be  liable 
either  (z). 


liability  of 

husband  for 
wife's  torts 
committed 
during 


111'}.    V. 

Jackson. 


St  roka  v. 
Kattenburg. 


Karl i   v. 

Kingscote. 


The  subject  of  torts  committed  by  a  married  woman 
may  be  here  incidentally  noticed.  With  regard  to 
these,  it  makes  no  difference  whether  the  husband  and 
wife  are  living  together  or  are  separated.  He  had,  by 
the  old  principles  of  common  law,  a  control  over  her 
person — though  it  seems  this  is  now  no  longer  so,  or  at 
any  rate  to  a  very  limited  extent  (a) — and  therefore  it 
was  not  unreasonable  on  this  theory  to  make  him  liable 
jointly  with  his  wife  for  her  wrong-doings.  One  would 
have  thought,  however,  that  an  alteration  would  have 
been  made  hereon  by  one  of  the  Married  Women's 
Property  Acts,  but  such  is  not  the  case,  and  it  has 
been  held  that  the  common  law  liability  of  the  husband 
has  not  been  taken  away,  and  that  a  person  affected 
by  the  tortious  act  of  a  married  woman  is  still  entitled 
to  sue  her  and  her  husband  jointly,  and  obtain  a  judg- 
ment against  them  both,  which  he  may  enforce  either 
against  the  husband,  or  against  the  wife's  separate 
estate  (b).  This  principle  applies  where  a  wife  com- 
mits a  fraud  under  or  in  connection  with  a  contract, 


(x)  Deare  v.  Soutten,  L.  R.  9  Eq.  151. 

y)   Jnd,  Act,  1873,  s.  25  (1 1). 

(2)  Sei;  mitr.  ji.  149,  and  note  (7)  on  that  page,  and  cases  of  Smout 
\.  Rbery,  to  .M.  &  W.  i  ;  lilmlcx  v.  Free,  9  B.  &  C.  167  ;  and  Drew 
v.  Nunn,  4  Q.  B.  D.  661  ;  48  L.  J.  Q.  B.  591,  there  referred  to. 

[a)  Reg.  v.  Jackson  (1891),  1  Q.  B.  (C.  A.)  671  ;  60  L.J.  Q.  B.  346; 
64  I..  'I'.  O79. 

(h)  Sefoka  v.  Kattcnhery,  17  Q.  B.  D.  177  ;  55  L.  J.  Q.  B.  375  ;  54 
L.  T.  649  ;  54  W.  R.  542. 
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but  not  where  the  fraud  is  the  means  of  effecting,  or 
bringing  into  existence,  the  contract  (c). 


Persons  of  unsound  mind  may  be  either  idiots  or  m.  pen 

of  uns 
mind. 


lunatics.  By  the  designation  idiot  is  meant  a  person  of 
who  has  never  from  his  birth  upwards  had  any  glim- 
mering of  reason  ;  whilst  a  lunatic  "  is  one  who  hath 
had  understanding,  but  by  disease,  grief,  or  other  acci- 
dent has  lost  the  use  of  his  reason  "  (d).  However, 
with  regard  to  these  two  classes  of  non-sane  persons, 
this  distinction  is  of  no  practical  importance,  as  no 
person  is  now  found  an  idiot,  the  inquiry  as  to  the 
commencement  of  the  insanity  not  being  carried  back 
to  the  birth  (e). 

It  was  formerly  considered  that  a  person  could  not  To  what  extent 
set  up  as  a  defence  to  an  action  on  a  contract  that  he  ""mind  isT 
was  of  unsound   mind  when  it  was  entered   into,  but  defeuce- 
this  is  no  longer  law  (f).      But  although  unsoundness 
of  mind  may  be  set  up,   yet  it  must  not  be  thought 
that  it  will  form  an  answer  to  every  action  that   may 
possibly  be  brought ;   for,  firstly,  a  person   of  unsound 
mind  is  liable  to  pay  a  reasonable  price  for  all  neces- 
saries suitable  to  his  state   and   condition  in  life  (g) ; 
and,  secondly,  although   the  contract  may  not  be  for  Imperial  Loan 
necessaries,  and  even  though  it  may  be  executory,  yet, 
if    the  other  party  to  it  had    no    knowledge    of    the 
person's  want  of  mental  capacity,  unsoundness  of  mind 
will  be  no  defence  (7t).      The  burden  of  proving  both 
the  insanity,  and  the   knowledge  of  it  by  the  other 
contracting  party,  lies  upon  the  party  seeking  to  avoid 
the  contract. 

(c)  Earle  v.  Kingscote  (1900),  2  Ch.  585;  69  L.  J.  Ch.  725;  83 
L.  T.  377.  See  also  Fairkurst  v.  Lira-pool  Add  phi  Loan  Association, 
9  Ex.  422. 

((/)   1  Bl.  Com.  304. 

(c)  See  hereon  Phillips  on  Lunacy,  224. 

(/)  Chitty  on  Contracts,  170,  171. 

(g)  56  &  57  Vict.  c.  71,  s.  2. 

(/<)  Imperial  Loan  Co.  v.  Stone  (1892),  1  Q.  B.  599;  01  L.  J.  <.,>.  B. 
449  5  66  L.  T.  556. 
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Acts  daring*  Anv  acts  done  by  a  lunatic  during  a  lucid  interval 
SSlSdSS^are  perfectly  valid  (i).  The  mere  existence  of  a  de- 
of  delusion.  \us[on  jn  the  mind  of  a  person  making  a  disposition, 
or  contract,  is  not  sufficient  to  avoid  it,  even  though 
the  delusion  is  connected  with  the  subject-matter 
of  such  disposition  or  contract;  it  is  a  question  for 
the  jury  whether  the  delusion  affected  the  particular 
transaction  (/).  And  although  a  person  may  not  be 
strictly  of  unsound  mind,  yet  if  he  is  of  weak  capacity, 
though  this  by  itself  would  be,  generally,  no  ground 
of  defence  to  an  action  on  his  contract,  yet  it  may 
afford  evidence  of  undue  influence,  misplaced  confi- 
dence, or  imposition,  so  as  to  render  the  act  a  construc- 
tive fraud  (Jc). 


IV.  Intoxi- 
cated persons. 


If  a  person  is  in  such  a  state  of  intoxication  as  not 
to  know  what  he  is  doing,  so  that,  indeed,  his  reason 
is  for  the  time  being  destroyed,  he  cannot  be  said 
to  have  any  agreeing  mind,  and  his  contract,  made 
whilst  he  is  in  such  a  state,  cannot  be  enforced,  unless 
he  afterwards  when  sober  ratifies  it,  which  he  may  do, 
for  it  is  only  voidable  and  not  absolutely  void.  But 
intoxication  is  never  any  defence  to  an  action  for 
things  actually  supplied  for  the  person's  preservation, 
or  indeed  for  any  necessaries  suitable  to  his  position 
in  life,  he  being  liable  to  pay  a  reasonable  price  for 
them  (I). 


V.  Persons 
under  dure3s. 


A  person  is  said  to  be  under  duress  when  he  is 
subjected  to  great  terror  or  violence,  e.g.  if  his  person 
is  wrongfully  detained,  or  even  legally  detained,  and 
excessive  and  unnecessary  violence  is  used,  or  if  he  is 
threatened  with  loss  of  life  or  serious  injury.  Any 
contract  made  by  a  person  who  is  under  duress  is,  as 


(i)  Chitty  on  Contracts,  171. 

(7)  Jcnkiii.i  v.  Morris,  14  Ch.  D.  972;  42  L.  T.  817. 
(k)  As  to  Constructive  Frauds,  Bee  Indermaur's  Manual  of  Equity, 
22S-262. 

(/)  Chitty  on  Contracts,  172  ;  56  &  57  Vict.  c.  71,  s.  2. 
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regards  him,  voidable,  and  cannot  be  enforced  against 
him  unless  he  subsequently  ratifies  it  (//(). 

An  alien  may  be  defined  as  a  subject  of  a  foreign  VI.  Aliens, 
state,  and  may  be  an  alien  ami,  that  is,  a  subject  of  a 
friendly  state,  or  an  alien  enemy,  that  is,  a  subject  of 
a  state  at  enmity  with  ours. 

By  the  Common  Law,  though  an  alien  ami  might  The  Common 
contract  and  sue,  yet  the  contract  of  an  alien  enemy 
was   absolutely  void  ;    and   even   with    regard    to    the 
contract   of  an  alien  ami,  if  after  the   contract  war 
broke  out,  so  that  he  thus  became  an  alien  enemy,  his 
remedy  here  was  suspended  until  the  war  ceased,  and 
he  again  became  an  alien  ami  (n).      The  Naturalization  Naturalization 
Act,  1  870  (0),  however,  now  also  provides  that  real  and 
personal  property  of  every  description  (jj)  may  be  taken, 
acquired,  held,  and  disposed  of  by  an  alien,  in  the  same 
manner  in   all  respects  as   by  a  natural-born   British 
subject ;   and  that  a  title  to  real  and  personal  property 
of  every  description   may  be   derived   through,  from, 
or   in    succession    to    an    alien,  in    the    same    manner 
in   all   respects   as   if   a  British   subject  (5),  provided 
that  this  shall  not  qualify  an  alien  for  any  office,  or 
for  any  municipal,  parliamentary,  or  other  franchise  (r), 
nor  shall  it  qualify  him  to  be  the  owner  of  a  British 
ship,  or  any  share  therein  (s).      Probably  by  reason  of  Distinction 
this    comprehensive    provision,  the    distinction,    as   to^^Jj^J, ,, 
their  contracts,   between   an   alien  ami  and   an    alien €n'"1"- 
enemy,  is  now  done  away  with,  and  an  alien  enemy 
may  contract,  and   sue,  in  the  same  way  as  an  alien 
<i mi  (t). 


(m)  Chitty  on  Contracts,  198-201. 
(n)  Ibid.,  210. 
(0)  33  Vict.  c.  14. 

(p)  Formerly,  as  regards  land,  an  alien  could  only  hold  a  lease  not 
exceeding  twenty-one  years  (7  &  S  Vict.  c.  66,  s.  5). 
{q)  33  Vict.  c  14,  s.  2. 
(r)  Ibid. 

(s)  Sect.  14  ;  and  see  57  &  5S  Vict.  c.  60,  s.  1. 
(t)   See  Chitty  on  Contracts,  190. 
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CHAPTER    VIII. 


When  a 
liability  on 
a  contract 
arises. 


OF    THE    LIABILITY    ON   CONTRACTS,   THEIR   PERFORMANCE, 
AND    EXCUSES    FOR    THEIR    NON-PERFORMANCE. 

In  this  chapter  it  is  proposed  to  consider  the  position 
of  a  person  who  has  entered  into  a  contract,  and  other 
points  incidental  thereto. 

When  any  person  enters  into  a  valid  contract,  it 
follows  as  a  matter  of  course  that  he  thereby  incurs  a 
liability  to  perform  such  contract,  and  must  either  per- 
form it  or  shew  some  good  excuse  for  not  doing  so. 
This  liability  on  a  contract  arises  directly  it  is  entered 
into  and  if  it  is  for  the  doing  of  some  immediate  act, 
the  remedy  of  the  other  party  to  the  contract  may  be 
taken  immediately  on  breach  thereof.  But  if  the  con- 
tract is  for  the  doing  of  an  act  at  some  future  day,  then 
generally  the  remedy  of  the  other  party  in  respect  of 
such  liability  cannot  be  taken  until  the  future  day. 
To  this  rule  there  is,  however,  one  important  excep- 
tion, which  may  be  stated  to  be,  that  where  there  is 
^thTdT  an  executory  contract,  and  the  person  liable  to  do  the 
act,  before  the  happening  of  the  future  day,  expressly 
states  that  he  will  not  do  it  when  the  future  day  arrives, 
or  renders  himself  before  the  day  incapable  of  doing 
it,  the  remedy  may  be  taken  against  him  at  once, 
though  the  time  for  performance  has  not  actually  arrived, 
for  in  the  meantime  he  has  a  right  to  have  the  contract 
kept  open  as  a  valid  and  subsisting  contract.  Thus 
in  HocJister  v.  l)e  la  Tour  {a)  there  was  an  agreement 

[a)  2  El.  &  Bl.  678;  Front  v.  Knight,  L.  R.  7  Ex.  in  ;  41  L.  J.  Ex. 
78.  See  also  British  Waggon  Co.  v.  Lees,  5  Q.  B.  I).  149  ;  49  L.  J.  Q.  B. 
321  ;  42  L.  T.  437  ;  28  W.  H.  349  ;  SociiU  Ginirale  de  Paris  v.  Milder s, 
49  L.  T.  55. 
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to  employ  the  plaintiff  as  a  courier  from  a  day  subse-  Hochaterv. 
quent  to  the  date  of  the  writ,  and,  before  the  time 
of  the  commencement  of  the  employment,  the  de- 
fendant refused  to  perform  the  agreement,  and  dis- 
charged the  plaintiff  from  performing  it,  and  he  at 
once  commenced  an  action  for  breach  of  this  contract. 
It  was  objected  that  he  could  not  sue  until  the  future 
day  arrived,  but  it  was  held  that  he  might  do  so,  and 
the  principle  before  stated  was  laid  down.  It  should 
be  noticed,  in  cases  of  this  kind,  that  the  repudiation  Exact  effect  of 
of  the  contract,  or  the  total  refusal  to  perform  it  before 
the  day  of  performance  arrives,  is  not  of  itself  a  breach 
of  the  contract,  but  may  be  acted  on  by  the  other  party, 
and  adopted  by  him  as  a  rescission  of  the  contract  if 
he  so  chooses.  In  other  words,  where  one  party  refuses 
by  anticipation  to  perform  the  contract,  he  declares 
that,  so  far  as  he  can,  he  rescinds  it,  and  by  doing 
so  wrongfully,  he  entitles  the  other  party  either  to 
agree  to  the  rescission  and  treat  the   contract  as  at 

an  end,  or  to  elect  not  to  adopt  the  repudiation,  and  Avery  v. 

,  .    ,.  ■■  .  ...  BowcU  -• 

to    continue    to    treat    it    as    binding,   and   \v#it    until 

the  time  for  performance  arrives.  When  the  pro- 
misee thus  does  not  accept  the  rescission,  the  con- 
tract remains  in  existence  for  the  benefit,  and  at  the 
risk,  of  both  parties,  and  if  anything  occurs  to  discharge 
it  from  other  causes,  the  promisor  may  take  advantage 
of  such  discharge  (b).  But  a  party  entitled  to  take 
advantage  of  a  rescission  cannot  both  act  on  the  contract 
as  existing  for  some  purposes,  and  at  the  same  time 
bring  an  action  upon  it  on  other  points  (c)  Probably, 
also,  the  principle  of  rescission  or  renunciation  giving 
an  immediate  right  of  action  has  no  application  at  all 
to  the  case  of  a  lease  or  other  contract  containing 
various  stipulations,  where  the  whole  contract  cannot 
be  treated  as  put  an  end  to  upon   the  wrongful   repu- 


(b)  Avert/  v.  Bowden,  5  El.  &   Bl.  714;  Johnstone  v.  Mil/in/,  16  ',>. 
B.  D.  460;'  S5  L.  J.  Q.  B.  162;  54  L.  T.  629;  $4  W.  K.  238. 

(c)  Ibid. 
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tliation  of  one  of  the  stipulations  of  the  contract  by  the 
promisor  (d). 

A  question  may  sometimes  arise  whether,  in  the 
case  of  an  agreement  to  deliver  goods  by  instalments, 
a  failure  to  deliver  one  instalment  operates  as  an 
entire  discharge  of  the  other  party  to  the  contract  (e) ; 
and  again,  if,  where  goods  are  to  be  paid  for  by  in- 
stalments, non-payment  of  one  instalment  entitles  the 
vendor  to  treat  the  whole  contract  as  at  an  end  (/). 
The  Sale  of  Goods  Act,  1893,  now  enacts  as  follows: 
"  Where  there  is  a  contract  for  the  sale  of  goods  to 
be  delivered  by  stated  instalments,  which  are  to  be 
separately  paid  for,  and  the  seller  makes  defective 
deliveries  in  respect  of  one  or  more  instalments,  or  the 
buver  neglects  or  refuses  to  take  delivery  of  or  pay 
for  one  or  more  instalments,  it  is  a  question  in  each 
case,  depending  on  the  terms  of  the  contract,  and  the 
circumstances  of  the  case,  whether  the  breach  of  the 
contract  is  a  repudiation  of  the  whole  contract,  or 
whether  it  is  a  severable  branch  giving  rise  to  a  claim 
for  compensation,  but  not  a  right  to  treat  the  whole 
contract  as  repudiated  "  (g).  The  effect  of  this  enact- 
ment is  that  each  case  must  be  determined  on  its  own 
particular  facts,  which  are  to  be  construed  and  dealt 
with  on  the  general  principles  here  laid  down  (ft). 


1 ,,  entitle  a  Where  a  special  contract  is  entered  into  by  a  person, 

!o  8,,e  to  entitle  him  to  his  remedy  against  the  other  party  to 

..n  a  contract,  i        i  •  ir>      1         u       .    •    .i 

lie  must  have  it,  it  is  very  necessary  that  he  nimselt  should  strictly 

Jit? '  "  carry  out  on  his  part  the  stipulations  of  the  contract ; 


((/)  Johnstone  v.  Milling,  16  Q.  B.  D.  460  ;  55  L.  J.  Q.  B.  162  ;  54 
L.  T.  629;  34  W.  E.  238. 

(e)  Hoart  v.  Rewnie,  5  H.  &  N.  19;  Honck  v.  Midler,  7  Q.  B.  D.  92; 
j  5  U  T.  202  ;  50  L.  J.  Q.  B.  529 ;  Svmpzon  v.  CAppin,  L.  K.  8  Q.  B.  14. 

(/)  Bloomer  v.  Bernstein,  L.  K.  9  C.  P.  588. 

(7)  56  &  57  Vict.  0.  71,  8.  31.     This  section  substantially  embodies 
,1  ,.  previoui   deci  ion   in  Mersey  Steel  andiron  Co.  v.  Naylor  (9  App. 
434;  51L.J.Q.  B.  576;  47  L.T.369). 
/<)  See  Rhymney  Railway  v.  Brecon  and  Merthyr  'lydU  Junction 
Ry.,  69  L.  J.  Oh.  813;  83  L.  T.  111  ;  49  W.  K.  116. 
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for  it  is  always  open  to  the  parties  to  agree  that  the 
entire  performance-  of  a  consideration  in  its  nature 
divisible,  shall  bo  a  condition  precedent  to  the  right 
to  a  fulfilment  by  the  other  party  of  his  promise  (i), 
Thus,  where  the  agreement  was  to  pay  a  man  a  certain  Cutterv. 
sum  provided  he  proceeded,  continued,  and  did  his 
duty  as  mate  of  a  ship  during  the  whole  of  a  certain 
voyage,  and  he  died  before  the  voyage  was  completed, 
it  was  held  that  his  representatives  could  not  recover 
anything,  for  the  contract  had  not  been  strictly  carried 
ont  by  the  deceased,  and  therefore  no  right  of  action 
had  accrued  (j).  But  although,  where  there  is  a  special 
contract,  the  remedy  must  be  on  that  special  contract, 
and  therefore  there  can  generally  be  no  remedy  when 
the  person  suing  has  not  himself  performed  its  stipu- 
lations, yet  if  the  special  contract  has  been  abandoned 
or  rescinded  by  the  parties  mutually,  then  an  action 
will  lie  on  a  quantum  meruit  for  what  has  been  done  Suing  on  a 
by  the  person  suing  (/«■).  And  where  there  has  been  a  '^"uit T 
special  contract  which  has  not  been  fully  performed, 
but  the  other  party  has  taken  advantage  of,  and 
benefited  by,  the  actual  performance,  in  some  cases  a 
new  contract  will  be  implied  to  pay  remuneration  com- 
mensurate with  the  benefit  derived  from  the  partial 
performance.  Thus,  if  A.  agrees  to  build  a  house  for  sumpter  v. 
B.j  and  he  brings  materials  on  to  the  premises  and  partly 
builds  the  house  but  then  abandons  the  contract  and  re- 
fuses to  complete,  and  B.  accordingly  finishes  the  house, 
using  the  materials  brought  on  to  the  premises  by  A., 
a  contract  to  pay  so  much  as  those  materials  are  worth 
will  be  implied,  although  no  action  would  lie  upon  a 
quantum  meruit  in  respect  of  the  partial  building  (7). 
It  may  be  stated,  as  a  correct  general  rule,  that  where 


(1')  Anson's  Contracts,  318,  319. 

(j)  Cutter  v.  Powell,  2  S.   L.   C.    1  ;  6  T.   R.  320;  see  also  Hull  v. 
Heightman,  2  East,  145  ;  Sinclair  v,  Bowies,  9  B.  &  C.  92. 

(k)  That  is  to  say,  for  as  much  as  it  is  worth  ;    see  Brown'a  Law 
I  >ict.  455. 

(/)  Sumpter  v.  Hedges  (1898),  1  Q.  B.  673  ;  67  L.  J.  Q.  B.  545  ; 
L.  T.  37S  ;  Mvnro  v.  Butt,  8  E.  &  B.  73S. 
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there  is  a  special  contract  not  under  seal,  and  one  of 
the  parties  refuses  to  perform  his  part  of  it,  or  renders 
himself  absolutely  unable  to  do  so,  it  is  open  to  the 
other   party  to  at  once  rescind   such   special  contract, 
and  immediately  sue  on  a  quantum  meruit  for  what- 
ever  he   has  done  under  the  contract  previously  (in). 
What  refusal    But  to  entitle  a  person  so  to  rescind   a  special   con- 
party  toa   '     tract  on  the  ground  of  the  refusal  of  the  other  party 
n'"eViului'"it     ^°  perfora  it,  such  refusal  must  be  absolute  and  un- 
qualified,  and  a  mere  conditional  refusal  will  not  be 
sufficient  (n). 


How  the 
liability  on  a 
contract  may 

be  put  an 
•Mid.  to. 


The  liability  of  a  person  upon  a  contract  may  be 
put  an  end  to  either — 

1 .  By  its  performance  ;   or 

2.  By  shewing  some  excuse  for  its  non-performance. 


I.  Pel formance 

of  contracts. 


Firstly,  as  to  the  performance  of  contracts.  Con- 
tracts may  be,  and  are,  of  the  most  varied  nature,  and 
they  must  be  carried  out  according  to  the  stipulations 
in  each  particular  case,  attention  being  paid  always 
to  the  ordinary  and  well-known  rules  of  construction, 
e.g.  that  the  intention  of  the  parties  shall  be  observed, 
that  the  construction  shall  be  liberal,  and,  failing  all 
other  rules  of  construction,  that  the  contract  shall 
be  taken  most  strongly  against  the  grantor  or  con- 
tractor (o).  The  most  practically  useful  points  to  con- 
sider under  this  head  appear  to  be  Payment,  Tender, 
and  Accord  and  Satisfaction. 


i    Payment.  Payment  has  been  defined  as  the  normal   mode   of 

discharging  an  obligation  (p),  and  payment  by  a  per- 
son liable  on  a  contract  to  the  other  party  to  it,  of 
the  amount  which  is  actually  agreed  on  between  them 


(»/)  Planchi  v.  GdUnirn,  8  Bing.  14  ;    Withers  v.  Reynolds,  2  B.  &  Ad. 
882. 

-  1    Linet  ..  Reel,  cited  2  S.  L.  C.  33. 
('>)   For  ruleH  of  construction,  see  ante,  pp.  24-32. 
(p)  Brown's  Law  Diet.  395. 
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to  be  payable  in  respect  of  the  contract,  naturally  puts 

an   end   to   it  and   furnishes  a  complete  performance. 

But  a  payment  made  under  a  contract,  to  amount  to  Payment  by 

performance,  must  be  actually  made  by  the  party,  or  Jj"?  i^rson 

some   one  on   his  behalf,  and  if  made  by  some   third no* a  perform- 

person  voluntarily,  it  amounts  to  no  performance,  and  afterwards 

does  not  destroy  the  contracting  party's  liability,  un-  a(t.tc1,,!','t1,i'" ' 

less   afterwards    ratified  and  accepted    by   him   as  his 

act  (q).      This,  however,  is  only  where  payment  is  made 

voluntarily  ;   if  made — as  by  a  surety — in  pursuance 

of  a  legal  obligation,  then  the  contract  is  performed  so 

far  as  the  original  liability   is  concerned,  and  a  new 

performance   is  necessary,  viz.,  the   repayment   to   the 

surety  (r). 

It  is,  of  course,  also  necessary,  to  make  the  payment  To  whom 
a  performance  of  the  contract,  that  it  should  be  actually  beside. " 
made  to  the  creditor,  or  one  having  authority  from  him, 
either  as  a  particular  or  a  general  agent,  to  receive  it. 
Payment  in  an  action  to  the  plaintiff's  solicitor  is 
equivalent  to  payment  to  the  plaintiff;  but  it  seems 
payment  to  the  agent  of  the  plaintiff's  solicitor  does 
not  necessarily  so  operate  (s). 

Where  there   are  several  sums  of  money  due   from  Rule  in 
one  person  to  another  at  different  times,  and  the  party  case  a*  to 
liable   to  pay  makes  a  payment,  but  not   sufficient  to  appropriation 

.,...''  of  payments. 

discharge  his  liability  in  respect  of  the  whole  of  the 
debt,  the  question  arises,  In  respect  of  which  matter 
is  it  to  operate  as  a  performance  or  part  performance  ? 
The  answer  to  this  question  is  known  as  the  rule  in 
Clayton's  Case  as  to  the  appropriation  of  payments,  ami 
is,  that  the  party  liable  to  performance,  i.e.  the  debtor, 
has  the  right  in  the  first  instance  to  declare  in  respect 
of  which  contract  or  debt  the  payment  is  made ;  fail- 
ing his  doing  so,  the  person  entitled   to  performance, 


(q)  See  Simpson  v.  E</gington,  10  Ex.  845. 
(r)  As  to  sureties,  see  ante,  pp.  52-55. 
(s)    Yates  v.  FrecUeton,  2  Doug.  625. 
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i  e.  the  creditor,  has  such  right ;  and  failing  either 
doing  so,  then  the  law  considers  the  payment  to 
be  in  respect  of  the  contract  or  debt  which  is  the 
earliest  in  point  of  date,  commencing  with  the  liqui- 
This  rule  not  dation  of  any  interest  that  may  be  due  (t).  This  rule 
an  invariable  ag  to  ^  appr0priati0n  of  payments  is  not,  however, 
an  invariable  rule  of  law,  but  the  circumstances  may  be 
looked  at  to  see  if  the  proper  inference  is  that  the 
parties  intended  the  transaction  to  fall  within  the 
rule  (u).  Where,  under  the  rule,  the  creditor  has  the 
right  of  appropriating  the  money,  he  may  appropriate 
it  to  a  debt  barred  by  the  Statute  of  Limitations  (v). 
Where  a  payment  is  made  to  a  person  to  whom  two 
or  more  debts  are  due,  of  a  sum  not  sufficient  to  satisfy 
all,  and  the  debts  are  owing  in  respect  of  contracts 
of  the  same  date,  the  amount  paid,  unless  expressly 
appropriated  by  one  of  the  parties,  will  be  apportioned 
between  the  different  debts  (x). 

\  smaller  Where  the  performance  that  is  required  by  a  con- 

frtSErtta*  tract  is  the  payment  of  a  fixed  sum  of  money,  it  is  no 
of  a  greater,  sufficient  performance  for  the  debtor  to  pay  a  smaller 
sum,  even  though  the  parties  expressly  so  agree,  and 
the  party  to  whom  the  payment  is  made  gives  a 
receipt  expressly  stating  that  it  is  received  in  full  dis- 
charge (y).  The  reason  is  that  there  is  no  considera- 
tion for  the  smaller  sum  being  received  in  satisfaction 
of  the  greater ;  and  as  an  ordinary  simple  contract  re- 
quires a  consideration  to  support  it  (z),  so  here  there 


{t)  Clayton's  Case,  in  Devai/ncs  v.  Nolle,  I  Mer.  585  ;  Tudor's  Mer- 
cantile  Cases,  1,  and  notes  thereto;  Re  Macnamwra's  Estate,  13  L.  R. 
Ir.  15S.      This  ordinary  rule  does  not  apply  as  between  trustee  and 
,<-  trust  ;  -..    //.   ffallett's  Estate,  13  Ch.  D.  696;  49  L.  J.  Ch. 
415;  2S  W.  K.  732;  Tndi  rmaur's  Manual  of  Equity,  170,  171. 
(u)   Tin  Mecca  ( 1897),  A.  C.  286  ;  66  L.  J.  P.  86  ;  76  L.  T.  579. 
(v)  MM*  v.  Fowket,  5  Bing.  (N.  C.)  455. 

/;.  nnett,  1 1  East,  36. 
(v)  Pinel's  Case,  5  Rep.  117a;  (Jv/mher  v. "Wane,  1  S.  L.  C.  338 ;  1 
age,  436  ;  Fitch  v.  Sutton,  5  East,  230;  Sibree  v.  Tripp,  15  M.  & 
W.  23.      A  smaller  sum  paid  by  a  third  party  at  the  debtor's  request 
may  satisfy  a  greater  (Lawdev  v.  Peyton,  11  Irish  Reps.  C.  L.  41). 
(:)  Si  1  ante,  p.  41. 
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must  be  some  consideration   for  the  giving  up  of  the 

balance.       But  if  something  is  given  in  performance  ]{„t  something 

of  an  obligation  of  a  different  nature,  there  may  be  a  'llfferc'nt' 

o  '  J  though  of  Less 

complete    satisfaction,   though   of    less  value  ;  thus,   a  v;'lu'-;-  "i:i.v  l> -■ 
horse  may  be  given  in  satisfaction  of  a  debt,  though 
of  much  less  value  than  such  debt.      And  it  has  been 
expressly  decided  that  a   negotiable   security,  such   as  Goddard  v 
a  bill,  note,  or  cheque,  may  operate,  if  so  given  and       r""' 
taken,  in  satisfaction  of  a  debt  of  greater  amount,  the 
circumstance  of  negotiability  making  it,  in  fact,  a  diffe- 
rent thing,  and  theoretically  more  advantageous  than  the 
original  debt,  which  was  not  negotiable  («),  a  decision 
which  we  can  best  reconcile  with  the  general  principle, 
and  common  sense,  by  saying  that  the  general  principle 
is  to  be  taken  very  literally,  and  not  to  be   extended. 
Where  there  is  any  doubt  or  disagreement  about  the 
amount  of  a    debt,   and   in  all  cases  of  unliquidated 
demands,  the  rule  that   a  smaller  sum   cannot  satisfy 
a  greater  does  not  apply,  nor  does  it  if  the  time  for 
payment  is  accelerated,  or  any  other  advantage  given 
to  the   payee,  for  in  such  cases  there  is  a  considera- 
tion— in  the  one  case  the  settlement  of  doubts,  and 
in  the  other  the  obtaining  the  money  before  it  would 
be   otherwise   paid  (b).      And    where   a   less   sum   was  Smaller  sum 
tendered  after  the  time  for  payment,  and  retained  intnanPen    ?• 
discharge  of  a  larger  sum  which  was  to  become  due 
in  default  of  payment  of  the  lesser  sum,  it  was  held 
that  the  receiver  could  not  retain  the  sum  paid  otherwise 
than  as  a  complete  discharge  (c).      Although  a  debtor.  Remittance  in 
who  disputes  the  amount  claimed  from  him,  remits  &  0f  disputed8' 
smaller  sum    to  his  creditor  in  entire   satisfaction   ofcl;um' 
his   demand,  yet   if  the   creditor    retains  it,  giving   a 
receipt   simply   on    account,    he  may  still  sue  for  the 
balance  (d). 

(a)  Sibree  v.  Tripp,  15  M.  &  W.  23  ;  Goddard  v.  O'Brien,  9-Q.  B.  D. 
37;   IS.  L.  C.  373- 

(b)  See  notes  to  Cumber  v.   Wane,  1  S.  L.  C.  33S  tt  seq, 
{<•)   Johnson  v.  Colquhoun,  32  W.  R.  124. 

(d)  Achroyd  v.  Smithies,  154  L.  T.  130;  50  J.  P.  35S  ;  Day  v.  if' Lea, 
22  Q.  B.  D.  610 ;  58  L.  J.  Q.  B.  293  ;  60  L.  T.  947. 
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Foaietv.Bcer.  Following  out  the  principle  dealt  with  in  the  last 
paragraph,  it  has  been  held  that  an  agreement  between 
a  judgment  debtor  and  his  judgment  creditor,  that  in 
consideration  of  the  debtor  paying  down  part  of  the 
judgment  debt  and  costs,  and  on  condition  of  his  paying 
to  the  creditor  the  residue  by  instalments,  the  creditor 
would  not  take  any  proceedings  on  the  judgment,  was 
nudum  pactum,  being  without  consideration,  and  did 
not  prevent  the  creditor,  after  payment  of  the  whole 
debt  and  costs,  from  proceeding  to  enforce  payment  of 
the  interest  upon  the  judgment  (e). 

A  smaller  sum  The  payment  of  a  smaller  sum  may,  however,  operate 
greater  if  a  in  satisfaction  of  a  greater  if  the  receipt  is  under  seal, 
■e^u'riven  ^or  ^B  wou^  be  a  deed  which,  as  we  have  seen,  re- 
or  on  a  com-     quires  no  consideration  to  support  it,  and  operates  also 

position  under  .     .  _  !_  Jl 

the  Hank-  by  way  of  estoppel  (/).  And  under  the  Bankruptcy 
1890^ 1  ^c^5  189O  (g),  a  statutory  majority  of  creditors  may, 

as  therein  provided,  and  subject  to  the  Court's  confirma- 
tion, agree  to  accept  a  composition  in  satisfaction  of 
their  debts,  which  will  be  binding  on  the  other  creditors, 
and  the  payment  of  which  composition  will  discharge 
Private  the  debtor.      Irrespective  of  this,  a  private  composition 

with  creditors,  with  creditors,  wherein  each  creditor  agrees  to  take 
a  smaller  sum  than  what  is  due  to  him,  has  always 
been  held  to  be  good ;  but  this  is  no  real  exception 
to  the  general  rule  that  a  smaller  sum  cannot  satisfy 
a  greater,  for  there  is  a  consideration,  viz.,  the  for- 
bearance by  other  creditors  (h).  It  may  be  here  men- 
tioned that  all  private  arrangements  with  creditors 
require  now  to  be  registered  within  seven  days  of 
their  first  execution,  and  are,  generally,  governed  by 
the  Deeds  of  Arrangement  Act,  1887  (i). 

(r)  Foakes  v.  Iker,  9  App.  Caa.  605  ;  54  L.  J.  Q.  B.  130;  51  L.  T. 
8:3  ;  and  see  also  Underwood  v.  Underwood  (1894),  P.  204  ;  63  L.  J. 
P.  1 '-9;  70  L.  T.  390. 

(/)  Ante,  pp.  15,  16.  (fJ)  53  &  54  Vict.  c.  71,  s.  3. 

(A)   (Jo'i'l  v.  Cttcegrnan,  2  B.  &  Ad.  335  ;  Fitch  v.  Sutton,  5  East,  230. 

(t)  50  &  51  Vict.  c.  57  ;  and  see  also  51  &  52  Vict.  c.  51,  ss,  7,  8, 
requiring  deeds  of  arrangement  affecting  land  to  be  registered  at  the 
Land  Registry  Office. 
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Performance   of  a   contract   will    in    some  cases   be  Performum-.; 
presumed  until  the  contrary  is  shewn,  e.g.  from  lapse  mayrometimeB 
of  time  ;   and  where  there  is  money  coming  due  from  be  presumed. 
time  to  time,  e.g.  rent,  the  production  of  a  receipt  for 
a  payment  will  be  presumptive  evidence  that  all  rent 
that  has  become  due  before  that  date  has  been   paid. 
But   a   receipt,   even  for   any   particular   sum,   is  not 
conclusive  evidence  of  payment  of  that  sum,  but,  like 
other  presumptions  generally,  the   fact  of  the  receipt 
may  be  controverted  (/,). 

Payment    should    strictly    be    made   in    money    or  Effect  of 
bank-notes,  but  if  a  cheque  is  given  and  received,  that  cheque!     y 
operates  as    payment    unless   and   until   dishonoured ; 
and    if  a  cheque  is  given   in   payment,   the  payee  is 
guilty  of  laches  if  he  does  not  present  it  for  payment 
within  the  proper  time,  so  that  if  in  the  meantime  the 
banker    fails,    haviug    sufficient    assets    of    the    cus- 
tomer in  his  hands,  the  person  to  whom  the   cheque 
was   paid  has   no   further  claim   for   payment  against 
his   debtor,  and   can  only  prove  against  the  banker's 
estate  (J).     So,  also,  a  bill  of  exchange  or  other  negoti-  Or  by  a 
able  security  may  operate  as  payment,  and  during  its  security, 
currency  the  remedy  for  recovering  the  debt  is   sus- 
pended (m) ;  but  upon  the  dishonour  of  the  instrument 
the  original    remedy   revives,   unless   it   be   then    out- 
standing in  the  hands  of  a  third  person  for  value,  in 
which  case  it  does  not  (11).      On  the  dishonour  of  a 
bill,   note,  or  cheque  given  in  payment,  the   creditor 
may  sue  either  for  the  original  debt,  or  on  the  instru- 
ment itself. 

If  a   creditor   expressly   or  impliedly    requests    his 

(k)  Stretton  v.  Rastell,  2  T.  R.  366. 

(/)    See  hereon,  ante,  p.  196. 

(wi)  Per  cur.  Belshaw  v.  Bush,  11  C.  B.  191  ;  Simon  v.  Lloyd,  2  Cr. 
M.  &  It.  187;  Byles  on  Bills,  392  ;  Ex  parte  Matthew,  n  Matthew,  12 
Q.  B.  D.  506 ;  32  W.  U.  S13  ;  51  L.  T.  179. 

(n)  Puckford  v.  Maxwell,  6  T.  K.  52  ;  Price  v.  Price,  16  M.  &  W. 
232  ;  Ounn  v.  Bolckow,  L.  R.  10  Ch.  A.pp.  491  ;  44  L.  J.  Ch.  732. 
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Payment  by      debtor  to  make  pavment  by  transmission  through  the 

transmission  .  .  ,         .  , 

through  tLe  post,  the  debtor  is  safe  in  adopting  that  course, 
provided  he  properly  addresses  and  posts  the  letter  ; 
but  unless  there  is  such  a  request  made,  either  ex- 
pressly or  impliedly,  if  the  money  is  lost  in  trans- 
mission, the  debtor  will  have  to  pay  it  over  again, 
as  posting  the  remittance,  without  authority  to  thus 
transmit  it,  cannot  in  itself  constitute  payment  (o). 
However,  if  a  creditor  residing  at  a  distance  from  his 
debtor  writes  a  letter  by  post  simply  requesting  the 
debtor  to  send  a  cheque,  this  is  an  implied  request 
or  authority  to  send  the  cheque  by  post,  and  the  debtor 
is  safe  in  adopting  that  course,  and  not  liable  to  be 
again  called  upon,  to  pay,  although  the  cheque  never 
reaches  the  creditor,  but  is  stolen  in  the  course  of  transit 
through  the  post,  and  cashed  by  the  thief  (p).       But 

Pennington  v.  the  mere  fact  that  a  debtor  has  been  in  the  habit  of 
making  remittances  through  the  post,  to  which  course 
the  creditor  has  never  raised  any  objection,  does  not 
in  itself  constitute  a  request  or  authority  by  the  credi- 
tor to  make  payment  in  this  way,  and  the  transmission 
is  at  the  debtor's  risk  (q). 

2.  Tender.  By  tender  is  meant  the  act  of  offering  a  sum   of 

money  in  satisfaction  of  some  claim.  If  it  is  accepted, 
it  of  course  is  payment,  but  if  refused,  it  is  simply  a 
tender,  and  amounts  to  a  performance  as  far  as  the 
debtor  is  able  of  himself  to  effect  performance.  The 
advisable  course  to  be  taken  by  a  person  on  whom  a 
claim  is  made  of  a  pecuniary  character,  and  reduced 
or  reducible  to  a  certainty,  and  who  admits  a  liability, 
but  not  to  the  full  amount  claimed,  is  to  tender  to  the 
other  person  the  amount  which  he  admits.  It  is  im- 
portant to  properly  understand  what  will  be  a  valid 
tender,  and  how  a  valid  tender  may  be  made. 


('i)  See  Chitty  on  Contracts,  634. 

1  /, )  Norman  v.  Rickettt,  31  Solicitors'  Journal,  124;  Law  Students' 
Journal,  1SS7,  p.  6. 

(q)  Penninyton  v.  Crosslcy,  77  L.  T.  43. 


OF    THE    LIABILITY    <>\    CONTRACTS.  -'7  3 

A   tender    may   be   made  either   by   the   debtor   or  What  will 

•       i  it  t        ■    i  j.  i  Vi.        constitute  a 

some  one  on  his  behalf,  and  either  to  the  creditor  valid  tender. 
personally,  or  some  one  who  has  been  duly  authorized 
by  him  to  receive  the  money  (r),  e.g.  if  a  solicitor 
writes  for  payment  of  a  debt,  tender  may  be  made 
to  him.  The  tender  must  be  made  of  the  actual  debt 
that  is  due,  and  nothing  less  than  it,  but  tender  of 
an  amount  in  excess  of  the  debt  is  a  perfectly  good 
tender  provided  change  is  not  required,  or,  if  required, 
provided  that  no  objection  is  made  to  the  tender  on  that 
ground  (s) ;  and  the  tender  must  be  made  before  any 
action  has  been  commenced  for  recovery  of  the  sum 
claimed. 

To  constitute  a  valid  tender  it  is  not  sufficient  for  In  making  «. 

i  t    i  t  i-n  ,,  tender  the 

the  debtor  to   merely   say   he  will  pay  the  money,  or  money  Bhould 
even  that  he  has  it  with  him  ;  there  must  be  an  actual  ^odu^d!7 
production  of  the  money  itself,  unless,  indeed,  the  cre- 
ditor expressly  dispenses  with  the  production  of  it  at 

the  time  (t).    The  tender  must  always  be  absolute  and  Tender  must 

N  '  %  m  "  be  uncon- 

unconditional :  for  instance,  in  case  a  receipt  is  wanted,  ditional, 

the  proper  course  is  for  the  debtor  to  bring  a  stamped 

receipt  with  him,  and  ask  the  creditor  to  sign  it  and 

pay  him  the  amount  of  the  stamp  (w).     So  also  a  sum 

offered,  if  the  creditor  will  accept  it,  in  full  discharge 

of  a   larger  sum   claimed,  has  been  held  not  to  be  a 

valid  tender  (v).      It  seems  a  tender  under  protest  is  But  a  tender 

v    '  *■  under  protest 

good   ( a •).  is  good. 

A  tender  must  (except  as  is  presently  mentioned)  in  what  money 
be  made  in  money  or  bank-notes.      It  is  provided  that  be  m;lde. 
a  tender  of  Bank  of  England  notes  payable  to  bearer 
on  demand,  is  a   valid  tender  for  all  sums  above  £5, 

(?•)  Chitty  on  Contracts,  666,  667.  It  may  be  noticed  that  tender 
bv  one  of  several  joint  debtors  is  good,  operating  as  tender  by  all  (see 
Douglas  v.  Patrick,  3  T.  It.  6S3). 

(s)   Dean  v.  James,  4  B.  &  A.  546. 

(t)   Thomas  v.  Evans,  10  East,  101  ;  Douglas  v.  Patrick;  3  T.  K. 

(w)  Laing  v.  Mcadcr,  1  C.  &  P.  257. 

(v)  Evans  v.  Judkins,  4  Camp.  156. 

(x)  Scott  v.  The  Uxbridge  Ry.  Co.,  14  L.  T.  Rep.  (N.  S.)  596. 
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except  by  the  Governor  and  Company  of  the  Bank  of 
England,  or  any  branch  thereof  (y).  It  is  also  pro- 
vided (?)  that  a  tender  of  money  in  coins  which  have 
been  issued  by  the  Mint  in  accordance  with  the 
provisions  of  that  Act  shall  be  a  legal  tender,  in  the 
case  of  gold  coins,  for  the  payment  of  any  amount; 
in  the  case  of  silver  coins,  for  the  payment  of  any 
amount  not  exceeding  40s. ;  and  in  the  case  of  bronze 
coins,  for  the  payment  of  any  amount  not  exceed- 
in''-  IS. 


When  country       Notwithstanding   that  a  tender  should  usually  be 

cheques  are  a    actually  in  money  or   Bank  of  England  notes,  yet  a 

good  tender,     tender  of  country  notes,  or  of  a  draft  or  cheque  on  a 

banker,  is  valid   if  a  creditor  at  the  time  raises  no 

objection  to  the  tender  being  made  in  that  way  («). 


Person  tender- 
ing must 
remain  ready 
to  pay  the 
money  at  any 
time  after- 
wards. 


Although  a  creditor  rejects  a  tender  that  is  made  to 
him  by  his  debtor,  yet  he  has  afterwards  a  right  to 
demand  payment  of  the  amount  previously  tendered, 
which  if  refused  will  make  the  position  the  same  as  if 
no  tender  had  been  made  (b) ;  the  reason  of  this  being, 
that  the  very  principle  of  tender  is,  that  the  person 
was  then  ready,  and  afterwards  remained  ready,  to  pay 
the  amount  tendered  (c). 


Effect  of  a 


The  effect  of  a  tender  as  a  defence  is,  that  if  it 
is  the  fact  that  the  amount  tendered  was  the  whole 
amount  due,  although  interest  may  be  payable  no 
subsequent  interest  can  be  recovered,  and  the  debtor 
will  be  entitled  to  his  costs  of  any  action  that  may 
subsequently  be  brought  against  him  (d).  On  any 
action   being  brought,  the  proper  course  for  the   de- 


(y)  3  &  4  Wm.  4,  c.  98,  s.  6. 
V-)   33  v'ct-  c  10,  s.  4. 
(a)  Chitty  on  Contracts,  672. 

(I)  The  demand  must  be  personal,  and  not  l>y  letter  {Edwards  v. 
Yale*,  It.  &  M.  360). 
(c)  Chitty  on  Contracts,  672,  673. 
id)  See  Dixon  v.  Clark,  5  C.  B.  365. 
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fendant  to  take  is  to  set  up  the  tender  in  his  state- 
ment of  defence,  and  pay  the  money  into  court ; 
and  payment  into  court  must,  in  fact,  always  ac- 
company a  plea  of  tender.  If  a  defendant  sets  up 
tender  as  a  defence,  he  thereby,  naturally,  admits  the 
contract,  and  a  liability  on  it  to  the  amount  of  the 
tender  (V). 

Accord  and  satisfaction  is  a  defence   in   law  con-  3-  Accord  and 

.     .  .  satisfaction. 

sisting  of  two  parts,  viz.,  something  given  or  done  to 
the  plaintiff  by  the  defendant  as  a  satisfaction,  and 
agreed  to  as  such  by  the  plaintiff  (/) ;  it  therefore 
amounts  to  a  performance  of  a  contract,  though  not  in 
the  way  originally  agreed  on,  and  furnishes  an  answer 
to  any  action  on  it  (</).  The  value  of  the  satisfaction 
cannot  be  inquired  into,  provided  it  is  shewn  that  it  is 
of  some  value  (h)  ;  but  if  an  accord  and  satisfaction 
has  been  brought  about  by  means  of  any  fraud,  it  will 
be  set  aside  on  application  to  the  Court,  in  the  same 
way  that  any  contract  induced  by  fraud  may  he  set 
aside  (i). 

Secondly,  as   to   excuses  for  the   non-performance   of  u.  Excuses  for 
contracts;  and   these   may   be  various,   both   from  the  performance 
different   natures    of  contracts   themselves,    and   from of  contracts, 
the  circumstances  that  may  arise  in   particular  cases 
to  justify  a  contracting  party  in  not  carry ing'out  his 
contract.      Of   these   excuses   it   is   proposed   in   this 
chapter  to  consider  the  following,  viz.  :   The  Statutes 
of  Limitation,  Set-off,  and  Release.      The  subject  of 
fraud  or  illegality  in  a  contract,  forming  a  valid  excuse 
for    its    non -performance,    is    specially    considered    in 
the  next   chapter.      The    subject    of    bankruptcy    and 

(i )  Indermaur's  Manual  of  Practice,  123,  124. 

(/)  Brown's  Law  Diet.  II.  See  also  the  term  "accord  and  satis- 
faction" explained,  per  Maule,  J.,  in  Gabriel  v.  Dresser,  15  C.  B. 
628. 

(</)  See  Blake's  Case,  6  Reps.  43b. 

(h)  PineVs  Case,  5  Reps.  117a;  Ourlewis  v.  Clarke,  18  L.  J.  Ex, 
144. 

(1)  Stewart  v.  Great  Western  By.  Co..  2  De  G.  J.  &  S.  319. 
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I.  Statutes  of 
Limitation. 


composition  with  creditors  is  beyond  the  scope  of  this 
work ;  and  with  regard  to  incompetency  of  a  party 
to  contract,  this  matter  has  already  been  sufficiently 
dealt  with  (j). 

The  Statutes  of  Limitation  are  certain  statutes  which 
have  been  passed  for  the  purpose  of  establishing 
fixed  periods  or  limits  after  which  actions  cannot  be 
brought,  and  claims,  or  the  remedies  whereby  such 
claims  might  have  been  enforced,  are  extinguished  and 
gone.  There  are  several  of  these  statutes,  and  different 
periods  are  fixed  within  which  different  actions  must 
be   brought    (k).      To    take   contracts    by    record    and 


(_;')  See  ante,  chap.  vii.  p.  237  et  seq. 

(k)  The  following  are  some  of  the  chief  periods  of  limitation  :- 

On  a  specialty  contract         .......      20 

But  with  regard  to  a  mortgage  of  land,  although  under 
seal,  an  action  for  the  principal  money  secured  by  it  must 
always  be  brought  within  twelve  years  (Sutton  v.  Sutton, 
22  Ch.  D.  51 1  ;  52  L.  J.  Ch.  333  ;  48  L.  T.  95)  ;  and  this 
is  the  same  even  though  there  is  besides  the  mortgage 
a  collateral  bond  by  the  mortgagor  (Feamside  v.  Flint, 
22  Ch.  D.  579  ;  52  L.  J.  Ch.  479  ;  48  L.  T.  154).  If, 
however,  there  is  a  collateral  bond  by  a  third  person, 
the  period  is  then  twenty  years  as  to  him  (Re  Powers, 
Lindsell  v.  Phillips,  30  Ch.  D.  291)  ;  and  this  is  so  even 
though  he  is  joined  by  the  same  instrument  (Re  Frisby, 
A  Vinson  v.  Frisby,  61  L.  T.  632;  38  W.  K,  65).  See 
further  hereon  Indermaur's  Manual  of  Equity,  189,  190. 
Only  six  years'  arrears  of  interest  can  be  sued  for  on  a 
mortgage  of  land,  but  a  mortgagor  will  no  be  allowed  to 
redeem  without  paying  all  arrears  of  interest  (-fie  Turner, 
Turner. v.  Spencer,  43  W.  R.  155;  and  see  Re  Lloyd, 
Lloyd  v.  Lloyd  (1903),  1  Ch.  385;  72  L.  J.  Ch.  78;  87 
L.  T.  541).  As  regards  what  arrears  of  rent  can  be 
recovered  by  a  landlord  against  his  tenant,  the  rule  is  six 
years,  but  if  there  is  a  covenant  under  seal  to  pay,  then 
twenty  years.     See  ante,  p.  85,  note  (;>). 

For  recovery  of  share  of  personalty  under  an  intestacy  (23 
&  24  Vict.  c.  38,  s.  13,  and  see  hereon,  Re  Johnson,  Sly 
v.  Blake,  29  Ch.  D.  694  ;  52  L.  T.  682  ;  33  W.  R.  502)  . 

To  recover  a  dividend  declared  by  a  company  (fie  Severn 
dud  Wye  and  Severn  Bridge  Railway  (1896),  1  Ch.  559  ; 
65  L.  J.  Ch.  400;  74  L.  T.  219) 

For  recoveiy  of  land  and  arrears  of  rent  or  mesne  profits, 
against  a  wrongful  owner 

For  recovery  of  an  annuity  charged  upon  land  (see 
hereon  Hughes  v.  Coles,  27  Ch.  D.  231;  53  L.  J.  Ch. 
1047  ;  51  L.  T.  226  ;  32  W.  R.  27)  .... 

For  recovery  of  a  legacy       ....... 

On  a  simple  contract  ........ 

For  libel 


years. 


20  years. 


20  years. 
12  years. 


years, 
years, 
years, 
years. 


OF    THE    LIABILITY    OX    CONTRACTS.  277 

specialty  first.  It  is  provided  that  all  such  actions  As  to  record 
must  be  brought  within  twenty  years  after  the  cause  aI 
of  such  action  or  suit  accrued,  and  not  after  (/),  but  if 
any  person  shall  be  an  infant,  feme,  covert,  or  non,  compos 
mentis  at  the  time  of  the  cause  of  action  accruing, 
then  such  person  is  at  liberty  to  commence  the  same 
within  the  like  time  after  coming  of  full  age,  being 
discovert,  or  of  sound  memory  (m) ;  and  if  any  person 
or  persons  against  whom  there  shall  be  any  such  cause 
of  action  is  or  are,  at  the  time  of  such  cause  of  action 
accruing,  beyond  the  seas,  then  the  person  or  persons 
entitled  to  any  such  cause  of  action  may  bring  the 
same  against  such  person  or  persons  within  the  like 
time  after  the  return  of  such  person  or  persons  from 
beyond  the  seas  (?i).  It  is  also  provided  that  if  there 
shall  have  been  any  acknowledgment  of  the  debt  in 
writing  signed  by  the  party  liable  or  his  agent,  or  any 
part  payment  or  part  satisfaction,  then  there  shall  be 
a  like  period  of  twenty  years  from  such  acknowledg- 
ment, part  payment,  or  part  satisfaction  (o). 

To  next  take  simple  contracts,  it  is  provided  that  As  to  simple 

.....  j.  contracts. 

all  such  actions  must  be   brought  within  six  years  ot 
the  cause  of  action  arising,  and  not  after  (p).      But  if 

For  assault 4  years. 

For  false  imprisonment      .  ......         4  year-1. 

For  slander  (dating  in  slander  by  words  actionable  per  se 
From  the  utterance,  and  when  not  so  actionable  per  se. 
from  the  actual  happening  of  the  damage)      ...  2  years. 

For  penalty  by  common  informer        .....         2  years. 

To  recover  an  advowson  three  successive  adverse  incum- 
bencies, or  sixty  years,  whichever  is  the  longer,  but  in 

no  case  after IOO  years. 

It  has  been  held  that  the  Statutes  of  Limitation  apply  so  as  to 
bar  claims  against  the  separate  estate  of  a  married  woman  (Se 
Heatings  Estate,  HaUet  v.  Hastings,  35  Ch.  D.  94  ;  36  L.  J.  Ch.  631  ; 
57  L.  t.  126  ;  35  W.  R.  584). 

(/)  3  &  4  Wm.  4,  c.  42,  s.  3.  It  has  been  held  that  judg- 
ments come  within  the  real  Property  Limitation  Act,  1874  (37  it 
38  Viet.  c.  57,  s.  8),  and,  in  the  absence  of  part  payment  or  acknow- 
ledgment in  writing,  are  barred  by  the  lapse  of  twelve  years  (Jay  v. 

Johnstone  (1893),  >  Q-  B«  l89J  62  L-  J-  Q-  B-  I28  '  68  L-  T-  I29)- 

(m)  There  was  also  by  this  statute  a  further  period  allowed  in  the 
ease  of  the  absence  of  the  creditor  beyond  seas,  but  this  is  not  bo  now 
(19  &  20  Vict.  c.  97,  s.  10).  (")  3  &  4  Win.  4.  c.  42,  p.  4. 

(0)  Sect.  5.  (p)  21  Jac.  1,  c.  r6,  s.  3. 
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Meaning  of 
"beyond 


the  person  to  whom  any  cause  of  action  accrues  is  at 
the  time  an  infant,  feme  covert,  or  non  compos  mentis, 
then  such  person  may  commence  the  same  within  the 
like  period  after  coming  of  full  age,  being  discovert, 
or  of  sane  memory  (q)  ;  and  if  any  person  or  persons 
against  whom  there  shall  be  any  cause  of  action  is  or 
are  at  the  time  of  its  accrual  beyond  seas,  then  the 
person  or  persons  entitled  to  any  such  cause  of  action 
may  bring  the  same  within  the  like  period  after  his 
or  their  return  from  beyond  seas  (?•).  No  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  nor 
the  islands  of  Man,  Guernsey,  Jersey,  Aklerney,  and 
Sark,  nor  any  island  adjacent  to  any  of  them,  being 
part  of  the  dominions  of  His  Majesty,  is  "  beyond 
seas  "  within  the  meaning  of  this  provision  (s). 


J  be  -Statutes 
of  Limitation 
as  to  contracts 
onl}-  bar  the 
remedy,  n<>t 
the  right. 


When  statute 
begins  to  run 
nothing  can 
stop  it. 


Such,  then,  being  the  chief  legislative  enactments  as 
to  the  limitation  of  actions  on  contracts,  it  follows  that, 
if  the  periods  allowed  go  by,  generally  speaking  there 
is  no  further  remedy  on  the  contract;  it  should,  how- 
ever, be  observed  that  these  statutes  do  not  discharge 
the  debt,  but  simply  bar  the  remedy,  so  that  a  person 
having  a  lien  will  continue  to  have  that  lien  although 
his  debt  is  statute-barred,  and  therefore  he  cannot 
bring  any  action  to  recover  it  (t).  With  regard  to  the 
further  periods  allowed  in  the  case  of  disabilities,  it 
should  be  observed  that  the  disability  must  be  existing 


('/)  There  was  also  by  this  statute  a  further  period  allowed  in  the 
■  f  the  creditor  being  beyond  seas,  but  this  is  not  so  now  (19  &  20 
Viet.  c.  97,  s.  10). 

(r)  4  &  5  Anne,  c.  16,  s.  19.  Where  there  are  several  persons  jointly 
liable  on  a  contract,  some  only  of  whom  are  beyond  seas,  time  runs 
ast  those  that  are  here,  notwithstanding  the  absence  of  the  other 
01  others  (19  &  20  Vict.  c.  97,  s.  11). 

(*)  19  4  20  Vict.  c.  97,  b.  12. 

[t]  Per  Lord  Eldon,  in  Spears  v.  Hartley,  3  Esp.  81  ;  Re  Carter, 
<  'arU  r  \.  I  'wrier,  54  W.  R.  57  ;  53  L.  T.  630.  This  is  different  to  the 
Statute*  oi  Limitation  relating  to  land,  which  not  only  bar  the  remedy, 
but  also  the  right.  As  resulting  from  what  is  stated  in  the  text,  it 
maj  be  noticed  that  it  has  been  held  that  where  a  legacy  is  given  by 
a  testator  to  his  debtor,  and  at  the  testator's  death  the  debt  is  statute- 
barred,  yet  the  executor  is  justified  in  setting  off  the  statute-barred 
debt  against  the  legacy  (Coates  v.  Coatcs,  33  L.  J.  Ch.  448). 
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at  the  time  of  the  accrual  of  the  cause  of  action,  and 
no  subsequent  disability  will  be  of  any  effect ;  for  when 
once  the  time  of  limitation  has  begun  to  run  nothing 
will  stop  it(w).  Thus,  if  at  the  time  of  the  accrual  of 
a  liability  under  a  contract,  the  person  who  has  in- 
curred such  liability  is  here,  though  he  goes  beyond 
seas  the  next  day,  yet  the  party  having  the  right 
against  him  has  no  further  time  allowed  him  to 
enforce  that  right,  though  he  would  have  had,  had  the 
other  been  actually  beyond  seas  at  the  time  of  the 
liability  accruing.  Nor  will  ignorance  that  a  right  of  ignorance 
action  existed,  prevent  the  statute  running,  unless  jetton. 
indeed  the  ignorance  is  produced  by  the  defendant's 
fraud,  and  no  reasonable  diligence  could  have  enabled 
the  plaintiff  to  discover  his  rights,  for  here  the  statu- 
tory period  only  commences  with  the  discovery  of  his 
rights.  This  is  an  equitable  rule,  which  now,  since 
the  Judicature  Acts,  universally  prevails  (v). 

But,  notwithstanding  these  provisions,  the  debt  may  Th.  waya  In 
be   revived,  or   the   Statutes  of   Limitation    prevented  statutes  of 
from   applying,  bv   a   written  acknowledgment  of  the  Limitation 

,    .        ,     .  .  m;iv  be  pre- 

debt   being  given,  or  by  the  payment  of   interest,  or  vented  from 
part  payment  of  the   debt   by   the  debtor,  or  by  the  ppyin 
creditor  issuing  a  writ  of  summons. 

As  to  the  acknowledgment  to  take  a  case  out  of  the  What  will  be 
statutes,  as  regards  debts  by  record   and  specialty,  it  acknowledg- 
was  always  required  to  be  in  writing  (r),  but  as  regards  ^casVoiHof 
simple  contracts,  formerly   a  verbal   admission  of  the  *he  Statutes  of 
debt  was  sufficient,  provided   it  contained  an  express 
promise  to  pay,  or  was  in  such  distinct  and  unequivocal 
terms  that  a  promise  to  pay  upon  request  might  reason- 
ably  be  inferred  from  it,  which  was  an  essential  (//) : 

(n)  Rhodes  v.  Smelhurst,  6  M.  &  W.  351  ;  Gregory  v.  Hurrill,  5  B. 
&  C.  341. 

(v)  Gibbs  v  Guild,  9  Q.  B.  D.  59 ;  46  L.  T.  24S  ;  />'./>•/.<  r  v.  Houi 
18  L.  R.  Ir.  475  ;  Armstrong  v.  Mill', urn,  54  L.  T.  723. 

(y)  3  &  4  Win.  4,  c.  42,  s.  5. 

(y)   Williams  v.  Griffiths,  3  Ex.  335;  Smith  v.  Tho  ne,  [8  Q.  B.  134. 
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'  onditional 
acknowledg- 
ment. 


so  that  where  the  acknowledgment  set  up  was  in  the 
following  words :  "  I  know  that  I  owe  the  money, 
but  I  will  never  pay  it,"  it  was  held  this  was  no 
sufficient  acknowledgment,  because  the  very  words 
negatived  a  promise  to  pay  (z).  This  is  still  what 
must  be  the  nature  of  an  acknowledgment  to  take  the 
case  out  of  the  statutes,  so  that,  in  every  case  where  it 
is  disputed  whether  words  used  do  or  do  not  amount 
to  an  acknowledgment,  the  criterion  is,  Do  they  con- 
tain an  actual  promise  to  pay,  or  can  such  a  promise 
be  inferred  ?  (a).  It  seems  that  an  unqualified  admis- 
sion of  an  account  being  open,  or  one  which  either 
party  is  at  liberty  to  examine,  implies  a  promise  to  pay 
the  debt  found  due  (b).  An  acknowledgment  may  be 
conditional  on  a  certain  event  happening,  but  in  such 
a  case  the  plaintiff,  to  entitle  him  to  recover,  must 
prove  that  the  condition  has  been  performed,  or  that 
the  event  has  happened  (c). 


An  acknow-  A    mere    oral    acknowledgment    will   not,   however, 

now'aiways  be  now  be  sufficient,  for  it  has  been  provided  by  Lord 
in  writing.  Tenterden's  Act  (d),  that  no  acknowledgment  or  pro- 
mise by  words  only,  shall  be  sufficient  unless  in  writing 
signed  by  the  party  chargeable  therewith  (e) ;  but  by 
the  Mercantile  Law  Amendment  Act,  i8$6(f),  it  is 
enacted  that  such  an  acknowledgment  may  be  signed 
by  an  agent  of  the  party  duly  authorized.  In  the 
case  of  several  persons  being  liable  jointly  upon  a  con- 
<everai  joint  tract,   and   one   of  them   giving   an   acknowledgment, 

debtors.  '  i  i     -i  <•     i  -i 

though  without  the  consent  or  knowledge  ot  the  other, 


Effect  of  an 
acknowledg- 
ment by  one 


(z)  A'Court  v.  Cross,  3  Bing.  328.  See  also  Green  v.  Humphreys,  26 
Ch.  D.  474  ;  53  L.  J.  Ch.  625  ;  51  L.  T.  42  ;  Jupp  v.  Powell,  1  C.  & 
B.  349  ;  Quineey  v  Sharp,  45  L.  J.  (E>:.)  347.- 

(a)  See  Pryke  v.  Hill,  79  L.  T.  738. 

(6)  Banner  v.  Berridge,  18  Ch.  D.  254;  50  L.  J.  Ch.  630;  44  L.  T. 
680  ;  29  W.  R.  S44. 

(c)   Tanner  v.  Smart,  6  B.  &  C.  638. 

(rf)  9  Geo.  4,  c.  14,  B.  1. 

(e)  It  is,  however,  expressly  provided  in  this  section,  "that  nothing 
therein  contained  shall  niter,  or  take  away,  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person." 

(/)   19  k  20    Vict.  c.  97,  s.  13. 
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or  others,  it  was  formerly  held  that  it  took  the  case 
out  of  the  Statutes  of  Limitation,  not  only  as  against 
that  one,  but  against  all  {g).  The  contrary  is,  how- 
ever, now  the  law,  it  having  been  provided  by  Lord 
Tenterden's  Act  (h),  that  an  acknowledgment  given 
by  one  shall  only  operate  to  revive  or  keep  alive  a 
debt  against  the  particular  person  giving  such  acknow- 
ledgment. It  has,  however,  been  decided  under  this 
enactment  that  where  one  of  several  executors  gives 
an  acknowledgment  of  a  debt  of  his  testator,  that 
is  sufficient  to  revive  the  debt  as  against  tho  testator's 
personal  estate  (i),  but  it  is  otherwise  with  regard  to  a 
claim  against  land  (/). 

An  acknowledgment  must  bo  made  before  any  action  Au  acknow- 

•     i  /7\        Vni  i  j_i  i  it        ledgment  must 

is  brought  (A').      Ihe  person  to  whom  the  acknowledg-  he  before 
ment  should  properly  be  made  is  the  creditor,  and  an  ac  10n' 
acknowledgment  of  a  simple  contract  debt  is  insufficient 
unless   made  to  the  creditor  or  his  agent  (/)  ;   but  an 
acknowledgment   of    a   specialty   debt  will,   it    seems, 
suffice  though  made  to  a  stranger  (m). 

As  to  payment  of  interest,  or  part  pavment  of  the  Payment  of 

ii  itt  l-  t    \     .1  •         i  interest  or 

debt  made  by  the  debtor  or  his  agent  (??),  this  always  part  payment 
has  been,  and  is  still,  sufficient  to  take  a  case  out  of  the  °  PnnciP 
Statutes  of    Limitation,   and   it  matters  not   that  the 
payment  is  made  after  the  statute  has  barred  the  debt. 
The  part  payment,  whether  made  to  the  creditor  or  his 
agent,  is  indeed  evidence  of  a  fresh  promise  to  pay,  and 


{(j)   Whitcomhe  v.  Whiting,   i  S.  L.  C.  579;  Doug).  652. 

(h)   9  Geo.  4,  c.  14,  s.   1. 

(i)  Re  Macdonald,  />lck  v.  Fraser  (1897).  2  Ch.  1S1  ;  66  L.  -I.  Ch. 
630;  76  L.  T.  713. 

(j)  Astbury  v.  Astbury  (1S98).  2  Ch.  111  ;  67  L.  J.  Ch.  471  ;  ;s 
L.  T.  494- 

(k)  Bateman  v.  Finder,  3  Q.  B.  574. 

(/)  Stamford  Banking  <'<>.  v.  Smith  (1S92),  1  Q.  B.  765;  61  L.  J.  Q. 
B.  405  ;  66  L.  T.  306. 

(;/;)  Moodie  v.  Bannister,  4  Drew,  432.     See  also  1  S.  L.  C.  500. 

(n)  See  as  to  the  necessity  of  the  payment  being  by  tin-  debt  >r  "i  ' 
person  who  is  properly  speaking  his  agent,  Neiobold  v.  Smith,  V\  Ch. 
D.  127  ;  55  L.  J.  Ch.  788;  55  L.  T.  194  ;  34  W.  K.  690. 
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it  must  therefore  be  made  under  such  circumstances 
that  a  promise  to  pay  the  balance  may  be  inferred  (o). 
Where  there  are  accounts  with   items  on  both   sides, 
the  mere  going  through  them  and  striking  a  balance 
does  not  take  the  case  out  of  the  statute ;   but  if  it  is 
expressly  agreed  that  certain  items  on  the  one  side 
shall    be   set   off  against   and   satisfy  certain  statute- 
barred  items  on  the  other  side,  and  this  then  leaves 
a  balance  consisting  of  items  not  statute-barred,  the 
Effect  of  such  full  balance  can  be   recovered  (p).      In   the  case   of 
oiieoT several   several   persons  liable  jointly  upon  a  contract,  in  the 
,llt"ls-    same  way  that  it  was  formerly  held  that  an  acknow- 
ledgment   by   one   would    take    the    case    out    of   the 
Statutes  of  Limitation  as  against  all,  so  in  the  case  of 
part  payment  of  principal,  or  payment  of  interest,  by 
one,  it  was  also  held  that  it  extended  to  all  (q).      The 
contrary  as  to  this  also  is,  however,  now  the  law,  it 
being  provided   by   the   Mercantile   Law   Amendment 
Act,  1856  (r),  that  part  payment,  or  payment  of  inte- 
rest, by  one,  shall  only  operate  to   keep  a  debt  alive, 
or  to  revive  it,  as  regards  the  particular  person  making 
Differences  as  such  payment  (s).      But  this  provision  does  not  govern 
governed  by     cases    coming  within    the    Heal    Property   Limitation 

Limitation Ity  ^ct>  l874>  anc*  as  to  au  sucn  cases,  if  there  are  joint 
Act,  1874.  debtors  (e.g.  joint  mortgagors  of  land),  a  part  payment, 
or  payment  of  interest,  by  one,  will  keep  the  debt 
alive  against  all,  the  reason  being  that  there  is  not  in 
the  Real  Property  Limitation  Act,  1874,  aTlv  corre- 
sponding provision  to  that  in  the  Mercantile  Law 
Amendment  Act,  I  8  56,  and  therefore  the  common  law 
principle  with  regard  to  the  matter  still  prevails  (t). 

(0)  Morgan  v.  Rowlands,  L.  R.  7  Q.  1!.  493  ;  lie  Rainforth,  Uwynne 
v.  Cfwynne,  49  L.  .1.  Oh.  5  ;  41  L.  T.  610. 

(/1    < 'bitty  i>n  Contracts,  696. 

(7)   Whitcom.be  v.  Whiting,  \  8.  L.  C.  579;  Doug].  652. 

(r)   19  &  20  Vicfc.  c.  97,  s.  14. 

(s)  However,  if  one  partner  makes  a  part  payment,  or  pays  interest 
in  respect  of  a  debt  of  the  firm,  this  would  be  presumed  to  be  within 
the  scope  of  his  authority,  and  would  revive  the  debt  or  keep  it  alive, 
not  merely  as  against  him,  but  against  the  whole  firm  (Goodwin  v. 
Parton),  42  L.  T  568). 

(tj   lu    Frisbi/,  Alliaxon  v.  Frisby,  61  L.  T.  632  ;   3S  W.  R.  65. 
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A   creditor    cannot,   by   merely  issuing    a   writ    of  batting  of 

summons   to    recover   his   debt,  keep    it    alive   for  an  prevent 

indefinite   space   of    time.      The    writ    will   primarily  |?atut?? of 
.       .  ,  Limitation 

only  remain   m   force   for   twelve   months,  but  if   not  applying. 

served  it  may  by  leave  be  renewed  for  six  months, 
and  so  on  from  time  to  time,  on  its  being  shewn  that 
reasonable  efforts  have  been  made  to  serve  it,  or  for 
other  good  reason  ;  and  so  long  as  the  writ,  having 
originally  been  issued  before  the  debt  was  statute- 
barred,  is  thus  kept  on  foot,  the  debt  will  be  kept 
alive  («). 

Set-off  is  a  demand  which  the  defendant  in  an  2.  Set-off. 
action  sets  up  against  the  plaintiff's  demand,  so  as  to 
counterbalance  that  of  the  plaintiff,  either  altogether 
or  in  part.  Thus,  if  the  plaintiff  sues  for  ^50  due  on 
a  note  of  hand,  the  defendant  may  set  off  a  sum  due 
to  himself  from  the  plaintiff  for  merchandise  sold  to 
the  plaintiff;  and  if  he  pleads  such  set-off  in  reduction 
of  the  plaintiff's  claim,  such  plea  is  termed  a  plea  of 
set-off.  A  set-off  may  therefore  be  defined  as  a  claim 
which  a  defendant  has  upon  a  plaintiff,  and  which  he 
sets  up  or  places  against  the  plaintiff's  demand  (>). 

Before  any  statute  upon  the  subject,  a  defendabt Former ri 
was  not  allowed  to  set  off  any  claim  he  had  against  as 
the  plaintiff,  though  he  might  claim  a  right  to  reduce 
or  defeat  the  plaintiff's  demand  on  account  of  some 
matter  connected  therewith,  e.g.  in  an  action  for  money 
received  by  him  he  might  claim  to  make  certain  de- 
ductions out  of  the  money  received  by  him,  by  way 
of  commission  or  otherwise  ;  but  if  he  had  simply  some 
independent  counter-debt  against  the  plaintiff,  he  must 
have  brought  a  cross  action  to  recover  it  (%).  In 
equity  the  rule  was  somewhat  different,  being  much 
more  extensive,  for  there,   whenever  there   was    some 


(u)  Indermaur'a  Manual  of  Practice,  62. 
(v)  Brown's  Law  Diet,  486. 
(r)  Cliitty  on  Contracts,  698. 
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mutual  credit  between  the  parties,  set-off  was  allowed. 
However,  by  the  Statutes  of  Set-off  (y)  all  mutual  debts 
were  allowed  to  be  set  off,  and  this  even  although 
such  debts  were  of  a  different  nature.  But  under  the 
Statutes  of  Set-off  only  debts  were  allowed  to  be  set 
off,  and  so  the  law  remained  until  the  coming  into 
Hulenow.  operation  of  the  Judicature  Acts,  1873  and  1875, 
when  it  received  a  great  extension,  the  provision  on 
the  subject  now  being  that  a  defendant  in  an  action 
may  set  off,  or  set  up  by  way  of  counter-claim  against 
the  claims  of  the  plaintiff,  any  right  or  claim,  whether 
such  set-off  or  counter-claim  sound  in  damages  or  not, 
and  such  set-off  or  counter-claim  shall  have  the  same 
effect  as  a  statement  of  claim  in  a  cross  action,  so  as  to 
enable  the  court  to  pronounce  a  final  judgment  in  the 
same  action  both  on  the  original  and  on  the  cross 
claim  (z).  But  the  court  or  a  judge  may,  on  the  ap- 
plication of  the  plaintiff  before  trial,  if  in  the  opinion 
of  the  court  or  judge  such  set-off  or  counter-claim 
cannot  be  conveniently  disposed  of  in  the  pending 
action,  or  ought  not  to  be  allowed,  refuse  permission 
to  the  defendant  to  avail  himself  thereof  (a).  The 
student  will  observe  that  the  great  alteration  and 
extension  of  the  principle  of  set-off  that  is  made  by 
this  last  provision  is,  that  anything,  even  a  mere 
claim  for  damages,  may  be  set  off  or  counter-claimed 
for,  whereas  formerly  it  must  have  been  liquidated,  or 
of  such  a  nature  as  might  be  rendered  liquidated, 
without  an  actual  verdict  to  liquidate  it;  and 
under  such  a  counter-claim  the  defendant  may  now 
not    merely  reduce    or    nullify    the    plaintiff's    claim, 


(//)  2  Geo.  2,  c.  22  ;  8  Geo.  2,  c.  24,  now  repealed  by  the  Statute 
Law  Revision  Acts,  1879  and  1883. 

(2)  The  right  of  a  defendant  to  set  off  exist*  only  where  the  debt  or 
claim  is  enforceable  by  action,  so  that  a  debt  arising  from  the  unen- 
forceable promise  of  an  infant,  or  barred  by  the  Statutes  of  Limita- 
tion, or  arising  from  an  oral  contract  which  should  have  been  in  writing 
by  reason  of  the  provisions  of  the  Statute  of  Frauds  (sect.  4)  or  the 
of  Goods  Act,  1893  (sect.  4),  cannot  be  set  off  (Rawlcy  v.  Rawley, 
L.  R.  1  Q.  B.  460;  45  L.  J.  Q.  B.  675 ;  35  L.  T.  191). 

(")   36  &  37  Vict.  c.  66,  s.  24  (3) ;  Order  xix.  r.  3. 
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but    may   recover    any   balance   due   to  him   from   the 
plaintiff  (&). 

By  release,  as  applied  to  contracts,  is  meant  some  3-  Releo 
act  which  operates  as  an  extinguishment  of  a  person's 
liability  on  a  contract,  and  it  may  occur  either  where 
the  contractee  expressly  exonerates  or  discharges  the 
contractor  from  his  liability,  or  impliedly  where  the 
same  effect  takes  place  by  the  act  of  the  law.  An 
express  release  may  be  by  an  instrument  under  seal,  in 
which  case  no  consideration  is  necessary  to  its  validity 
and  effect ;  or  provided  there  be  a  valuable  considera- 
tion for  the  release,  it  need  not  be  under  seal,  if  it 
is  made  before  breach,  and  also  provided  the  original 
contract  was  not  under  seal ;  if  the  original  contract 
was  under  seal,  then  it  can  only  be  discharged  by  a 
release  under  seal.  After  breach,  a  release  must  be 
under  seal,  unless,  being  founded  on  a  valuable  con- 
sideration, it  can  operate,  as  it  may  possibly  do,  as  an 
accord  and  satisfaction  (c).  A  contract  of  record  may 
be  discharged  by  a  release  under  seal  (d). 

A   release   can   only  generally  operate   to  discharge  a  release 
the  liability  of  the  person  to  whom  the  release  is  given,  ofTeveral"6 
but  in  the  case  of  several  joint  contractors  a  release  jolnt-con- 

-i*      1  -1  tractors  dis- 

given  to  one  will  operate  to  discharge  all,  and  this  charges  all. 
even  though  the  contract  be  several  as  well  as  joint, 
the  reason  of  which  is  apparent,  for  if  it  did  not  so 
operate,  the  effect  would  be  that  any  co-contractor 
from  whom  the  amount  was  recovered  would  have  a 
right  over  for  contribution  against  the  one  released,  so 
that  the  release  would  really  be  without  effect  (e). 

Although  one  of  two  joint  creditors  can  give  a  re- 

(b)  See  lie  Mi1  cm  Tramways  Co.,  ex  j>arte  Theys,  22  Ch.  D.  122  ; 
48  L.  T.  213;  52  L.  J.  Ch.  29;  31  W.  R.  107.  As  to  tin'  true  dis- 
tinction between  set-off  and  counter-claim,  see  Indermaur's  Manual  of 
Practice,  103,  104. 

(c)  As  to  which  see  ante,  p.  275.  [d]  Chittv  on  Contracts,  653. 
(e)  Ibid.,  655. 
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Covenant  not  lease,  yet  a  covenant  not  to  sue  given  by  one  of  two 
one  of  two"  joint  creditors  does  not  so  operate,  and  cannot  be  set 
joint  creditors.  Qp  as  a  defence  to  an  action  brought  by  both  (/). 


Effect  of  a  An  instance  of  release  by  operation  or  implication 

pointing  fria      °^   ^aw  occurred   formerly  in   the   case  of   a  creditor 
debtor  appointing  his  debtor  executor  of  his  will  and  dying, 

executor.  »       ,  i  . 

for  here,  as  he,  as  executor,  is  the  person  entitled  to 
receive  the  debts,  and  the  debt  is  due  from  himself,  and 
he  cannot  sue  himself,  the  debt  was  at  law  gone.  But 
in  equity  he  would  have  been  a  trustee  for  the  benefit 
of  the  persons  entitled  under  the  will  or  the  next-of- 
kin,  and  it  is  now  provided  by  the  Judicature  Act, 
1873  (ff)>  that  where  there  is  any  variance  between 
the  rules  of  law  and  equity,  the  rules  of  equity  shall 
Or  of  a  woman  prevail.  Another  instance  of  release  by  operation  of 
debtor.  law,  which  might  until  lately  have  occurred,  was  where 

a  man  married  a  woman  to  whom  he  was  indebted  ; 
but  in  equity  any  such  debt  might  always  have  been 
kept  alive  by  the  agreement  of  the  parties  prior  to 
marriage  by  way  of  settlement,  and  the  same  provi- 
sion in  the  Judicature  Act  applies  here,  and  now  in 
marriages  on  or  since  1st  January  1883,  the  debt  will 
remain  to  her  separate  use  (h). 

Equitable  There  remain  still  some  few  matters  that  may  con- 

veniently be  touched  upon  in  concluding  the  present 
chapter.  It  has  frequently  happened  that  on  an 
action  at  law  being  brought,  the  defendant  has  had 
some  answer  to  the  plaintiffs  claim  which  would  be 
admitted  as  a  defence  in  equity  but  not  at  law.  In 
such  case  the  only  course  open  to  a  defendant  was  to 
apply  to  the  Court  of  Chancery  to  stay  the  action  at 
law,  and  take  the  matter  under  its  cognizance,  which 
it  would  do,  not  indeed  restraining  the  court  from 
exercising  its  jurisdiction,  but  acting  in  personam,  and 
restraining  the  plaintiff  at  law  from  further  proceed- 

(/)   Walmetley  v.  Cooper,  11  A.  &  E.  221. 
(<j)  36  &  37  Vict.  c.  66,  h.  25  (11).       {h)  45  &  46  Vict.  c.  75,  s.  2. 
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ing  with  his  action.  This  state  of  things  was  to  some 
extent  remedied  by  a  provision  in  the  Common  Law  Comma 
Procedure  Act,  1854  (?'),  that  where  a  person  would  Jy^SJ 
be  entitled  to  relief  on  equitable  grounds,  he  might 
plead  the  facts  in  his  defence,  stating  expressly  that  it 
was  a  plea  upon  equitable  grounds  (k)  ;  but  the  courts 
of  law,  on  this  enactment,  decided  that  they  could 
only  allow  an  equitable  defence  to  be  set  up  where  an 
absolute  and  unconditional  perpetual  injunction  would 
be  granted  in  equity  (/),  so  that  there  were  still  very 
many  cases  of  equitable  defences  which  could  not  be 
set  up  at  law  as  excuses  for  the  non-performance  of 
contracts.  The  Judicature  Act,  1873  (m),  however,  judicature 
now  remedies  this,  for,  as  it  unites  the  former  courts  '  l8?3' 
into  one,  so  also  it  contains  provisions  giving,  generally, 
equal  jurisdiction  to  all  the  different  divisions  of  that 
one  court,  and  provides  that  where  the  rules  of  equity 
and  law  clash  the  rules  of  equity  shall  prevail.  Par- 
ticularly as  to  equitable  defences  it  enacts  (n),  that 
where  any  plaintiff  or  defendant  claims  to  be  entitled 
to  any  relief  on  equitable  grounds  only,  which  there- 
tofore could  only  have  been  given  by  the  Court  of 
Chancery,  the  Supreme  Court  of  Judicature,  and  every 
judge  thereof,  shall  give  the  same  relief  in  respect  of, 
and  the  same  effect  to,  such  equitable  defence  as  ought 
formerly  to  have  been  given  by  the  Court  of  Chancery. 
All  equitable  estates,  rights,  and  titles,  and  all  equi- 
table duties  and  liabilities,  appearing  incidentally  in 
the  course  of  any  cause  or  matter,  are  to  be  taken 
notice  of  and  recognized  as  they  formerly  would  have 
been  by  the  Court  of  Chancery  ;  and  no  action  pending 
before  the  Court  is  to  be  restrained  by  way  of  prohibi- 
tion or  injunction. 

If   a  person  pays  money  in  performance  of  some 
contract  under  compulsion  of  le^al  process,  and  after- 

(t)  17  &  iS  Vict.  c.  125.  (k)  Sect.  83. 

(I)  Wood-house  v.  Farebrother,  5  E.  &  B.  277;   Wakley  v.  Froggat, 
2  H.  &  C.  669. 

(m)  36  &  37  Vict.  c.  66.  (n)  Sect.  24. 
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Money  paid      wards   he   discovers  that   it  was  not  due — e.g.  in   the 

under  com-  c  ,  .  ,  •>  ,     ,  •,    ,L 

pulsion  ot         case  °'   an  action   brought  to  recover  money,  and  the 
legal  process     defendant  in   such   action,   who  has  already   paid  the 

cannot  after-  '  . 

wards  be  amount,  being  unable  to  find  the  receipt,  or  prove  the 

back.   '  payment  without  it,  has  to  pay  the  amount  over  again, 

but  subsequently  finds  the  receipt — he  cannot  sue  to 
recover  back  what  he  has  thus  paid  (0). 

M.»ney  paid  Money  paid  under  mistake  of  fact  can  be  recovered 

under  mistake.  back  agaiu  .  tnuSj  jf  ^.,  owing   B.  money,  pays  him, 

and  then  A.'s  agent,  not  knowing  that  the  amount  has 
been  paid,  also  pays  B.,  the  amount  can  be  recovered 
back  by  A.  (p).  But  money  paid  under  a  mistake  of 
law  cannot  be  recovered  back ;  thus,  if  A.,  against 
whom  B.  makes  a  claim,  pays  the  amount  under  a 
mistaken  impression  that  he  is  legally  liable,  and  then 
finds  out  the  law  is  the  other  way,  he  cannot  recover 
the  amount  he  has  paid  (q).  But  this  rule,  that  money 
paid  under  mistake  of  law  cannot  be  recovered,  does 
not  apply  to  a  payment  made  under  such  a  mistake 
to  an  officer  of  the  court.  Thus,  a  trustee  in  bank- 
ruptcy— who  is  an  officer  of  the  court — demanded 
payment  of  certain  moneys  from  the  trustee  of  the 
bankrupt's  marriage  settlement,  which  were  paid 
under  the  mistaken  belief  that  the  trustee  in  bank- 
ruptcy was  legally  entitled  thereto.  It  was  held  that 
the  money  could  be  recovered  back,  even  though  it 
had  been  distributed  in  the  payment  of  dividends  to 
the  creditors,  the  trustee  in  bankruptcy  being  ordered 
to  repay  it  out  of  other  moneys  coming  to  his  hands 
belonging  to  the  bankrupt's  estate  (V). 


(o)  Marriott  v.  Hampton,  2  S.  L.  C.  409  ;  7  T.  R.  269  ;  Cadaval  v. 
Colling,  4  A.  &  E.  866  ;  Moore  v.  Fulliam  Vestn/  (1895),  I  Q.  B.  399  ; 
71  L.  T.  862  ;  43  W.  R.  277  ;  64  L.  J.  Q.  B.  226. 

(p)  See  as  an  instance  of  the  recovery  of  money  paid  under  mistake, 
King  v.  Stewart,  66  L.  T.  339. 

(7)   J'ollock's  Contracts,  457. 

(r)  Ex  parti  8immoiu,  re  Canine,  16  Q.  B.  D.  308  ;  55  L.  J.  Q.  B. 
74  ;  54  L.  T.  339  ;  34  W.  R.  421.  See  also  Re  Brown,  Dixon  v.  Brown, 
32  Ch.  D.  597  ;  55  L.  J.  Ch.  556;  54  L.  T.  789;  Re  Rhoades  (1899), 
2  Q.  B.  347  ;  68  L  J.  Q.  B.  804 ;  80  L.  T.  742. 
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CHAPTER    IX. 

OF    FKAUD    AND   ILLEGALITY. 

In  this  chapter  it  is  proposed  to  consider  generally 
what  will  amount  to  fraud,  and  when  a  contract  will 
be  illegal ;  the  effect  of  fraud  and  illegality  on  a  con- 
tract ;   and  also  some  particular  cases. 

Firstly,  As  to  Fraud. — Fraud  in  law  may  be  defined  I.  As  to  fraud, 
as  some  wrongful  act,  statement,  or  representation, 
whereby  a  person  is  induced  to  contract,  and  whereby 
he  suffers  damage  (a) ;  and,  as  decided  by  the  leading 
case  of  PasUy  v.  Freeman  (b),  in  the  case  of  a  false  Pasley  v. 
affirmation,  to  render  it  a  fraud,  it  is  not  at  all  necessary 
to  shew  that  the  person  making  it  was  benefited  by 
the  deceit,  or  that  he  colluded  with  the  person  who 
was  benefited.  Subsequent  cases,  and  particularly  the 
case  of  Derry  v.  Peek,  cited  below,  have  also  decided  Dewy  v.  Peek. 
that  it  is  not  now  absolutely  necessary,  in  order  to 
set  aside  a  contract,  to  prove  that  the  person  who 
obtained  it  by  some  material  false  representation,  knew 
at  the  time  the  representation  was  made  that  it  was 
false  (c),  for  if  it  be  untrue  in  fact,  and  not  believed  to 
be  true  by  the  party  making  it,  or  if  it  be  made  reek- 
la)  Numerous  definitions  of  fraud  have,  however,  from  time  to  time 
been  given  (see  several  in  Brown's  Law  Diet.  236),  and  it  is  an  un- 
doubtedly difficult  matter  to  accurately  define.  Courts  of  equity  have 
refused  to  define  fraud,  considering  that  the  ways  of  fraud  are  infinite, 
and  that  new  modes  of  fraud  may  constantly  arise  ;  and  the  rules  of 
equity  now  prevail  in  all  divisions  of  the  High  Court  of  Justice  :  36 
&  37  Vict.  c.  66,  s.  25  (11). 
(b)  2S.  L.  C.  66;  3T.  R.  51. 

(<•)  Re  Reese  Silver  Mining  Co.,  L.  R.  4  H.  of  L.  Cas.  64,  69  ;  39 
L.  J.  Ch.  849 ;  16  L.  T.  549  ;  Redgrave  v.  Hurd,  20  Oh.  D.  1  ;  51  L. 
J.  Ch.  113  ;  45  L.  T.  485  ;  Dewy  v.  Peek,  14  App.  CaR.  337  j  58  L.  J. 
Ch.  864;  61  L.  T.  265  ;  Aw/as  v.  Clifford  (1891),  2  Ch.  449'.  6o  L-  J- 
Ch.  443  ;  65  L.  T.  274. 
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lessly,  without  caring  whether  it  be  true  or  false,  and 
for  the  purpose  of  inducing  another  person  to  act  upon 
it,  an  action  may  be  maintained  by  the  person  who 
has  been  induced  to  act  thereby  (d).  And  this  prin- 
ciple applies  although  the  misrepresentation  was  not 
the  sole  inducement  which  led  the  party  to  contract, 
provided  that  it  did  in  fact  materially  influence  him  (e). 
Fraud  may  substantially  consist  either  of  some  false 
representation,  or  some  wrong  concealment,  that  is, 
Suguestio  falsi  either  suggestio  falsi  or  suppressio  veri  ;  but  for  the 
rT'w?,^!'  latter  to  constitute  fraud  the  contract  must  be  one 
in  which,  contrary  to  the  general  rule,  disclosure  is 
necessary,  that  is,  a  contract  uberrimce  fidei  (/),  and 
though  in  such  cases  suppressio  veri  may  give  rights, 
as,  for  instance,  to  set  aside  a  purchase  of  land,  yet  it 
would  not  form  ground  for  an  action  for  damages  for 
deceit  (g). 

As  to  legal  and  Fraud  was  formerly  said  to  be  of  two  kinds  ;  ( I ) 
Legal  fraud,  consisting  in  some  false  representation, 
but  made  without  any  knowledge  of  its  falsity,  and 
without  any  dishonest  intention,  or  any  intention  to 
benefit  the  party  making  the  representation;  and  (2) 
Moral  fraud,  consisting  in  there  being  a  representation 
made  with  knowledge  of  its  falsity,  or  without  actual 
belief  in  its  truth,  and  with  dishonest  intention,  or 
made  for  the  purpose  of  benefiting  the  party  making 
the  representation.  A  question  very  much  discussed 
was,  whether  to  constitute  fraud  to  vitiate  a  contract 
or  to  give  a  right  of  action,  it  was  necessary  to  shew 
moral  as  well  as  legal  fraud,  or  whether  mere  legal 
fraud  by  itself  was  sufficient  (h).      Such  distinction  and 


(d)  See  hereon  Pollock's  Contracts,  556,  557. 

(e)  Edgington  v.  Filzmauricc,  29  Oh.  D.  459;  55  L.  J.  Ch.  650;  53 
L.T.  369;  33  W.  R.  911. 

(f)  As  to  which  nee  ante,  p.  211. 

(rj)  See  per  Lord  Cairns,  in  Peek  v.  Ourney,  L.  R.  6  H.  L.  at  p.  403  ; 
Anson's  Contracts,  175- 

(h)  Cornfoot  v.  Fow/ce,  6  M.  &  W.  358  ;  Evans  v.  Collins  (Ex.  Ch.), 
5  Q.  B.  820;  Bailey  v.  Walford,  15  L.  J.  (Q.  B.)  369. 
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question  may,  however,  be  now  consigned  to  oblivion,  No  such  di*- 
the  phrase   Legal  as  distinguished   from   Moral  fraud 
having  been  rejected   as   wholly  inapplicable   and   in- 
appropriate   to    legal    discussion,    and    the    question 
now    always   is    simply,   Do   the   facts   shew   fraud    in 
the    common    meaning    of    the    word  ?  (i).        It    has 
been  expressly  decided  that    a   false   statement  made  A  false 
carelessly    and    without    reasonable     ground    for    be-  honestly' 
lievin£   it   to   be    true,  is   not   in   itself   fraud,  though  bellfved  m  is 

0  '  °      not  fraudulent. 

it  may  be  evidence  of  fraud ;  and  such  a  statement, 
if  made  in  the  honest  belief  that  it  is  true,  is  not 
fraudulent,  and  does  not  render  the  pei'son  making 
it  liable  to  an  action  for  deceit  (k).  This  must, 
however,  be  taken  as  somewhat  qualified  by  the 
Directors'  Liability  Act,  1890(7),  which  provides  that  Director* 
directors,  promoters,  and  other  persons  responsible  for  is'^o. 
the  issue  of  any  prospectus  with  regard  to  a  company, 
shall  be  absolutely  liable  for  untrue  statements  contained 
therein  which  induce  persons,  to  their  loss,  to  take 
shares  or  debentures,  unless  it  is  proved  that  they 
not  only  believed  in  the  statement,  but  had  reasonable 
ground  for  such  belief;  or  unless  it  was  a  correct 
statement  of  the  report  or  valuation  of  an  engineer, 
valuer,  or  other  expert,  and  they  had  no  reasonable 
ground  for  believing  that  such  person  was  not  com- 
petent to  make  such  report  or  valuation  ;  or  unless 
the  statement  was  a  correct  and  fair  representation  of 
a  statement  made  by  an  official  person,  or  in  a  public 
official  document. 

A  mere  lie  is  not  sufficient  to   constitute  fraud,  nor  What  repre- 
is  a  false  representation  sufficient  to  found  an  action  ^  be  Bat- 
on it,  unless  it  was  made   with  the  intention   that   it  &?}*n}  \°  co,.,_ 

stitute  fraud. 

(t)  Weir  v.  Bill,  3  Ex.  D.  238  ;  47  L.  J.  Ex.  704  :  Hart  v.  Svnine, 
7  Ch.  D.  42  ;  Joliffc  v.  Baker,  1 1  Q.  B.  D.  235  ;  52  L.  J.  Q.  B.  609  ; 
48  L.  T.  966;  32  W.  R.  69;  Smith  v.  Chadwick,  9  App.  Cas.  187  ;  53 
L.  J.  Ch.  873  ;  50  L.  T.  697 ;  32  W.  R.  687. 

(*)  Berry  v.  Peek,  14  App.  Cas.  337  ;  58  L.  J.  Ch.  864  ;  61  L.  T. 
265. 

(/)  53  &  54  Vict.  c.  64.  See  hereon  Thomson  v.  Lord  Clanmorria 
( i8q9),  2  Ch.  523  ;  68  L.  J.  Ch.  727  ;  81  L.  T.  286. 
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should  be  acted  on  by  the  injured  party,  and  it  has  in 
fact  caused  some  damage  ;  nor  is  a  false  representation 
sufficient  to  avoid  a  contract,  unless  thereby  the  defen- 
dant has  been  induced,  or  partially  induced,  to  enter 
into  the  contract  (??i).  Words  amounting  only  to  mere 
puffing,  commendation,  expectation,  or  confidence,  will 
not  amount  to  fraud  (n).  A  misrepresentation  which 
does  not  extend  to  the  contents,  but  only  to  the  legal 
effect  of  an  instrument,  does  not  vitiate  a  transaction 
as  against  a  person  who  has  thereby  been  induced  to 
enter  into  it,  for  every  one  is  supposed  to  be  conversant 
with  the  law,  and  the  legal  effects  of  his  acts,  and 
therefore  such  misstatement  must  be  taken  to  be  a 
matter  within  his  own  knowledge  (0). 

A  principal  is  If  an  agent  in  the  course  of  his  employment  makes 
:i<'ent's°fraua.  some  false  representation,  which  representation  is  un- 
known to  the  principal,  or  not  known  by  him  to  be 
false,  and  not  in  any  way  sanctioned  by  him,  but  yet 
it  comes  within  the  scope  of  the  agent's  authority  or 
employment,  the  principal  is  liable  for  the  fraud  (p), 
and  this  whether  the  principal  has  or  has  not  derived 
any  benefit  from  the  fraud  (q).  But  a  principal  is  not 
liable  for  the  misrepresentation  of  his  agent  made 
without  his  authority,  express  and  implied,  but  to  serve 
the  private  ends  of  the  agent  (•;•).  It  has  been  held 
that  the  secretary  of  a  company  has  no  general  autho- 
rity to  make  representations  to  induce  persons  to  take 
shares  in  a  company,  so  that  a  person  who  is  induced 
to  take  shares  in  a  company  by  fraudulent  misrepresen- 
tations of  the  secretary,  not  authorized  by  or  known  to 

(to)  See  Edgington  v.  Fitzmuurice,  29  Ch.  D.  459  ;  55  L.  J.  Ch.  650  ; 
53L.  T.  269;  33W.  R.911. 

(n)  Bellairs  v.  Tucker,  13  Q.  B.  D.  562  ;  Smith  v.  Land  and  House 
Property  Corporation,  49  L.  T.  532  ;  48  J.  P.  101. 

(0)  Lewis  v.  Jones,  4  15.  &  0.  506. 

(p)  Udell  v  Atherton,  7  H.  &  N.  172  ;  Harwich  v.  English  and  Joint 
Stock  Bank,  L.  R.  2  Ex.  259  ;  Shaw  v.  Port  Philip  Gold  Mining  Co., 
13  Q.  B.  D.  103  ;  53  L.  J.  Q.  B.  369  ;  50  L.  T.  685  ;  32  W.  R.  771. 

(q)  British  Mutual  Banking  Co.  v.  Chamwood  Forest  Ry.  Co.,  18  Q. 
R.  D.  714  ;  5(>  L.  J.  Q.  B.  449  :  57  L.  T.  833  ;  35  W.  R.  590. 

(r)  Ibid.  See  also  Ilambro  v.  liurmmd  (1903),  2  K.  B.  399  ;  19  T. 
L.  H.  584. 
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the  directors,  is  not  entitled  to  take  proceedings  against 
the  company  for  the  removal  of  his  name  from  the  list 
of  shareholders,  or  for  damages  for  such  misrepresen- 
tation (s).      An  agent  acting  within   the  scope  of  his  As  to  agent'* 
authority  is  not  personally  liable  for  false   representa-  faulty. 
tions  made  innocently  by  him  (t). 

If  a  person  interests  himself   to   procure  credit  for  Representa- 

,i  •  i-jj.  j  •  j     c         j.  »    tions  concern- 

anotner,  or  is  applied  to  and  inquired  ot  as  to  a  person  s  jng  the  cre<iit 
position,  and  makes  some  false  representation  in  reply  of  H,1<'tner- 
thereto,  whereby  the  inquirer  is  induced  to  give  credit 
to  the  third  person,  he  is  liable  to  an  action  in  respect 
of   the   fraud   contained   in   such   false  representation, 
and    quite    irrespective   of    guarantee ;    so   that,    after 
the  Statute   of  Frauds,  its  provision   as  to  guarantees 
being  in   writing,  was  sometimes  evaded   by  suing  for 
the  fraud  frequently  involved  in  such  a  representation. 
However,  by  Lord   Tenterden's   Act  (u)  it  is  provided  Writing 
"  that  no  action  shall  be  maintained  whereby  to  charge  m 
any  person  upon  or  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of 
any  other  person,  to   the  intent  or  purpose   that  such 
other  person  may  obtain  credit,  money, or  goods  upon  (r), 
unless  such  representation   or    assurance   be   made   in 
writing  signed  by  the  party  to  be  charged  therewith." 
This  enactment  applies  to  a  case  where  the  representa- 
tion is  made  in  order  that  the  party  to  bo  charged  may 
obtain  a  benefit  from  the  credit,  monev,  or  floods  beiny; 
obtained   by  such   other   person  (w).      A  company  in-  Hirst  v.  West 
corporated   under  the  Companies'  Acts  is  a  "  person  "  Banking  Co. 
within  the  meaning  of  this  enactment  and  entitled  to 
its    benefit.       Consequently    such    a    company    is    not 


[$)  Norlands  v.  National  Employers'  Accident  Association,  54  L.  .). 
Q.  B.  428 ;  53  L.  T.  242. 

(<)  Eaglesfield  v.  Marquis  of  Londonderry,  4  Ch.  D.  693. 

(t<)  9  Geo.  4,  c.  14,  s.  6.  As  to  the  circumstances  leading  to  this 
enactment,  see  2  S.  L.  C.  57. 

(v)  This  is  as  it  is  in  the  Act,  but  it  is  evidently  a  misprint,  and 
should  be  read  "  money  or  goods  upon  credit." 

{ir)  Pearson  v.  Seligman,  31  W.  R.  730 ;  48  L.  T.  S4J 
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liable  for  a  fraudulent  representation  as  to  the  credit 
of  another  person,  not  signed  by  it,  but  made  by  its 
agent  acting  within  the  scope  of  his  authority,  although 
the  representation  is  in  writing  signed  by  the  agent, 
and  is  made  in  the  interests  of  the  company  (x). 

13  KHz.  c.  5.  By  statute    13  Eliz.  c.  5,  "An  Act  against  Fraudu- 

lent Deeds,  Gifts,  Alienations,  &c,"  it  is  provided  that 
all  gifts,  grants,  conveyances,  &c,  of  every  kind  of 
property,  by  writing  or  otherwise,  made  for  the  pur- 
pose of  delaying,  hindering,  or  defrauding  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts, 
&c,  shall  be  void  and  of  no  effect  as  against  such 
creditors  and  others,  except  made  upon  good  (which 
means  valuable)  consideration  to  a  person  bond  fide 
not  having  notice  of  the  fraud.  It  will  be  observed 
that  this  statute  applies  to  conveyances  of  all  kinds  of 
property,  whether  real  or  personal.      The  leading  case 

Twijt\iuis  Case,  on  the  construction  of  the  statute  is  Twynnes  Case  (y), 
in  which  a  gift  of  goods  was  held  to  be  fraudulent  on 
the  following  grounds  : — 

1.  The  gift  was  perfectly  general. 

2.  The  donor  continued  in  possession  after  the  gift. 

3.  It  was  made  in  secret. 

4.  It  was  made  pending  the  writ. 

5.  There  was  a  trust  between  the  parties,  and  fraud 
is  always  clothed  with  a  trust. 

6.  The  deed  of  gift  stated  that  the  gift  was  honestly 
and  truly  made,  which  was  an  unusual  clause. 

The  above  are  therefore  points  to  look  to  in  any  gift 
or  conveyance  of  property  to  determine  whether  or  not 
it  is  fraudulent  within  the  above  Act ;  not  that  because 
any  of  those  circumstances  exist  the  transaction  is  there- 
fore necessarily  void,  but  a  presumption  of  fraud  arises 
therefrom.      And  although  it  was  at  one  time  laid  down 


(z)   Hirst  v.   West  Itidiwj  Union  Bunking  Co.  (1903),  2  K.  B.   260; 
70  L.  J.  K.  B.  2X2 ;  85  L.  T.  3 ;  49  W.  R.  715. 
(y)  1  8.  L.  C.  i  ;  3  Coke,  80. 
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that  an  absolute  sale  without  delivery  of  possession 
must  be  in  point  of  law  fraudulent  (z),  this  cannot  be 
taken  at  the  present  day  to  be  the  law,  for  the  rule 
now  established  is  that  under  almost  any  circumstan 
the  question  whether  the  transaction  is  or  is  not 
fraudulent  is  one  for  the  jury  (a).  And  where  the 
transaction  is  a  mortgage,  absence  of  change  of  pos- 
session is,  certainly,  no  evidence  of  fraud  (b). 

If  a   person    makes   a   voluntary   settlement  of  his  when  fraud 
property,  whereby  the  assets  of  creditors  are  subtracted  ^voi'uTitary" 
so  as  not  to  leave   sufficient  for  creditors  existing  at  settlement, 
the  time,  the  law  presumes  an  intention  to  defeat  and 
delay   such   creditors  so  as  to  bring  the   case   within 
the   statute  (c),  and   in  some  cases   the  same   principle 
applies  to  subsequent  creditors  (d).      Although  a  con- 
veyance may  be  fraudulent  under  the  above  statute  as 
against  creditors,  yet  as  between  the  parties  themselves 
it  is  good  (e).      A  settlement  may  be  set  aside  under  this 
statute  after  a  considerable  lapse  of  time  ;   thus,  in  one 
case  this  was  done  after  a  lapse  often  years  (/). 

By  27  Eliz.  c.  4   all   voluntary  conveyances  of  land  27  Eliz.  c.  4. 
were  rendered  fraudulent  and  void  against  subsequent 
purchasers  for  value,  and  this  even  although  the  sub- 
sequent  purchaser  had   notice  of  the   prior  voluntary 
conveyance  ;   but  this  is  now  no  longer  so,  since   the  Voluntary 
Voluntary  Conveyances  Act,  1893  (g).  Act^rSc)"0 


(z)   Eduardt  v.  Harben,  2  T.  R.  587. 

(a)  Martindale    v.  Booth,    3  B.  <fc  Ad.   49S,  and  cases  there  cited. 
See  generally  hereon  1  S.  L.  C.  13. 

(b)  See  Edwards  v.  Harben,  2  t.  R.  587;   1  S.  L.  C.  11,  12. 

(c)  Spirett   v.    Willows,  34  L.  J.  Ch.  367;  Re    /.<">>    For.  ex  parte 
Uimblctt  (1900),  2  Q.  B.  508  ;  69  L.  J.  Q.  B.  722 ;  83  L.  T.  176. 

{d)  Freemtn  v.  Pope,  L.  R.  5  Ch.  538  ;  39  L.  J.  Ch.  689;   I 
Russell,  re  Butterworth,  19  Ch.  I).  588;  51  L.J.  Ch.  521.     And  see 
generally  hereon  Lndermaur'd  Manual  of  Equity,  39-42. 

(e)  Robinson  v.   McDonnell,  2  B.  &  Aid.   134;   Mantoood  v.  South 
Yorkshire  Ibj.  Co.,  3  H.  &  N.  798. 

(f)  Three  Towns  Banking  Co.  v.  Maddever,  27  Ch.  IV  ;-•;;  ;  >   I-   J. 
Ch.  998;  52  L.  T.  35. 

(g)  56  &  57  Vict.  c.  21. 
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Ex  dulo  malo 
won  oritur 

actio. 


But  third 
persons  may 
acquire  an 

interest. 


Ax  to  rescission 


As  to  the  effect  of  fraud  on  a  contract,  the  maxim 
is,  Ex  dolo  malo  non  oritur  actio  (h) ;  but,  notwith- 
standing this,  fraud  does  not  altogether  vitiate  a  con- 
tract, but  the  person  on  whom  the  fraud  is  practised 
is  entitled  to  insist  on  the  fraud  as  preventing  any 
right  of  action  that  would,  but  for  it,  exist,  or  he  may, 
if  he  choose,  ratify  and  confirm  the  contract ;  and 
generally  he  may  also  sue  for  such  damages  as  the 
fraud  has  occasioned  (i).  And  although  as  a  contract 
originally  stands,  if  induced  by  fraud,  the  party  guilty 
of  the  fraud  cannot  enforce  it,  yet  if  third  persons 
acquire  a  bond  fide  interest  under  it  without  any 
notice  of  the  fraud,  they  will  have  a  right  to  enforce 
it  even  against  the  party  on  whom  the  fraud  has  been 
practised  (&). 

But  where  there  has  been   fraud,  and  a  person  has 


rf » contract     therefore   a   right  to   rescind   the   contract,    he  must 

on  tlif  ground  »  ..... 

of  fraud.  exercise  this  right  within  a  reasonable  time,  and  it, 

knowing  of  the  fraud,  he  does  not  rescind  the  con- 
tract,  but  continues  to  act  in  the  matter  as  if  there 
were  no  fraud,  he  will  lose  his  right  (/).  If  there  is 
fraud,  it  is  not  necessary  to  shew  that  the  fraud  goes 
to  the  whole  of  the  contract ;  it  is  quite  sufficient  to 
shew  that  there  is  a  fraudulent  misrepresentation  as 
to  any  part  of  that  which  induced  the  person  to  enter 
into  the  contract  (m). 

If  a  person  comes  to  the  court  to  set  aside  a  con- 
tract on  the  ground  of  fraud,  and  it  appears  that 
he  also  on  his  part  has  been  guilty  of  fraud,  so  that 
both  parties  are  really  and  truly  in  'pari  delicto, 
the  court  will  not  give  relief,  for  the  maxim  is,  In 
pari  delicto  'potior  est  conditio  defendentis  et  possidentis 


Application 

of  the  inaxi 
In  fin  i  delicto, 
fee. 


(h)  Bee  Broom's  Legal  Maxims,  684  et  seq. 

(i)  White  v.  Harden,  10  C.  B.  919,  927  ;  Xtevcnson  v.  Neumham,  1 3 
C.  B.  285. 

(k-)  Oakei  \  Turquamd,  L.  H.  2  II.  L.  C.  325. 

[I)    Ibid. 

(m)  Per  Blackburn,  .1.,  Kennedy  v.  Panama  Mail  Co.,  L.  K.  2  Q. 
B.  587. 
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unless,  indeed,  public  policy  will  be  promoted  by  giving 
relief  (n). 

Secondly,  As  to  illegality- — Primarily  speaking,  par-  II.  As  to 
ties  are  allowed  to  enter  into  any  contracts  that  they  ' 
think  fit,  and  by  their  contracts  to  make  laws  for  them- 
selves to  a  certain  extent,  but  there  are  many  kinds  of 
contracts  which  are  not  allowed  because  the  interests 
of  the  public,  or  of  morality,  are  affected  thereby,  and 
public  injury   might   be   done   were    they   allowed  (0). 
Where,  then,  there  is  illegality,  the   contract  is  void, 
and,  in  the  words  of  Lord  Chief— Justice  Wilmot,  in  the 
important  case  of  Collins  v.  Blantem  (p),  "  The  reason  Collins  v. 
why  such   contracts  are  void   is  for  the  public  good. 
You  shall  not  stipulate  for  iniquity  ;  no  polluted  hand 
shall  touch   the   pure   fountain    of  justice.      Whoever 
is  a  party  to  an  unlawful  contract,  if  he  hath  once  paid 
the  money  stipulated  to  be  paid  in  pursuance  thereof,  Money  i-ai«i 
he  shall  not  have  the  help  of  a  court  to  fetch  it  back  megai contract 
again  ;   you  shall  not  have  a  right  of  action  when  you  cannot  gene- 
come  into  a  court  of  justice  in  this   unclean   manner  covered  hack, 
to  recover  it  back  again."     But  if  of  two  parties  to  an 
illegal  contract  one  is  not  actually  in  pari  delicto  with 
the  other,  he  may  obtain  relief;   and  further,  if  money  Taylor  v. 
is  paid,  or  goods  delivered,  for  an   illegal  purpose,  the 
party  may  recover  the  same  back   before  the  illegal 
purpose  is  carried  out  or  effected  (q).      Still   all   such 
transactions    must   be    regarded    closely,    and    if    the 
illegal  purpose  is  in   substance  effected,  the  principle 
just  stated   applies.      Thus,  it    has    been    held    to    be  Herman  v. 
illegal  for  a  defendant  in  a  criminal  case  (r),  who  has 
been  ordered  to  find  bail   for  his  good   behaviour  for 
a  certain  period,  to  deposit  money  with  his  surety  to 

(n)  Story's  Equity,  29S,  303  ;  Broom's  Legal  Maxims,  546. 

(o)  Chitty  on  Con  tracts,  563. 

(p)  I  S.  L.  C.  369  ;  2  Wilson,  341. 

(q)  Taylor  v.  Bowers,  I  Q.  B.  D.  300  ;  46  L.  J.  Q.  B.  39. 

(r)  This  principle  has  recently  been  held  to  extend  to  indemnifica- 
tion given  even  by  a  person  other  than  the  defendant  {Consolidated 
Exploration  d-  Finance  Co.  v.  Musgravt  (1900),  I  Ch.  37  ;  69  L.J.  ('I'- 
ll ;  81  L.  T.  747«. 
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secure  him,  under  an  arrangement  for  repayment  at 
the  expiration  of  the  period  ;  and  that  therefore  no 
action  can  be  maintained  by  the  depositor  to  recover 
it  back  either  before  or  after  such  period,  although  the 
defendant  in  the  criminal  case  has  not  committed  any 
default,  and  the  surety  has  therefore  not  been  called 
upon  for  any  payment,  for  the  illegal  purpose  was 
in  fact  effected  when  the  public  lost  the  protection 
which  the  law  affords  for  securing  the  party's  good 
behaviour  (s). 

The  doctrine  of  Although  an  instrument  on  its  face  may  appear  to 
mSTpravuT'  ^e  perfectly  valid,  yet  parol  evidence  may  be  given 
the  setting  up  to   sjiew   that  ^  }s   actually   an    illegal    contract,  and 

of  illegality.  .  J  °  . 

this  even  although  it  be  a  contract  under  seal.  I  his 
Collins  v.  is  well  shewn  by  the  case  of  Collins  v.  Blantem  (t), 
which  has  already  been  referred  to,  and  the  facts  in 
which  have  been  set  out  at  a  previous  page,  to  which 
the  student  is  referred  (u).  In  that  case  also  Lord 
Chief-Justice  Wilmot  in  his  judgment  said  :  "  What 
strange  absurdity  would  it  be  for  the  law  to  say  that 
this  contract  is  wicked  and  void,  and  in  the  same 
breath  for  the  law  to  say,  You  shall  not  be  permitted 
to  plead  the  facts  which  clearly  shew  it  to  be  wicked 
and  void  !  "  (x). 

The  law  never  But  it  must  be  carefully  remembered  that  the  law 
illegality.  never  presumes  illegality,  but  rather  presumes  every 
contract  to  be  good  until  the  contrary  is  shewn  ;  for 
one  of  the  maxims  for  the  construction  of  contracts  is 
that  the  construction  shall  be  favourable  (y) ;  and  it 
may  sometimes  happen  that  some  only  of  the  covenants 
or  conditions  in  a  deed  may  be  void  as  being  illegal, 
and  that  the  others  may  be  good,  but  here  the  illegal 
covenants  must  be  clearly  divisible  from  the  others  (z). 

(«)  Herman  v.  Zeuchncr,  15  Q.  B.  D.  561  ;  54  L.  J.  Q.  B.  340;  53 
I.  T.  94;  33  W.  R.  606;  see  also  Kearly  v.  Thomson,  24  Q.  B.  D. 
742  ;  59  L.  J.  Q.  B.  288 ;  63  L.  T.  150. 

it)   1  S.  L.  C.  369  ;  2  Wilson,  341. 

(w)  Bee  ante,  p,  17. 

(x)  1  a  l.  c.  375. 

(y)  See  ante,  p.  25.  (z)  Chitty  on  Contracts,  559,  560. 
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Illegality  is  usually  said  to  be  of  two  kinds,  viz.  :  Illegality  is  of 
(1)  Where  the  illegality  consists  of  some  act  which  tw"  ki,"lH' 
is  illegal  by  the  common  law  of  the  realm,  as  being 
against  public  policy  or  morality,  and  acts  of  this  kind 
are  also  said  to  be  mala  in  se ;  and  (2)  Where  the 
illegality  consists  of  some  act  which  was  not  originally 
illegal,  but  has  been  rendered  so  by  some  statutory 
provision,  and  acts  of  this  kind  are  also  said  to  be 
maid  quia  prohibita  (a). 

A  contract  in  general  restraint  of  trade  was  formerly  Contracts  in 
held  to  be  absolutely  void — that  is  to  say,  no  person,  restraint  «f 
for  however  valuable  a  consideration,  could  covenant trade- 
absolutely  never  again  to  carry  on  his  trade  or  calling 
anywhere,  for  any  such  agreement  was  considered  to  be 
contrary  to  public  policy,  as  tending  to  cramp  trade, 
and  to  discourage  industry,  enterprise,  and  competi- 
tion (b).  But  it  was  held  that  it  was  perfectly  legal  for 
a  person,  for  valuable  consideration,  to  enter  into  a  con- 
tract in  limited  restraint  of  trade,  which  might  often 
be  very  necessary  for  another's  proper  protection ; 
thus,  if  a  person  sells  the  goodwill  of  a  business,  and 
nothing  is  said  restricting  his  carrying  on  a  similar 
business  in  or  near  that  place,  he  is  nt  liberty 
forthwith  to  set  up  a  like  business  even  next  door, 
to  the  great  injury  of  the  purchaser  (c),  though  he 
must  not  solicit  the  former  customers  of  the  busi- 
ness (d),  nor  in  any  way  represent  himself  as  carrying 
on  the  old  business.  But  this  power  of  setting  up  a 
fresh  busiuess  may  always  be  prevented  by  the  vendor 
entering  into  a  contract  in  reasonable  restraint  of 
trade.  It  is  now  laid  down  that  a  contract  in  restraint  Nordenfeit  ? 
of  trade  which   is  even  general   in   its  nature   is   not  ,wyf*<7u»j 

necessarilv    invalid    (though    it    usually    is),    but    that'1'-1"'"""1 

v    .      "  J        '   ,  lion  C<>. 

the  true  test  of  the  validity  of  such  contract  is  whether 

(a)  See  this  division  in  1  S.  L.  C.  383, 

(/>)  Mitchdl  v  Reynolds,  1  S.  L.  C.  406;  1  P.  Wins.  181. 

(c)  Walker  v.   Mottram,   19  Ch.  D.  355;  51    L.  .).  Oh.  (Apps.)  108  . 
45  L.  T.  639. 

(d)  Treyo  v.  Hunt  (1S97),  A.  C.  7  ;  65  L.  J.  Ch.  1  ;  73  L.  T.  ;t4 
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it  is  or  is  not  unreasonable,  and  that  a  covenant  of  this 
kind  may  be  unlimited,  provided  that  it  is  not  more 
than  is  reasonably  necessary  for  the  protection  of  the 
covenantee,  and  is  in  no  way  injurious  to  the  interests 
of  the  public  («).  The  law  on  this  subject  has  recently 
been  very  clearly  stated  as  follows  : — "  The  rule  of  law 
that  all  covenants  in  restraint  of  trade,  or  binding  an 
individual  not  to  earn  his  living  in  the  best  way  he 
can,  are  primd  facie  contrary  to  public  policy  and 
void,  has  not  been  rescinded  by  recent  decisions ;  and 
in  considering  the  reasonableness  of  such  a  covenant 
for  the  protection  of  the  business  of  the  covenantee, 
the  question  must  be  taken  into  account  whether  the 
particular  covenant  is  such  as  to  be  calculated  to  injure 
the  public,  the  interest  of  the  public  in  maintaining 
fair  dealing  between  man  and  man  not  being  sufficient 
to  counterbalance  the  disadvantage  to  the  public  in 
enforcing  a  covenant  which  the  covenantor  ought  not 
to  have  been  required  to  enter  into  "  (/).  The  question 
of  reasonableness  or  unreasonableness  must  indeed 
depend  to  a  great  extent  on  the  circumstances  of  each 
particular  case,  for  naturally  some  trades  or  callings 
may  require  a  wider  limit  than  others,  and  it  is 
impossible  to  lay  down  any  fixed  rules  as  to  when 
a  restraint  will  be  reasonable  and  when  not  (g). 
Where  a  limit  of  space  is  fixed,  e.g.  within  two  miles, 
the  distance  is  to  be  measured  on  the  map  as  the  crow 
flies,  and  is  not  to  be  taken  by  the  nearest  road  unless 
so  stated  (h). 

(e)  Nordenfcft  v.  Maxiin-Nordenfelt  (Inns  &  Ammunition  Co.  (1894), 
A.  C.  535;  63  L.  J.  Ch.  908;  71  L.  T.  489;  Rousillon  v.  Rousillon, 
14  Ch.  D.  351  ;  49  L.  J.  Ch.  338;  42  L.  T.  679;  28  W.  R.  623  ; 
Leather  Cloth  Co.  v.  Lorsent,  L.  R.  9  Eq.  345  ;  Mills  v.  Dunham,  64  L. 
T.  712  :  Mvmford  v.  drilling,  7  C.  B.  (N.  8.)  317. 

f)  Per  Vaughan  Williams,   L.  J.,   in  Underwood  v.  Barker  (1899), 
1  Oh.  .500;  68  L.  J.  Ch.  201  ;  80  L.  T.  306. 

I'/)  See  various  instances  of  different  limits  in  Chitty  on  Contract", 
568,  569.  See  also  Tallis  v.  Tallis,  2  E.  &  B.  391  ;  Leather  Cloth  Co. 
v.  Lorsent,  L.  R.  9  Bq.  355  :  Mhopp  v.  Wheatcroft,  L.  R.  15  Eq.  59; 
42  L.  .T.  Oh.  1 .;  :  Jaedby  v.  W'hitmore,  32  W.  R.  18  ;  49  L.  T.  335  ; 
Mineral  Bottle  Exchange  Co.  v.  Booth,  36  Ch.  D.  465  ;  57  L.  T.  573  ; 
anil  see  particularly  the  recent  case  of  Nordenfelt  v.  Maxim-Xordevfrft 
i,'u n  <{■  Ammunition  Co.,  supra. 

(/()  Mouflct  v.  Cole  (1872),  42  L.  J.  Ex.  8. 
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It   has   been   held   that   a   contract    in    restraint    of  Restraint  may 
trade  may  sometimes  be  good  in  part,  and  bad  in  part ;  ntJtmd bed 
that  is  to  say,  where  there   are   distinct   stipulations, '"  P"* 
part   may  be  accepted,   and   held   to   be   binding,  and 
part   may  be   rejected  (/).      A  covenant   not  to  carry 
on  a  trade  at  all  "  so  far  as  the  law  allows,"  has  been  iMries  v. 
held   to  be   bad,  as   being  too  vague   and   general,  for   )amt 
the  parties  must  fix  the  limit,  and  not  leave  it  for  the 
court  to  do  so  (/). 

It  is  actually  necessary  that  a  contract  in  restraint  Such  contracts 
of  trade,  to  be  good,  should  be  founded  upon  a  valu-  bTfoundecTon 
able  consideration,  even  though  under  seal  (/•),  and  this  a  valuable 

0  .  consideration. 

forms  an  exception  to  the  rule  that  a  specialty  contract 
requires  no  consideration.  But  the  court  will  not 
enter  into  the  question  of  whether  the  consideration 
is  adequate ;  it  will  be  sufficient  if  there  is  a  con- 
sideration shewn  to  be  of  some  bond  fide  legal  value, 
but  if  the  consideration  is  so  small  as  to  be  merely 
colourable,  then  it  is  not  sufficient  (I). 

It  may  be  that  although  the  restraint  is  a  limited  When  a  con- 
and  reasonable  one,  yet  it  may,  irrespective  of  that,  be  in  United"6 
illegal.      Thus  in  one  case  the   plaintiff*  who  was  not restraint  of 

0  _  m  t  r  trade,  ma] 

a  duly  qualified  medical  practitioner,  engaged  the  de-  '>e  bail, 
fendant  to  assist  him  in  the  profession  of  medicine, 
and  bound  the  defendant  not  to  practise  that  profes- 
sion within  ten  miles  of  his  place  of  business  for  five 
years  after  the  engagement  terminated.  The  defendant, 
nevertheless,  commenced  to  practise,  and  the  plaintiff' 
applied  for  an  injunction.  It  was  held  that,  as  the 
plaintiff  was  an  unqualified  practitioner,  the  agreement 
was  not  binding,  and  an  injunction  was  refused  (m). 

(i)  Mallam  v.  May,  11  .M.  &  W.  643  ;  Price  v.  Green,  16  M.  &  \V. 
346  ;  Baines  v.  Geary,  35  Ch.  D.  154 ;  56  L.  J.  Ch.  935 ;  36  L.  T.  567. 

(/)  Davies  v.  Davies,  36  Ch.  D.  359;  57  L.  J.  Ch.  962  ;  36  \V.  K. 
89 ;  58  L.  T.  209. 

(k)  Mitchell  v.  Reynolds,  I  S.  L.  C.  406;   I  P.  Wins.  [8l. 

(I)  Hitchcock  v.  Cohen,  6  A.  &  E.  438  ;  Archer  v.  Marsh,  6  A.  &  E. 
966  ;  Pilkington  v.  Scott,  15  M.  &  W.  657. 

(m)  Davies  v.  Makuna,  29  Ch.  D.  596;  54  L.  J.  Ch.  114S;  53  I. 
T.  314  ;  33  W.  R.  668. 
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Agreement  or        An  agreement  or  combination  of  employers  binding 

SUplOTeS"101  themselves  only  to  employ  workers  at  a  certain  rate  of 

waeres   or  only  to  carrv  on  their  business  in  a  certain 

specified   way,  is  illegal,  and    no    action    lies    on    the 

breach   of  any   such  agreement  (n) ;   and   so  also   an 

agreement  by  employes  to  combine    to    increase   the 

Trade  Union    rate  of  wages  cannot  be   enforced  (0).      By  the  Trade 

Act,  1871.        Union  Act,    1871  (p),  it  is,   however,   provided  that 

trade  unions  are  not  to  be  considered  unlawful  so  as 

to  render  members  thereof   liable   to   be   prosecuted, 

but  agreements  between  members  inter  se  are  to  be 

incapable  of  being  enforced  (q). 

Contract*  of  As  instances  of  contracts  of  an  immoral  nature,  and 

as  such  illegal  and  void,  may  be  mentioned  agreements 
in  consideration  of  future  cohabitation  (r),  or  future 
seduction  (s) ;  and  any  contract  which  is  designed  to 
promote  an  illegal  transaction  is  bad,  e.g.  the  letting  of 
lodgings,  or  supplying  goods,  for  the  direct  purposes 
of  prostitution  (t),  or  the  lending  of  money  to  further 
a  known  illegal  enterprise  (u). 

Rentmiut  of  Contracts  which  operate  in  general  restraint  of  mar- 

uianiage.         riage  are  illegal  and  void  (v). 

(n)  Hilton  v.  Eckerslcy,  6  E.  &  B.  47  ;  and  compare  herewith  Mogul 
Steamship  Co.  v.  Macgreyor  (1892),  A.  C.  25  ;  61  L.  J.  Q.  B.  295  ;  66 
L.  T.  1. 

(o)    Wahhy  v.  Anlry,  3  El.  &  El.  516. 

(P)  34&35  Vict.  c.  31. 

(q)  Sects.  2-4 ;  Rigby  v.  Connol,  14  Ch.  D.  482 ;  49  L.  J.  Ch.  328 ; 
42  L.  T.  139;  28  W.  R.  650;  Duke  v.  Littleltoy,  49  L  J.  Ch.  802  ; 
28  W.  R.  977 ;  43  L.  T.  216;  Old  v.  Robson,  59  L.  J.  M.  C.  41 ;  62 
L.  T.  282. 

(r)  But  the  mere  fact  that  a  man  who  is  cohabiting  with  a  woman 
gives  her  a  bond  for  the  payment  of  money,  and  afterwards  continues 
to  cohabit  with  her,  will  not  necessarily  raise  the  presumption  that  the 
bond  was  given  in  consideration  of  future  cohabitation,  and  there 
being  nothing  to  shew  it  on  the  face  of  the  bond,  and  no  evidence  that 
it  was  given  to  secure  the  future  cohabitation,  the  bond  will  be  good 
(Re  VaUence,  Vallence  v.  Blagden,  26  Ch.  D.  353  ;  50  L.  T.  574). 

(a)  A  contract  to  pay  a  sum  in  consideration  of  past  seduction  is  not 
illegal,  but  there  would  be  no  valuable  consideration  to  support  a 
simple  contract  {Hraumont  v.  Reeve,  8  Q.  B.  483,  ante,  pp.  45,  46). 

[t)  Pearce  v.  Brooks,  L.  R.  I  Ex.  213  ;  35  L.  J.  Ex.  134. 

(u)  M'Kinncll  v.  Robinson,  3  M.  &  W.  434. 

(v)  See  as  to  conditions  in  restraint  of  marriage,  Indermaur's  Manual 
of  Equity,  236,  237  ;  Snell'i)  Kquity,  483. 
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Contracts  involving  maintenance,  or  champerty,  are 
also  illegal  and  void. 

Maintenance  may  be  defined  as  an  offence  which  Maintenance. 
consists  in  officiously  intermeddling  in  a  civil  suit  (yv) 
that  in  no  way  belongs  to  one,  as  by  maintaining  or 
assisting  either  party  with  money  or  otherwise,  although 
having  nothing  to  do  with  it  (w)  ;  and  for  maintenance 
a  person  may  be  prosecuted,  and  an  action  may  be 
maintained  against  him  for  damages  caused  by  his  acts 
of  maintenance  (x).  There  are,  however,  many  excep- 
tions to  maintenance,  founded  mainly  upon  the  principle 
of  a  common  interest  in  the  maintaining  party :  e.g.  a 
master  may  assist  his  servant,  any  person  may  assist 
his  close  relative,  or  even  his  neighbour  or  friend,  and 
it  has  even  been  held  that  a  rich  man  may,  out  of 
charity,  assist  a  poor  man  to  maintain  a  right  which 
he  would  otherwise  lose  (y).  In  such  cases  it  is 
not  necessary  that  there  should  in  fact  be  a  right 
existing,  for  it  is  sufficient  if  the  party  maintaining 
honestly  believes  there  is  a  right,  and  this  even  though 
he  may  not  have  inquired  into  the  circumstances  (2). 

Champerty    consists    in    an    agreement    between    a  Champerty. 
litigant  and   a  third  party,  whereby,  in   consideration 
of  that  third   party  advancing  him   money,  he  agrees 
to  share  with  him   the  proceeds  of  the   litigation  (a). 

(vv)  The  maintenance  of  criminal  suits  is  not  illegal  (Grant  v. 
Thompson,  72  L.  T.  264). 

(«>)  Brown's  Law  Diet.  328;  Bradlaugh  v.  Newdegate,  II  Q.  B.  D. 
1  :  32  L.  J.  Q.  B.  454  ;  31  W.  R.  792. 

(x)  Alabaster  v.  Harness  (1895),  '  Q-  B.  339  ;  64  L.  J.  Q.  B.  76 ;  71 
L.  T.  740. 

(//)  Per  Lord  Coleridge  in  Bradlaugh  v.  Newdegate,  1 1  Q.  B.  D.  I  ; 
52  L.  J.  Q.  B.  454  ;  31  W.  R.  792.  See  also  Plating  Co.  v.  Farquhar- 
son,  17  Ch.  D.  49  ;  50  L.  J.  Ch.  406  ;  44  L.  T.  389. 

(2)  Harris  v.  Briscoe,  17  Q.  B.  D.  504  ;  55  L.  J.  Q.  B.  423  ;  55  L. 
T.  14  ;  34  W.  R.  729. 

(a)  Ball  v.  Warwick,  50  L.  J.  Q.  B.  382  ;  29  W.  B.  468  ;  44  L.  T. 
218.  This  case  shews  that  in  order  to  constitute  champerty  it  is  not 
essential  that  there  should  be  an  undertaking  on  the  part  of  the  litigant 
to  proceed  with  the  action.  In  order  to  render  an  agreement  void  on 
the  ground  that  it  is  in  the  nature  of  champerty,  it  is  not  necessary 
that  it  should  amount  strictly  to  champerty  as  a  punishable  offence 
(Recs  v.  Dc  Bcrnardy  (1896),  2  Ch.  437  ;  65  L.  J.  Ch.  656;  74  L  T. 
585)- 
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It  may  be  noticed  that  the  Solicitors'  Act,  1870(6), 
specially  guards  against  champerty  in  the  case  of 
solicitors,  by  providing  (c)  that  nothing  therein  con- 
tained shall  be  construed  to  give  validity  to  any 
purchase  by  a  solicitor  of  the  interest  of  his  client  in 
any  contentious  proceedings,  or  to  give  validity  to  any 
agreement  by  which  a  solicitor  stipulates  for  payment 
only  in  the  event  of  success  in  an  action. 

All  contracts  for  the  compromise  of  criminal  offences, 
or  to  interfere  with  the  course  of  justice,  are  illegal 
and  void  (d).  But  in  order  to  render  illegal  the  receipt 
of  securities  by  a  creditor  from  his  debtor,  where  the 
debt  has  been  contracted  under  circumstances  which 
render  the  debtor  liable  to  criminal  proceedings,  it 
is  not  enough  to  merely  shew  that  the  creditor  was 
thereby  induced  to  abstain  from  prosecuting  (e). 

Contracts  for  future  separation  of  husband  and  wife 
are  contrary  to  public  policy,  and  absolutely  illegal. 
To  render  a  separation  deed  valid,  the  separation  must 
be  actually  existing  at  the  time.  The  intervention  of 
trustees,  though  usual,  is  not  necessary,  and  though  a 
separation  arrangement  is  almost  invariably  by  deed, 
it  may  be  merely  by  word  of  mouth  (/). 

Gaming  and  wagering  contracts,  though  not  actu- 
ally illegal,  are  made  void  by  statute.  At  common 
law,  however,  such  contracts  were  not  void  unless  of 
such  a  nature  as  to  contravene  public  policy  ;  as,  for 
instance,  if  tending  to  the  injury  or  annoyance  of 
others,  or  to  outrage  decency  (g).  The  Gaming  Act, 
I  845  (h),  however,  provides  that  all  contracts  or  agree- 


(b)  33  &  34  Vict.  c.  28  ;  see  ante,  p.  221. 
33  &  34  Vict.  c.  28,  s.  1 1. 

\d)  WindkUl  Local  Board  v.  Vint,  45  Ch.  D.  351  ;  59  L.  J.  Ch. 
608  ;  63  L.  T.  366  ;  Jones  v.  Merionethshire  Buihliny  Society  (1892),  I 
Ch.  173  ;  61  L.  J.  Ch.  138  ;  6s  L.  T.  685. 

(<  1   Flower  v.  Sadler,  10  Q.  B.  D.  572. 
1     M'Gregor  v,  Hf'Oregor,  21  Q.  B.  D.  424  ;  57  L.  J.  Q.  B.  591  ; 
37  W.  R.  45- 

(if)  Cliitty  on  Contracts,  594. 

(k)  8  &  9  Vict.  c.  109,  s.  18. 
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meats  by  way  of  gaming  or  wagering  shall  be  null 
and  void,  and  that  no  action  shall  be  brought  to  recover 
any  sum  of  money  or  valuable  thing  alleged  to  have 
been  won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made  ;  but 
this  is  not  to  be  deemed  to  apply  to  any  subscription, 
or  contribution,  or  agreement  to  subscribe  or  contribute 
for  or  towards  any  plate,  prize,  or  sum  of  money  to  be 
awarded  to  the  winner  or  winners  of  any  lawful  game, 
sport,  pastime,  or  exercise.  In  addition,  the  Gaming  Gaming  Act, 
Act,  1892  (i),  also  now  provides  that  any  promise,  ex-  ' 
press  or  implied,  to  pay  any  person  any  sum  of  money 
paid  by  him  under  or  in  respect  of  any  contract  or 
agreement  rendered  null  and  void  by  the  Gaming  Act, 
1845,  or  to  pay  any  sum  of  money  by  way  of  com- 
mission, fee,  reward,  or  otherwise,  in  respect  of  any  such 
contract  or  of  any  services  in  relation  thereto  or  in 
connection  therewith,  shall  be  null  and  void,  and  no 
action  shall  be  brought  or  maintained  to  recover  any 
such  sum  of  money. 

It  is  not  always  easy  to   determine  whether  some  Principal  ami 
particular  contract  is  or  is  not  prohibited  by  the  above-  betting  trans- 
mentioned  provisions.      Thus  an  agreement  between  a  actlon»- 
principal   and  an   agent  that  the  agent  shall  employ 
moneys  of  the  principal  in  betting  on  horse-races,  and 
pay  over  the  winnings  therefrom  to  his  principal,  is  not 
void  or  illegal  (k) ;   and  if  an   agent  is  employed  to 
make  bets,  which  are  won  and  received  by  the  agent,  Bridget-  v. 
the  principal  can  recover  the  same  from  the  agent  (/). 
But  if  a  principal   instructs  his  agent  to  make  certain 
bets,  which  the  agent  neglects  to  do,  and  had  he  done 
so  money  would  have  been  won   and   received  by  the 


(»)  55  &  56  Vict.  c.  9. 

\k)  Beeston  v.  Beeston,  1  Ex.  D.  8  ;  45  L.  J.  Ex.  230. 

[I)  Bridger  v.  Savage,  15  Q.  B.  D.  363;  54  L.  J.  Q.  B.  v\  ;  53 
L.  T.  129  ;  33  W.  R.  891  ;  De  Mattos  v.  Benjamin,  63  L.  J.  Q.  B.  J}^  . 
70  L.  T.  560  ;  42  W.  R.  284. 

U 
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agent,  and  might  have  been  recovered  by  the  principal 
from  him,  yet  here  the  principal  cannot  sue  the  agent 
for  damages  for  having  neglected  to  make  the  bets  (m). 
If  an  agent,  by  the  direction  of  his  principal,  incurs  a 
liability  in  betting  on  horse-races,  it  was  formerly  held 
that  he  must  be  indemnified  in  respect  thereof,  and  that 
if  he  paid  the  amount  he  could  recover  it  back  from 
the  principal  (//),  but  this  is  not  so  now  since  the 
Gaming  Act,  1892.  To  illustrate  the  way  in  which 
this  Act  has  extended  the  law,  it  may  be  observed  that 
if  A.  makes  a  bet  with  B.  and  loses,  under  the  Gaming 
Act,  1845,  B.  cannot  sue  A.  ;  but  if  A.  instructed  X. 
to  make  a  bet  with  B.  and  X.  made  the  bet,  and  it 
being  lost  he  paid  it,  he  could  formerly  have  recovered 
from  A.,  but  now  he  cannot  do  so  by  reason  of  the 
Gaming  Act,  1892.  This  is  a  manifest  result  of  the 
Act ;  but  it  has  a  wider  effect  than  this,  as  will  be 
seen  by  a  close  examination  of  its  provisions.  Thus 
if  A.  at  the  request  of  B.  pays  certain  creditors  of  B. 
debts  which  A.  at  the  time  of  making  the  payments 
knows  are  bets  which  B.  has  lost,  A.  cannot  sue  B. 
for  the  amount  so  paid  (0).  The  Act,  however,  does 
not  apply  to  prevent  A.  from  recovering  money  lent 
to  B.  to  pay  betting  losses.  In  a  recent  case  the 
defendant,  who  had  agreed  to  contest  a  boxing  match 
with  another  person,  for  stakes  to  be  deposited  with  a 
stakeholder  by  himself  and  the  other  combatant,  re- 
cmested  the  plaintiff  to  help  him  by  advancing  the 
money  for  his  stake.  This  the  plaintiff  did  by  paying 
the  amount  to  the  stakeholder,  and  the  arrangement  was 
that  the  money  was  to  be  repaid  to  the  plaintiff  if  the 
defendant  won  the  match,  but  not  if  he  lost  it.  The 
defendant  won  the  match  and  received  the  whole  stakes, 


'  'ohen  v.  Kittdl,  22  Q.  B.  D.  680  ;  58  L.  J.  Q.  B.  241  ;  60  L. 
T.  932. 

[n     /.'•<"/  v.  Anderson,  13  Q.  B.  D.  779;  53  L.  J.  Q.  B.  532;  51 
L.  T.  55  ;   J2  W.  R.  950. 

(o)  Tatom  v.  Reeve  (1893),  1  Q.  B.  44  ;  62  L.  J.  Q.  B.  30;  67  L.  T. 
683.     Notwithstanding  an  opinion  expressed  in  this  case,  it  is  with  all 
rence  submitted  that  if  a  plaintiff  in  such  a  case  does  not  know 
that  th>,-  debts  are  for  losses  at  betting,  he  can  recover. 


OF    FRAUD    AND    [ILLEGALITY.  307 

and  then  refused  to  repay  the  plaintiff!  It  was  held 
that  the  money  was  paid  by  the  plaintiff"  in  respect  of 
a  contract  rendered  null  and  void  by  the  Gaming  Act, 
1892,  and  that  the  action  could  not  be  maintained  (p). 
It  should  be  observed  that  this  was  not  a  simple  loan 
to  the  defendant,  but  the  money  was  paid  to  the  stake- 
holder, and  there  was  the  term  of  repayment  only  if 
the  defendant  won  the  match.  Had  it  been  a  case  of 
a  simple  loan  to  the  defendant,  the  plaintiff  could 
have  recovered  (q). 

By  the  Betting  Act,  1853  (/■),  it  is  provided  that  Betting  Act, 
it  shall  be  illegal  to  keep  any  "  place  "  for  the  purpose  *  S3' 
of  betting,  and  therefore  any  contract  in  connection 
with  such  a  matter  would  be  void.  But,  notwithstand- 
ing this  enactment,  the  business  of  a  bookmaker  on  the 
turf  is  not  illegal  if  carried  on  in  a  manner  which  does 
not  infringe  the  provisions  of  this  statute,  and  in  one  Thu-aitts  v. 

,,        st         ,      i  i  .     •  t  •      Coulthwaite. 

case  the   Court  decreed   an  account  in  a  partnership 
suit  between  two  bookmakers  (s).      Where,  however, 
one   partner  in   a   betting   business,  on  paying  a  loss,  Saffcry  v. 
claimed  contribution  from  his  partner,  it  was  recently     ayer 
held  that  the  Gaming  Act,  1892,  rendered  this  irre- 
coverable (t). 

Where  a  speculator  employs  a  broker  on  the  Stock  stock 
Exchange  to  effect  sales  or  purchases  of  stock  according  transactions, 
to  the  rules  of  the  Stock  Exchange  for  delivery  on  a 
future   day,   with  the  intention  that  he  shall   not  be 
called  upon  actually  to  deliver  or  accept  such  stock  as  Thacker  v. 
may  be  sold  or  purchased,  but  only  to  pay  and  receive, 
as  the  case  may  be,  the  difference  between  the  price 


(p)  Carney  v.  Plimmer  (1897),  J  <.>.  B.  634;  66  L.  J.  Q.  B.  415; 
7«  I-  T.  354. 

(7)  Per  Chitty,  L.  J.,  in  his  judgment  in  Carney  v.  Plimmer,  supra. 

(r)  16  &  17  Vict.  c.  119,  s.  3.     As  to  what  is  a  "place  "  within  the 
meaning  of  this  Act,  *.■••  f'nurll  v.  h'<  mpton  Park-  Racecoursi  ( '0.  I  1 1 
A.  C.  143  ;  68  L.  J.  Q.  B.  392  ;  80  L.  T.  538  ;  Reg.  v.  Stoddart,  8  L. 
T.  538;  49W.R.  173. 

(s)  Thwaites  v.  Coulthwaite  (1896),  1  Ch.  4^6  ;  65   L.  J.  Ob.  j  jS  ;  74 
L.  T.  164. 

(t)  Saffery  \.  Mayer  (1901),  1  Q.  1'..  11  :  83  L.  T.  304  ;  49  W.  K.  5  ;. 
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Univeraai 

Stock 
Exchange  v. 

Strachan. 


Strachan  .. 

Universal 

Stock 

Exchange. 


of  the  stock  at  the  day  of  the  sale  and  the  price  on 
the  day  named  for  delivery,  the  contract  between  the 
speculator  and  the  broker  is  not  void  or  illegal  (u). 
But  the  transaction  may  be  of  a  purely  gaming  nature, 
e.g.  where  not  for  sale  and  purchase  of  stock,  but  merely 
to  pay  or  receive  differences,  according  to  whether  the 
stock  goes  up  or  down,  and  then,  though  not  illegal, 
this  is  void  (x),  even  although  there  is  superadded 
to  the  contract  a  provision  that,  if  required,  the  stock 
shall  be  actually  delivered,  or  actually  taken  up  (y). 
It  is  not  always  easy  to  determine  in  respect  of  Stock 
Exchange  transactions  whether  they  are  good  or  not, 
and  it  has  been  laid  down  that  it  is  for  the  jury  to 
say  whether  a  contract  relating  to  dealings  in  stocks 
and  shares  is  intended  by  the  parties  to  be  a  gambling 
transaction  in  differences,  or  a  bond  fide  sale  and 
purchase  of  shares ;  and  if  the  jury  take  the  former 
view  the  court  will  not  interfere  (z).  If  the  trans- 
action is  held  to  be  a  contract  by  way  of  gaming  and 
wagering,  it  has  been  decided  that  securities  deposited 
by  the  client  with  the  stockbroker  by  way  of  "  cover  " 
can  be  recovered  back  by  the  client  (a).  If,  however, 
money  is  deposited  in  a  similar  way,  and  is  actually 
appropriated  in  payment  of  losses,  it  cannot  be  re- 
covered back  (b). 


Deposit  witii  If  on  a  gaming  contract  a  deposit  is  made  with 
ni^be're-181  a  Person  as  stakeholder,  here,  before  such  deposit  is 
covered  before  actually  paid  over,  the  person  so  depositing  it  has  a 
over.  right  to  demand  and  recover  it  back  again,  for  he  has 


(m)  Thacker  v.  Hardy,  Thacker  v.  Wheatley,  4  Q.  B.  D.  685  ;  48 
L.  J.  Q.  B.  289  ;  Ex  parte  Rogers,  re  Rogers,  15  Ch.  D.  207  ;  29  W.  R. 
29 ;  43  L.  T.  163  ;  Forget  v  Veligny  (1895),  A.  C.  318  ;  64  L.  J.  P.  C. 
62 ;  72  L.  T.  399. 

(x)  Per  Brairiwell,  L.  J.,  in  Thicker  v.  Hardy,  48  L.  J.  Q.  B.  at  p. 
296. 

(>/)  Re  Gieve,  ex  parte  Truster  (1899),  '  Q-  B.  D.  794  ;  68  L.  J.  Q.  B. 
509 ;  80  L.  T.  438. 

(2)  Universal  Stock  Exchange  v.  Strachan  (No.  1),  (1896),  A.  C.  166; 
65  L.  J.  Q.  B.  429  ;  74  L.  T.  468. 

(a)  Ibid. 

(b)  Strut-Inn  v.  Universal  Stock  Exchange  (No.  2),  (1895),  2  Q-  B. 
697  ;  65  L.  J.  Q.  B.  178 ;  73  L.  T.  492. 
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to  this  extent  a  locus  poenitenticc  («),  and  this  is  still 
the  law  notwithstanding  the  Gaming  Act,  1892  {d). 
Both  this  point  and  also  what  will  be  held  to  be  a 
gaming  and  wagering  contract  are  well  shewn  by  the 
case  of  Hampden  v.  Walsh  (e),  in  which  the  facts  Hampden  v. 
were  as  follows: — The  plaintiff  and  one  Wallace  each  •  ' 
deposited  £500  in  the  defendant's  hands  as  stake- 
holder, upon  an  agreement  that  if  Wallace  proved  the 
convexity  or  curvature  to  and  fro  of  any  canal,  river, 
or  lake  by  actual  measurement  and  demonstration,  to 
the  satisfaction  of  certain  referees,  he  should  receive 
both  sums,  but  that  if  he  failed,  then  the  plaintiff 
should  receive  both.  The  experiment  was  made,  and 
decided  by  the  referees  in  favour  of  Wallace,  and  the 
defendant  paid  the  whole  £1000  over  to  him  accord- 
ingly. Before,  however,  he  had  done  so  the  plaintiff 
objected  to  the  decision,  and  he  afterwards  brought 
this  action  to  recover  his  own  ^500  deposit,  as 
money  had  and  received  by  the  defendant  to  his  use, 
and  it  was  held  by  the  Court:  (1)  That  the  agreement 
was  a  wager,  and  so  null  and  void  within  the  Gaming 
Act,  1845  ;  and  (2)  That  the  plaintiff  was  entitled  to 
recover  on  the  ground  that  that  provision  does  not 
apply  to  an  action  by  a  person  to  recover  his  own 
deposit,  and  he  had  here  revoked  the  authority  of 
the  stakeholder  before  he  had  paid  over  the  money. 

If,  however,  a  stakeholder  pays  the  money  over  to  As  to  the 
the  winner  with  the  express  or  implied  assent  of  the  Stakeholder! 
other  party,  then  he  is  discharged  from  any  further 
liability  (/).  No  action  will  lie  by  the  winner  against 
a  stakeholder  for  the  whole  of  the  amount  in  his 
hands,  for  the  stakeholder  is  not,  by  the  fact  of  the 
winning,  converted  into  an  agent  for  the  winner  for 

(c)  Varlcy  v.  Hickman,  17  L.  J.  (C.  P.)  102  ;  Martin  v.  Hewson,  24 
L.  J.  (Ex.)  174  ;  Digglt  v.  Higgs,  2  Ex.  D.  422  ;  46  L.  J.  Ex.  721. 

(</)  0' Sullivan  v.  Thomas,  64  L.  J.  Q.  B.  308;  72  L.  T.  285  ;  Burgi 
v.  Ashlctj  (1900),  1  Q.  B.  744  ;  69  L  J.  Q.  B.  S3^  ;  82  L.  T.  518. 

(<■)  1  Q.  B.  I).  189. 

(f)Horcson  v.  Haneocl;  8  T.  K.  575. 
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red  v. 

Il>bcrt,<. 


anything  beyond  what  he  originally  was,  viz.,  the 
amount  of  the  winner's  own  deposit  {g).  However,  in 
a  recent  case  the  trustee  in  bankruptcy  of  the  winner 
of  one  of  two  depositors  with  a  stakeholder,  was  allowed 
to  recover  the  whole  amount  from  the  stakeholder, 
neither  he  nor  the  other  depositor  raising  any  claim, 
and  the  stakeholder  having  interpleaded  (h).  And  if 
a  stakeholder  pays  over  the  whole  amount  to  some 
third  person  for  the  use  of  the  winner,  then  the  winner 
can  recover  it  from  such  third  person  (i). 


What  is  a 
1  iwful  <;ame 
within  the 
Gaming  Act, 
1845- 


It  will  be  noticed  that  the  Gaming  Act,  1845,  con_ 
tains  a  proviso  that  the  enactment  shall  not  extend  to 
any  subscription  or  contribution,  or  agreement  for  the 
same,  towards  any  plate,  prize,  or  sum  of  money  to 
be  awarded  to  the  winner  or  winners  of  any  lawful 
game,  pastime,  or  exercise.  It  has,  however,  been  held 
that  an  agreement  between  two  persons  to  deposit 
money  in  the  hands  of  a  third,  to  abide  the  event  of 
a  lawful  game  between  the  two,  is  void  within  the 
statute,  and  is  not  a  subscription  or  contribution  for 
a  sum  of  money  to  be  awarded  the  winner  within  the 
proviso  of  that  enactment ;  but  although  the  winner 
of  the  match  cannot  sue  the  loser  or  stakeholder  to 
recover  the  stakes,  yet  he  may  repudiate  the  transac- 
tion, and  bring  an  action  to  recover  back  the  amount 
deposited  by  him  with  the  stakeholder  (/<;). 


Horse-racin-.  Horse- racing  is  allowed  on  the  principle  that  it  tends 
to  improve  the  breed  of  horses  (/) ;  but,  of  course, 
wagers  on  the  result  of  such  races  are  void. 


(</)  All  port  v.  N11U,  1  C.  B.  974. 

(//)  Shoolbred  v.  Robertt  (1900),  2  Q.  B.  497  ;  6)  L.  J.  Q.  B.  800; 
s3  I,  T.  37. 

(i)  Simpson  v.  Bloss,  7  Taunt.  246. 

1/.)  Diggh  v.  Higgi,  2  Kx.  D.  422;  46  L.  J.  Ex.  721  ;  Shoolbred  v. 
Robi  rt$,  hu]. 1.1. 

(/)  The  statute  on  the  subject  is  18  Geo.  2,  c.  34,  the  enactments 
of  which,  so  far  as  they  relate  exclusively  to  horse-racing,  appear  not 
to  be  affected  by  8  &  9  Vict.  c.  109. 
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Lotteries  are  rendered  illegal  by  the  provisions  ofLotfa 
the  Lottery  Acts  (m).  But  a  lottery  constituted  avow- 
edly for  the  benefit  of  its  members,  making  certain  of 
them  entitled  to  particular  benefits  by  the  process  of 
periodical  drawings,  does  not  come  within  the  scope 
of  these  enactments  (n). 

By  a  statute  known  as  Leeman's  Act  (0)  it  is  pro-  Leeman's  Act. 
vided  that  all  contracts  for  the  sale  and  purchase  of 
shares  and  stock  in  joint-stock  banking  companies,  are 
void  if  they  do  not  specify  the  distinguishing  numbers 
of  such  shares  or  stock,  or,  if  there  are  no  distinguish- 
ing numbers,  every  person  in  whose  name  they  stand 
as  registered  proprietor.  A  custom  exists  on  the  Stock 
Exchange  to  disregard  this  Act,  and  there  is,  in  fact,  a 
rule  on  the  Stock  Exchange  that  if  a  member  shelters 
himself  behind  its  provisions  he  shall  be  liable  to  ex- 
pulsion. If  a  client  of  a  stockbroker,  knowing  of  this  Seymour  v. 
custom,  has  permitted  the  stockbroker  to  enter  into  a 
contract  in  breach  of  this  Act,  he  is  bound  to  indemnify 
the  stockbroker,  so  that  any  loss  may  be  recovered  from 
him  by  the  stockbroker  notwithstanding  the  provisions 
of  the  Act,  on  the  principle  that  he  has  knowingly 
caused  the  stockbroker  to  incur  a  practical,  though 
not  a  legal  liability,  and  is  therefore  bound  to  in- 
demnify him  therefrom  (p).  But  if  the  client  did  not  Perry  v. 
know  of  the  custom  existing  on  the  Stock  Exchange 
to  disregard  Leeman's  Act,  then  it  is  otherwise,  the 
custom  having  been  held  to  be  unreasonable  (q),  and  it 
being  a  well-established  rule  that  a  person  is  only  bound 
by  an  unreasonable  custom  if  at  the  time  of  dealing 


(//))  10  &   11   Win.   3,  c.   17,  and  42  Geo.   3,  c.    1 19.     See   / 
v.  Pearson  (1893),  2  Ch.  154  ;  62  L.  J.  Ch.  636  ;  68  L.  T.  709. 

(n)  Waliingford  v.  Mutual  Society,  5  App.  Cas.  6S5  :  50  L.  J.  Q.  B. 
49  ;  43  L.  T.  258;  29  YV.  K.  81.  See  also  on  this  subject,  Smith  v. 
Anderson,  15  Oh.  I>.  269;  50  L.  J.  Ch.  47  ;  43  L.  T.  429;  20  W.  R. 
22  ;  Jennings  v.  Hammond,  L.  Ft.  9  Q.  B.  D.22J  :  51  L.  J.  Q.  B.  49  ; 

(0)  30  &  31  Vict.  c.  29. 

(p)  Seymour  v.  Bridge,  14  Q.  B.  1).  460;  ^4  L.  J.  Q.  B.  347. 

iq)  Perry  v.  Barnett,  15  Q.  B.  1  >.  388 :  54  L.  J.  Q.  15.  466 ;  53  L  T 
5^5- 
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he  knew  of  it,  and  expressly  or  impliedly  agreed  to  be 
bound  by  it  (r). 

Bills  notes,  M   a   bill   °f   exchange,   promissory    note,   or   other 

i.r  mortgages    security   is   given  for  some   debt  won   by   gaming,  or 

given  for  .  ^oo 

gaming  debts,  by  betting  on  games,  or  lent  for  such  purpose,  this 
is  a  matter  not  governed  by  the  Gaming  Act,  1845  (s), 
but  by  the  Gaming  Act,  1835  (/),  which  provides  that 
such  bills,  notes,  &c,  shall  not  be  absolutely  void,  but 
shall  be  deemed  and  taken  to  have  been  given  or  exe- 
cuted for  an  illegal  consideration.  The  consequence 
of  this  is,  that  if  any  such  security  is  transferred,  before 
it  becomes  due,  to  a  bond  fide  holder  for  value  without 
notice  of  the  illegality — now  styled  a  holder  in  due 
course — he  will  have  a  right  to  recover  thereon,  al- 
though the  person  in  whose  hands  the  same  originally 
was  could  not  have  done  so  (u).  It  is,  however,  pro- 
vided (;>)  that  money  paid  to  the  holder  of  such  a 
security  shall  be  deemed  to  be  paid  on  account  of  the 
person  to  whom  the  same  was  originally  given,  and 
shall  be  deemed  to  be  a  debt  due  and  owing  from  such 
hist -named  person  to  the  person  who  shall  have  paid 
such  money,  and  shall  accordingly  be  recoverable  by 
tance.  action.      Thus,  if  A.  wins  money  of  B.  at  gaming,  and 

B.  gives  a  promissory  note  for  it  to  A.,  who  discounts  it 
with  C.,  who  takes  bond  fide  for  value  without  notice 
of  the  illegality  of  the  consideration  for  which  it  was 
given,  here  C.  can  recover  the  amount  from  B.,  but  B. 
can  in  his  turn  recover  what  he  has  to  pay  from  A. 
Bills,  fcc  It  must  be  borne  in  mind  that  this  statute  does  not 
waters.01  C'  deal  with  all  bills,  notes,  and  securities  given  for  wager- 
ing debts,  but  only  with  such  as  are  given  in  respect  of 
money  won  by  gaming  or  betting  on  games,  on  which 
it  may  be  noticed  that  a  horse-race  has  recently  been 


(r)  Sweet)  111/  v.  I'earce,  9  W.  R.  343  ;    ttlackburn  v.  Mason,  68  L.  T. 
510. 

(*)  8  &  9  Vict.  0.  109,  B.  15. 

[t]  5  &6  Wm.  4,  c.  41,  amending  9  Anne,  c.  14. 

(u)  45  &  46  Vict.  c.  6l,  ss.  29,  30. 

(x)  5  &  6  Win.  4,  c.  41,  s.  2. 
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held  to  be  a  "game"  (a).  Therefore,  as  regards  any  Woo/fv. 
such  instrument  given  in  respect  of  a  wager  transaction  an 
not  of  this  character,  the  statute  just  referred  to  has 
no  application,  e.g.  a  promissory  note  given  for  a  bet 
lost  over  the  result  of  a  contested  election.  The 
instrument  in  such  cases  is  simply  given  in  respect  of 
a  void  tratisaction,  and  therefore,  though  it  cannot  be 
sued  upon  by  the  party  to  whom  given,  because  there 
is  no  consideration,  yet  it  can  be  sued  upon  by  a 
holder  for  value,  and  this  even  though  he  had  notice 
of  what  it  was  given  for;  nor  is  it  necessary  for  such 
a  holder  to  shew  that  he  gave  value  for  it,  though  if 
proved  that  he  gave  none  he  cannot  recover  (b). 

Any  person   insuring   another's   life   must    have   an  Wager 
interest    therein,  or    the    policy   will    be    illegal    and  '"' 
void  (c). 

Simony  is  an  offence  which  consists  in  the  buying  simony. 
and  selling  of   holy  orders,  and  any  bond   or  contract 
involving  simony  is  illegal  and  void  (d). 

By  the  Sunday  Observance  Act,  1677  (e),  it  is  pro-  Sunday  Obsei- 
vided  that  "  no  tradesman,  artificer,  workman,  labourer,  ^"^ 
or  other  person  whatsoever,  shall  do  or  exercise  any 
worldly  labour,  business,  or  work  of  their  ordinary 
callings  upon  the  Lord's  Day,  or  any  part  thereof 
(works  of  necessity  and  charity  only  excepted)  ;  and 
that  every  person  being  of  the  age  of  fourteen  years  or 
upwards  offending  in  the  premises  shall  for  every  such 
offence  forfeit  the  sum  of  five  shillings."      This  statute 


(a)  Woo!/  v.  Hamilton  (1898).  2  Q.  B.  337  ;  67  L.  J.  Q.  B.  917;  79 
L.  T.  49. 

(b)  Fitch  v.  Jones,  5  E.  &  B.  245  ;  LiUty  v.  Ranken,  56  L.  J.  Q.  B. 
248;  55  L.  T.  814  ;  Hawker  v.  Hal/ewell,  25  L.  J.  Ch.  558. 

(c)  14  Ceo.  3.  c.  48  ;  ante,  pp.  209,  210. 

(</)  See  hereon  31  Eliz.  c.  6  ;  12  Anne,  st.  2,  c.  12  ;  Fox  v.  Bishop  of 
Chester,  Tudor's  Leading  Conveyancing  Cases,  190  ;  6  Bine.  1. 

(c)  29  Car.  2,  c.  7,  s.  1.  This  statute  is  more  generally  known  as 
the  "Lord's  Dav  Act." 
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is  still  iu  force,  and  under  it  contracts  so  entered  into 
are  illegal  and  void,  and  no  action  can  be  maintained 
thereon  ;  and  it  has  been  decided  that  if  a  person  buys 
goods  of  a  tradesman  on  a  Sunday,  although  he  keeps 
them  after  that  day,  yet  that  alone  will  not  render 
Rule  of  him  liable  for  the  price  (/).      Although   this  statute 

generis.  uses  the   words  "  or  other   person   whatsoever,"  yet  it 

does  not  extend  to  every  person,  but  these  general 
words  must  be  taken  to  be  limited  by  the  particular 
words  immediately  preceding  them,  and  it  will  only 
include  persons  coming  within  that  class — that  is,  it 
will  only  include  persons  ejusdcm  generis.  The  pro- 
vision also  only  applies  to  an  act  done  in  the  way  of 
one's  ordinary  calling,  so  that  it  will  not  apply  to  an 
act  done  by  one  of  the  persons  within  its  provisions, 
but  which  act  is  not  of  the  kind  that  he  ordinarily 
does  :  thus,  if  a  person  who  is  a  horse-dealer  sells  a 
horse  on  a  Sunday  and  gives  a  warranty  with  it,  no 
action  lies  against  him  on  his  warranty  ;  but  if  he  is 
not  a  person  who  usually  deals  in  horses,  but  simply 
a  private  individual  selling  a  horse,  it  will  be  different, 
for  the  sale  and  the  warranty  are  not  in  the  course  of 
Offences  under  his  ordinary  calliug.  It  has  been  decided  under  this 
statute  that  a  person  can  commit  but  one  offence  on 
one  Sunday  by  exercising  his  ordinary  calling  con- 
trary to  the  statute  ;  but  this  pertains  to  criminal 
law  (g). 

Where  an  instrument  is  illegal,  either  by  the  com- 
mon law  or  by  statute,  it  cannot  be  afterwards  con- 
firmed, the  maxim  being,  Quod  ah  initio  non  xaJrl  in. 
Ira rt a  frui jut r is  n tm  convalescit. 

Effect  of  The  mere  fact  that  an  instrument  which  ought  to 

MiMtromeot  nave  ^een  stamped   nas  n°t  been  stamped  within  the 
within  the        proper  time  is  not  to  render  it  illegal,  but  that  it  can- 
not  be  given  in  evidence  until  stamped  ;   and  it  is  the 

(/)  Simpson  v.  Nicholls,  3  M.  &  W.  240. 

i'j)  Cnpps  v.  Burden,  1  S.  L.  C.  632 ;  Cowp.  640. 


proper  time. 
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duty  of  the  officer  of  the  court  to  call  the  attention  of 

the  court  to  any  want  or  insufficiency  of  the  stamp  (h). 

An   unstamped   instrument   may,   however,   be   put   in 

evidence  for  collateral  purposes :   thus  an   unstamped 

promissory  note  may  be  handed  to  a  witness  in  order 

to  challenge  his  recollection  (/).      An  ordinary  agree-  Stamp  Act, 

ment  requires  a  stamp  of  6d.,  and  must  be  stamped  ? 

within   fourteen   days   of  execution  (j),  or  afterwards 

can  only  be  stamped  on  payment  of  a  penalty  of  £10, 

and   if    paid   in   court,   a   further   penalty   of    £1    (/,). 

The  following  agreements,  however,  are  exempted  from 

stamp  duty  : — 

1.  An  agreement  or  memorandum  the  matter  where-  Exemption* 
of  is  not  of  the  value  of  £5.  dutv.81""1' 

2.  An  agreement  or  memorandum  for  the  hire  of 
any  labourer,  artificer,  manufacturer,  or  menial  servant. 

3.  An  agreement,  treaty,  or  memorandum  made  for 
or  relating  to  the  sale  of  any  goods,  wares,  or  mer- 
chandise. 

4.  An  agreement  or  memorandum  made  between 
the  master  and  mariners  of  any  ship  or  vessel,  for 
wages  on  any  voyage  coastwise  from  port  to  port  in 
the  United  Kingdom  (7). 

A  cognovit  or  I.O.U.  does  not  require  stamping, 
unless  it  contains  some  special  terms  of  agreement  (m  >. 

(h)  54  &  55  Vict.  c.  39,  s.  14. 

(0  Hire/to//  v.  Bullough  (1896),  1  Q.  B.  325  ;  65  L.  J.  Q.  B.  2^2  ; 
74  L-  T.  27. 

I  ;)  This  right  to  stamp  within  fourteen  days  of  execution,  is  only 
under  a  regulation  of  the  Commissioners  of  Inland  Revenue,  which 
they  have  power  to  alter. 

(k)  S4  &  55  Vict.  c.  39,  ss.  14,  15.  The  Commissioners  have,  how- 
ever, power  to  remit  the  penalty  or  any  part  of  it  on  application  (54 
&  55  Vict.  c.  39,  s.  15  (3) ;  58  Vict.  c.  16,  s.  15). 

(1)    54  &  55  Vict.  c.  39,  tit.  "  Agreement." 

(m)  Ames  v.  Hill,  2  B.  &  P.  150;  Fisher  v.  Leslie,  t  Esp.  42  I 
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OF  TORTS  GENERALLY. 

A  tort  may  be  defined  as  some  wrongful  act,  consisting 
in  the  withholding  or  violating  of  some  legal  right  (a), 
and  the  following  are  a  few  instances — under  the  divi- 
sions subsequently  adopted — of  torts  in  respect  of 
which  an  action  will  lie  : — 

1.  Torts  affecting  land  (b),  such  as, 

Trespass  to  land  ; 
Waste ; 
Nuisances. 

2.  Torts   affecting   goods  and  other  personal  pro- 
perty (c),  such  as, 

Wrongful  taking  or  detention  of  goods ; 
Wrongful  distress. 

3.  Torts  affecting  the  person  (d),  such  as, 

Assault  and  Battery  ; 
Libel  and  Slander ; 
Seduction. 

4.  Torts    arising    peculiarly    from    negligence    (c), 
such  as, 

Injuries  by  carriers  to  goods  or  passengers; 
Injuries  from  negligent  driving  (/). 


(a)  See  Broom's  Corns.  746  ;  Pollock's  Torts,  19,  20. 
\b)  Pout,  chap.  ii.  (c)   Poxt,  chap.  iii. 

(d)   Poxt,  chiips.  iv.  and  v.  (e)  Post,  chap.  vi. 

(/)  See  hereon  generally,  Addison  on  Torts,  chap.  i. 
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Now  in  all  the  above  instances  it  must  follow,  that  Every  tort 
as  a  person  has  a  right  to  the  due  protection  of  his  r^utoflotion. 
person  and  his  property,  both  real  and  personal,  that 
these  rights  being  infringed,  he  has  a  right  of  action 
in  respect  of  the  infringement,  and  all  torts  will  be 
found  to  come  in  some  way  under  one  at  least  of  the 
above  heads. 

But   different   torts    might    be    enumerated    almost 
without  end,  for  they  may  be  infinitely  various  in  their 
nature,  and  it  is  impossible  to  lay  down  any  fixed  rule  as 
to  what  will  or  what  will  not  amount  to  a  tort  for  which 
an  action  will  lie(//).    It  is  no  good  ground  of  objection  to  The  newness 
an  action  that  injury  of  such  a  kind  has  never  been  made  objection^110 
the  subject  of  any  prior  action,  for,  provided  it  comes  an  ;,ction- 
within  any  principle  upon  which  the  courts  act,  it  is 
sufficient,  although  the  instance  may  be  new  ;  but  if  it 
embraces  some  entirely  new  principle,  and  it  is  sought 
to  make  an  act  a  tort  which  does  not  come  within  any 
former  principle,  then  this  can   only  be  done   by  the 
interference  of  the  legislature.      This  is  expressed  in 
the  case  of  Pasley  v.  Freeman  (h),  by  Ashurst,  J.,  who  Remarks  of 
says  :   "  Where  the  cases  are  new  in   their  principle,  m  p^L  Y\' 
there   I   admit  that  it  is  necessary   to    have   recourse  Fr«™nn- 
to    legislative    interposition    in    order   to    remedy  the 
grievance  ;   but  where  the  case  is  only  new  in  the  in- 
stance, and  the  only  question  is  upon  the  application 
of  a  principle  recognized  in  the  law  to  such  new  case, 
it  will    be  just   as  competent   to   courts  of  justice  to 
apply   the  principle  to  any  case   that  may  arise   two 
centuries  hence  as  it  was  two  centuries  ago."     That  this 
is  so  is  well  shewn  by  the  case  of  Langridgt  v.  Levy  (i),  Langridge  » 
which  presents  a  highly  novel  instance  of  a  tort.      In  Levv' 
that  case  the  father  of  the  plaintiff  had  bought  a  gun 
of  the  defendant,  stating  at  the  time  of  buying  it  that 
it  was  required   for  the   use  of  himself  and  his  sons, 

(7)  See  Ashby  v.  White,  1  S.  L.  C.  240  ;  Lord  Raymond,  7  $8. 

(A)  2  S.  L.  C.  66;  3  T.  R.  51. 

(i)    2  M.  &  W.  519;  in  error,  4  M.  &  \V.  3^7. 
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of  whom  the  plaintiff  was  one,  and  the  defendant  gave 
him  a  warranty  that  it  was  made  by  a  particular 
maker,  which  was  untrue.  The  plaintiff  used  the  gun, 
ami  it  burst  and  injured  him,  and  this  action  was 
brought  for  damages  in  respect  of  the  breach  of  duty 
on  the  part  of  the  defendant ;  and  it  being  proved  that 
the  defendant  had  wilfully,  or  at  any  rate  recklessly, 
made  the  false  warranty,  and  that  the  gun  had  been 
used  by  the  plaintiff,  who  was  one  of  the  persons  who 
it  was  contemplated  should  use  it,  it  was  held  that 
the  defendant  was  liable  for  his  deceit,  and  that  the 
plaintiff  was  entitled  to  recover  (k). 

Injuria  sin<  A  tort  may  be  committed  although  no  actual  harm 

damvlm^ne    is  done  by  the  tortious  act,  for  if  a  person  has  what  in 
injurid.  ^he  eyes  0f  the  law  is  considered  as  a  legal  right,  and 

that  right  is  infringed,  he  has  an  action  in  respect  of 
it,  even  though  it  has  not  hurt  him,  and  this  is  said  to 
be  injuria  sine  damno  (7).  On  the  other  hand,  some 
substantial  harm  may  be  done  to  a  person,  but  yet  he 
may  have  no  right  of  action  in  respect  of  it,  because, 
although  damage  has  been  done  to  him,  yet  no  legal 
right  has  been  infringed,  and  therefore  no  injury  done 
to  him  in  the  eyes  of  the  law,  and  this  is  said  to  be  dam- 
,iiiw  sine  injurid  (ra).  This  subject  has  already  been 
sufficiently  considered  at  the  pages  referred  to  below. 

Distinction  Some  torts  may  amount  to  crimes,  but  many  do  not, 

^crimes3.' tS  and  it   is  very  important  to  properly  understand  the 

difference  between  mere  torts  and  crimes.      A  tort  has 

been  already  defined  (n),  and  a  crime  may  be  described 

as   some  breach   or  violation   of  a  public  right.      The 


(A)  Am  a  novel  instance  of  a  tort,  see  Wilkinson  v.  Downton  (1897), 
2  Q.  B.  57  ;  66  L.  J.  Q.  B.  493;  76  L.  T.  493.  See  also  Dulieu  v. 
White  (1901),  2  K.  B.  669  ;  70  L.  J.  K.  B.  837;  85  L.  T.  126;  ante, 

P-  6. 

1/1    See  ante,  pp.  3,  4,  and  case  of  Ashby  v.  White,   there  cited  and 

1   fi  rred  to. 
[m    Bee  ante,  pp.  4,  5,  and  cases  of  Acton  v.  Blundell  and  Alien  v. 

Flood,  there  cited  and  referred  to.     See  also  Addison  on  Torts,  ch.  i. 

X.    I. 

n  1  Ante,  p.  316. 
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real  distinction  between  an  act  which  is  simply  and 
purely  a  tort,  and  an  act  which  is  not  only  a  tort  but 
also  an  actual  crime,  is  that,  whilst  the  tort  is  simply  a 
wrong  affecting  the  civil  right  of  some  particular  person 
or  persons,  a  crime  affects  a  public  right,  injuring  the 
whole,  or  a  number,  of  the  community  (0). 

It  must,  therefore,  be  apparent  to  every  reader  that  As  to  torts 
there  are   many  wrongful  acts  which,  though  amount-  amountto° 
ing  to  torts,  yet  do  not  come  within  the  category  ofcrimes- 
crimes.      Thus  particularly   may  be  enumerated  torts 
arising  from  the  negligence  of  one's  servants  or  agents. 
If  a  coachman  is  driving  his  master's  carriage  in  the 
ordinary  course  of  his  duty,  and  by  his  negligence  he 
runs  over  a  person,  this  is  a  tort  for  which  the  master 
may  be  liable  in  a  civil  action,  but  it  is  nothing  more  ; 
there    is    no   crime    on    the    master's  part.      Again,   a 
private  nuisance — that  is,  a  nuisance  which  does  not 
affect  the  public  at  large,  but  simply  some  individual 
— is  a  tort,  but  not  a  crime. 

But,  on  the  other  hand,  many  acts  may  not  only  be  As  to  torts 
torts,  but  may  also  amount  to  actual  crimes  punishable  crimes. 
by  the  criminal  law  ;  thus,  in  our  first  instance  given 
above,  we  have  it  that  the  master  has  committed  a  tort, 
but  no  crime,  but  with  regard  to  the  coachman  the  case 
may  be  very  different,  for  he  may  possibly  have  been 
guilty  of  a  criminal  offence  amounting  to  manslaughter. 
So,  also,  if  a  nuisance  is  not  merely  a  private  but  a 
public  one — that  is,  one  affecting  the  public  at  large  — 
this  is  an  offence  for  which  the  person  committing  it 
is  liable  to  be  indicted. 

When  a  tortious  act  is  also  a  crime,  and  a  crime  of  where  :i  tori 

is  iilso  '\  crime 

such  a  high  nature  as  to  amount  to  felony  (p),  it  was  the  civil 


(o)  See  Brown's  Law  Diet.  p.  151,  title  "Crime." 

(/>)  A  felony  at  common  law  was  an  offence  which  occasioned  for- 
feiture of  a  man's  property,  and  was  generally  applied  to  a  higher 
class  of  offences  than  comprised  under  the  term  "misdemeanour." 
Now,  however,  bv  various  statutes,  numerous  offences  have  be  a 
classed  indiscriminately  as  felonies  and  misdemeanours,  and  forfeiture 
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remedy  is  not  formerly  considered  that  the  civil  right  which  a  person 
suspended  had  to  maintain  an  action  in  respect  of  the  injury 
until  after        done  to  him,  was  suspended  until  the  felony  had  been 

prosecution.  .  .  .  . 

punished,  for  it  was  said  "  the  policy  of  the  law  requires 
that  before  the  party  injured  by  any  felonious  act  can 
seek  civil  redress  for  it,  the  matter  should  be  heard  and 
disposed  of  before  the  proper  criminal  tribunal,  in  order 
that  the  justice  of  the  country  may  be  first  satisfied  in 
respect  of  the  public  offence  "  (q).  This,  however,  is 
not  now  the  law,  for  it  has  been  decided  that  if  a  person 
would  have  a  right  of  action  for  another's  wrongful  act, 
it  makes  no  difference  that  that  wrongful  act  in  fact 
amounts  to  a  felony,  unless  the  court  considers  that  it 
was  under  the  circumstances  the  plaintiff's  duty  to  pro- 
secute, and  that  he  has  neglected  to  do  so  (r).  Such 
a  duty  would  ordinarily  be  existing  so  as  to  prevent  an 
action  against  the  felon  himself  before  prosecution,  but 
this  does  not  apply  as  regards  claims  by  or  against 
third  persons  arising  out  of  the  felony  (s). 


A  ppleby  \ 
Franklin. 


When  both  With  respect,  however,  to  some  torts  amounting  to 

civil  proceed-  crimes,  the  injured  party  cannot  take  both  civil  and 
mgs  cannot  be  criminal  proceedings ;  but  these  are  cases  in  which, 
though  the  act  does  amount  to  a  crime,  yet  it  is  to  a 
certain  extent  a  crime  directly  aud  particularly  affect- 
ing the  individual,  and  not  the  public  at  large.  Thus, 
for  an  assault,  where  there  is  a  criminal  prosecution 
and  there  is  also  a  civil  action  for  damages  pending, 
sentence  will  not  be  passed  for  the  crime  whilst  such 

24  k  25  Vict,    action  is  pending  (t).      It  has  also  been  enacted  that 
c.  100,  m.  44,     ...... .  iii-  .1  •  . 

,s.  it  the  justices,  upon  the  hearing,  upon  the  merits,  of 


for  felony  having  by  33  &  34  Vict.  c.  23  been  abolished,  the  original 
distinctions  between  felonies  and  misdemeanours  are  now  to  a  great 
extent  gone, 

(7)   Per  Lord  Ellenborough,  C.J.,  in  Crosby  v.  Lewj,  12  East,  413. 

(r)  Midland  Insurance  Company  v.  Smith,  6  Q.  B.  D.  561  ;  50. L.  J. 
Q.  ]',.  329  ;  45  L.  T.  411;  29  W.  K.  850;  Re  Shepherd,  ex  parte  Ball, 
10  Ch.  O.  667  ;  48  L.  J.  Bk.  57  ;  Roopcv.  D'Avigdore,  10  Q.  B.  D.  412  ; 
48  L.  T.  761. 

(*)  Appleby  v.  Franklin,  17  Q.  B.  D.  93;  55  L.  J.  Q.  B.  129;  54 
L.  T.  135  ;  34  W.  It.  231. 

(t)  Rc>j.  v.  Mahon,  4  A.  &  E.  575. 
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any  summary  proceedings  for  assault  or  battery,  shall 
deem  the  offence  not  proved,  or  to  be  justified,  or  to  be 
so  trilling  as  not  to  merit  any  punishment,  and  shall 
accordingly  dismiss  the  complaint,  they  shall  forthwith 
make  out  a  certificate  under  their  hands  stating  the* 
fact  of  such  dismissal,  and  shall  deliver  such  certificate 
to  the  party  against  whom  the  complaint  was  pre- 
ferred (u)  ;  and  that  if  any  person  against  whom  any 
such  complaint  shall  have  been  preferred  shall  have 
obtained  such  a  certificate,  or  having  been  convicted 
shall  have  paid  the  whole  amount  adjudged  to  be  paid, 
or  shall  have  suffered  the  imprisonment  awarded,  in 
every  such  case  he  (v)  shall  be  released  from  all  further 
or  other  proceedings,  civil  or  criminal,  for  the  same 
cause  (w). 

The  term  <;  tort"  is  frequently  used  for  the  purpose  The  term 

„  .    .  .     -,  j  »  "tort"  is  used 

of   denoting  a   wrong  or  injury  quite  independent   oi  in  contradis- 
contract  (x) ;   but  in  the  definition  at  the  commence-  tJJjSSj.. 
ment    of  the    present  chapter  a   wider  application   is 
i^iven  to  it,  viz.,  that  it  is  some   wrongful  act  which 
consists    in    the   withholding  or   violating   some  legal 
right,  and,  as  will  be  presently  noticed,  there  are  many  Qu»si  torts, 
torts  in  some  way  connected  with  contracts,  and  which 
are  said  to  arise  out  of  or  flow  from  contracts.     Before, 
however,   proceeding  to  further  notice  this,  it   is  im- 
portant to  have  a  correct  appreciation  of  the  difference 
between  rights  arising   from   breach   of  contract,   and 
rights  arising  from  tort,  using  the  latter  term  as  signi- 
fying an  injury  independent  of  contract,  for  these  are 
the  mere  ordinary  and  usual  kind  of  torts. 

Where  a  person's  right  arises  from  a  wrongful   act  Difference 
independently  of  any  contract,  his  action  is  styled  an  arising  fr0m 
action  ex  delicto,  but  when  arising  strictly   out  of  a  JJjJJjSeiSj 

of  contracts. 
(/')  24  &  215  Vict.  c.  100.  s.  44. 

(v)  Dyer  v.  Munday  (1895),  1  Q.  B.  742;  64  L.  J.  Q.  B.   [48  ;  72  L. 
T.  448. 

(w)  Sect.  45. 

(x)  See  it  so  defined  in  Brown's  Law  Diet.  534. 
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Mistake  in 
telegraphic 
message. 


H'  nn  u  v. 

PendU  r. 


contract  it  is  called  an  action  ex  contractu,  and  in  this 
latter  kind  it  is  necessary  that  there  should  be  privity 
between  the  plaintiff"  and  the  defendant,  for  a  person 
cannot  sue  upon  a  contract  when  there  is  no  privity 
between  himself  and  the  party  against  whom  he  claims. 
Thus,  if  a  person  sends  a  message  by  a  telegraphic 
company,  and  a  mistake  is  made  by  the  company  in 
sending  it,  whereby  he  (the  sender)  is  injured,  here 
there  is  privity  of  contract  between  him  and  the  com- 
pany, and  he  has  a  right  of  action  ex  contractu  against 
them.  13ut  if  through  the  mistake  an  injury  happens 
to  the  person  to  whom  the  message  is  sent,  there  being 
no  privity  of  contract  between  him  and  the  company 
— for  he  indeed  made  no  contract  with  them — he  can 
have  no  right  of  action  against  them  ex  contractu  (y), 
though  possibly  he  might  have  such  a  right  ex  delicto, 
on  the  ground  of  the  company  having  been  guilty  of 
a  tort  by  reason  of  the  breach  of  their  proper  duty. 
To  support  an  action  ex  contractu,  therefore,  it  is  essen- 
tial that  there  should  be  privity  between  the  parties  ; 
but  with  regard  to  a  tort — again  using  that  term  as 
signifying  an  injury  arising  independently  of  contract 
— the  right  of  action  has  nothing  to  do  with  any  privity 
between  the  parties,  but  exists  simply  because  of  the 
withholding  or  violation  of  some  right  (z).  That  this 
is  so  is  shewn  by  the  case  of  Langridge  v.  Levy,  the 
facts  in  which  have  been  already  stated  (a).  So  also  in 
another  case  the  plaintiff  had  been  employed  by  a  ship- 
owner to  paint  his  ship,  and  the  defendant  had  been 
employed  by  the  shipowner  to  put  up  a  staging  round 
the  ship  for  the  purpose  of  the  painting.  The  plaintiff, 
owing  to  a  defect  in  the  staging,  fell  and  was  injured. 
It  was  held  that  privity  being  in  no  way  essential  to 
an  action  of  tort,  the  plaintiff  could  recover  damages 
against  the  defendant,  as  the  defendant  was  under  an 

(>/)  Play  ford  v.  United  Kingdom  Telegraph  Co.,  L.  R.  4  Q.  B.  706  ; 
Addison  <'ii  Torts,  676. 

1.1  Qerhard  v.  Bates,  2  E.  &  B.  476  ;  Langridge  v.  Levy\2  ."Vr.  &  W. 
519. 

(a)  Ante,  pp.  317,  31S. 
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obligation,  in  erecting  the  staging,  to  see  that  it  was  in 
a  tit  and  proper  state  for  the  use  of  persons  who  might 
naturally  be  expected  to  come  upon  it  (b). 

But  there  are  many  kinds  of  torts  arising  out  of  There  are 

,     .  .  i  •   i     ,  i  i         i  many  cases  in 

contract, — being  cases  in  which  there  has  been  a  con-  ^jji,  jt  may 
tract  and  a  breach  of  that  contract,— which,  looked  at  Jj^JJJ 
in  one  way,  furnish  a  right  of  action  ex  contractu,  and  for  a  tort  or 

*  for  ;i  br63.c'fi  of 

looked  at  in  another  way  furnish  a  right  of  action  ex  contract. 
delicto.  Thus,  in  the  case  of  Langridge  v.  Levy,  before 
referred  to  (c),  there  was  a  valid  contract  of  warranty 
of  the  gun  to  the  father  who  bought  it,  and  on  a 
breach  of  that  warranty,  as  regarded  him,  he  might 
have  brought  an  action  ex  contractu;  but  the  actual 
fact  in  the  case  was  that  the  breach  happened  as 
regarded  the  son,  between  whom  and  the  defendant 
there  was  no  privity,  he  not  having  been  in  any  way 
a  party  to  the  contract ;  but  he  was  held  entitled  to 
succeed  in  an  action  ex  delicto.  The  point  we  are  at 
present  considering  is  well  explained  by  Mr.  Broom  in 
his  Commentaries  on  the  Common  Law  (d),  and  we 
cannot  do  better  than  quote  the  passage  from  that 
work :  "  Although  tort  in  general  differs  essentially 
from  contract  as  the  foundation  of  an  action,  it  not 
infrequently  happens  that  a  particular  transaction 
admits  of  being  regarded  from  two  different  points  of 
view,  so  that  when  contemplated  from  one  of  these, 
it  presents  all  the  characteristics  of  a  good  cause 
of  action  ex  contractu,  and  when  regarded  from  the 
other  it  offers  to  the  pleader's  eyes  sufficient  mate- 
rials whereupon  to  found  an  action  ex  delicto.  Thus 
carriers  warrant  the  transportation  and  delivery  of 
goods  intrusted  to  them.  Attorneys,  surgeons,  and 
engineers  undertake  to  discharge  their  duty  with  a 
reasonable    amount  of    skill  and  with   integrity ;   and 


(6)  Heaven  v.  Pender,  1 1  <>.  B.  D.  503;  52  L.  J.  Q.  B    702  ;  49  L. 

T.  537- 
(c)  Ante,  p.  317. 
(rf)  Page  773. 
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for  any  neglect  or  unsldl fulness  by  individuals  be- 
longing* to  one  of  these  professions,  a  party  who  has 
been  injured  thereby  may  maintain  an  action,  either 
in  tort  for  the  torong  done,  or  in  contract,  at  his 
election  "  (e). 

Privity  is  But  even  in  cases  where  the  tort  flows  from  con- 

sul y  in  torts,    tract,  the  rule  that  privity  between  the  parties  is  not 
necessary  still  applies  (/). 


Certain  cases 

in  which  no 
remedy  for 
torts. 


Having  now  considered  the  nature  of  torts,  the  dis- 
tinctions between  mere  torts  and  acts  actually  amount- 
ing to  crimes,  and  the  differences  between  acts  which 
are  purely  and  simply  torts  in  the  more  limited  sense 
of  the  word,  and  breaches  of  contract,  it  remains  but 
to  notice  in  this  chapter  that  there  are  certain  acts 
for  which,  although  they  are  torts,  yet  the  law — prin- 
cipally upon  public  grounds — allows  no  redress. 


Maxim  that  There  is   no   remedy  for   a   tort  committed   by  the 

do  no'wron".    sovereign,   because  of  the  maxim   or  rule,   "  The  king 
can  do  no  wrong  "  (g). 


(e)  From  the  above  the  student  will  perceive  that  there  are  various 
matters  before  treated  of  under  Part  I.,  "  Contracts,"  which  might 
perhaps  with  equal  propriety  be  considered  in  this  part  "Torts,"  par- 
ticularly such  subjects  as  Carriers,  Innkeepers,  and  Bailments  gene- 
rally. 

(/)  Gerhard  v.  /lutes,  2  E.  &  B.  476 ;  Lcmgridge  v.  Levy,  2  M.  & 
W.  510. 

(;/)  Broom's  Legal  Maxims,  38.  This  maxim  is  explained  thus  in 
Broom's  Legal  Maxims,  38,  39:  "Its  meaning  is,  first,  that  the 
sovereign  individually  and  fully  in  his  natural  capacity  is  independent 
of,  and  is  not  amenable  to,  any  other  earthly  power  or  jurisdiction,  and 
that  whatever  may  be  amiss  in  the  condition  of  public  affairs  is  not  to 
be  imputed  to  the  king,  so  as  to  render  him  answerable  for  it  personally 
to  his  people  ;  secondly,  the  above  maxim  means  that  the  prerogative 
of  the  Crown  extends  not  to  do  any  injury,  because,  being  created 
for  the  benefit  of  the  people,  it  cannot  be  exerted  to  their  prejudice, 
and  it,  is  therefore,  a  fundamental  general  rule  that  the  king  cannot 
sanction  any  act  forbidd<  n  by  law,  so  that  in  this  point  of  view  he  is 
under  and  not  above  the  laws,  and  he  is  bound  by  them  equally  as  his 
bs.  li,  then,  the  sovereign  personally  command  an  unlawful  act 
to  be  done,  the  offence  of  the  instrument  is  not  thereby  indemnified, 
for  though  the  king  is  not  himself  under  the  coercive  power  of  the  law, 
yet  in  many  cases  his  commands  are  under  the  directive  power  of  the 
law,  which  makes  the  act  itself  invalid  if  unlawful,  and  so  renders  the 
instrument  of  execution  thereof  obnoxious  to  punishment." 


OF    TORTS    GENERALLY. 

For  any  act  done  by  a  judge  of  a  court  of  record  Acts  done  i.y 
no    action    lies,   provided    such    act    is    done    in    theaeouftof 
course  of  his  legal  duties,  for  it  is  considered  for  the  Ier""' 
benefit  of   the    community  at    large   that    the   judg 
should  have  full  scope,   and  not  be  fettered  and   im- 
peded  by   any  restraint   and   apprehensions,   and   this 
is    so    even    although    a    judge's   acts   are    shewn    to 
have    proceeded   from   malice    (//).      J3ut   if   an   act  is 
done   by   a  judge  not  acting  judicially,  or  if   an   act 
is  done  by  him  in  respect  of  some  matter  which  was 
not  within   his  jurisdiction,  as  he  knew,  or  ought  to 
have   known,  he   is   not  protected   then,  but  is  liable 
in  the  same  way  as  any  other  person  (i).      The  same 
principle  is  applied  also  to  a  limited  extent  to  arbi- 
trators, who   are  not   liable  for  mistakes  or  errors  of 
judgment,  or  even  for  their  acts  of  negligence,  if  they 
act  honestly  (k). 

Again,  a  superior  officer  is  justified  in  arresting  and  Act  done  by 

.».»,,  „,..;)  superior 

imprisoning   an  interior   tor  the  purpose  ot    bringing  officer. 

him  to  a  court-martial  in  accordance  with  the  rules  of 

the  service ;   and  this  is  so  even  although  the  person 

so  arrested  is  not  ultimately  brought  to  a  court-martial, 

if   the   arrest   was   in    respect   of    some    matter   fairly 

cognisable  by  a  military  tribunal,  and  no  action  will 

lie  against  the  superior  officer  (/).      And  this  rule  has  Dawkins  v. 

•    t  p         i         •      ■>  i  i      •  i    i   i.i     l    ..LordPaulet. 

been  carried  so  iar  that  it  lias   been  decided  that   it 

will  apply  even  although  the  tortious  act  complained 

of  is  done   maliciously,   and   without   reasonable    and 

probable  cause  (m). 

If  two   or   more   persons    commit   a   tort,   and   the  Ex  turpi 
plaintiff  recovers  against  them,   but  levies   the   whole  or#ur  actio. 

Ii)  Anderson  v.  (iorrie  (1S95),  l  Q-  B-  66$  ;  71  L.  T.  3S2. 

(t)  Scott  v.  Stansfield,  L.  R.  3  Ex.  220;  and  see  Broom's  Corns. 
103-107,  and  cases  there  cited  and  referred  to. 

{k)  Poppa  v.  Rose,  L.  R.  7  C.  P.  725:  Chamiers  v.  Ooldthorpe, 
(1 001),  1  Q.  B.  624  ;  70  L.  .1.  K.  B.  4S2. 

(/)  Hannafoad  v.  Hunn,  2  I',  ft  P.  148;  Dawkins  v.  Lord  Rokeby, 
4  F.  ft  F.  806. 

(///)  Dawkins  v.  /."/•</  Paulet,  L.  R.  5  <.,>.  B.  94. 
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Directors' 
Liability] 

Act,  1890. 


damages  on  one,  that  one  has  no  right  to  recover  con- 
tribution from  the  other  or  others,  for  Ex,  turpi  causa 
noa  oritur  actio  (n).  An  exception  to  this  rule,  how- 
ever, now  exists  by  reason  of  the  Directors'  Liability 
Act,  1890  (0),  which  provides  that  in  case  of  represen- 
tations made  by  directors  of  companies,  whereby  they 
become  liable  to  pay  damages  under  that  Act,  each 
director  shall  be  entitled  to  contribution,  as  in  cases  of 
contract,  from  any  other  person  who,  if  sued  separately, 
would  have  been  liable  ;  and  it  has  recently  been  held 
that  this  statutory  right  to  contribution  applies  where 
the  directors  are  sued  and  held  liable  in  a  common 
law  action  of  deceit,  just  as  much  as  if  they  had  been 
sued  under  this  Act  (p). 


Indemnifying 
another  from 
consequences 
of  tort. 


If  a  person  is  instructed  to  do  some  palpably 
tortious  act,  and  the  person  so  instructing  him  un- 
dertakes to  indemnify  him  from  the  consequences 
of  such  act,  no  action  will  lie ;  yet  if  the  act  he 
is  so  instructed  to  do,  does  not  appear  of  itself 
manifestly  unlawful,  and  he  does  not  know  it  to  be 
so,  he  can  recover  thereon  (q).  Thus,  if  A.  instructs 
B.  to  drive  certain  cattle  from  a  field,  which  B.  does, 
thereby  unwittingly  committing  a  trespass,  A.  is 
bound  to  indemnify  him  ;  but  if  A.  instructs  B.  to 
assault  a  person,  which  he  does,  this  being  an  act 
manifestly  illegal  in  its  nature,  B.  cannot  call  upon  A. 
to  indemnify  him. 


(n)  Merryiveather  v.  Nixwn,  2  S.  L.  C.  398  ;  8  T.  R.  186.  It  is 
otherwise  in  contract.  As  to  the  position  with  regard  to  the  costs  of 
tin:  action,  when  two  or  more  are  jointly  sued  for  a  tort,  and  set  up 
different  defences,  see  Stum  v.  Dixon,  24  Q.  15.  D.  529  ;  58  L.  J.  Q.  B. 
1  S3  ;  60  L.  T.  560. 

(")  53  &  54  Vict.  c.  64,  s.  5.     See  ante,  p.  291. 

{p)  Ocrson  v.  Simpson  (1903),  2  K.  B.  197  ;  72  L.  J.  K.  B.  603  ;  89 
L.  T.  117. 

(7)  Per  Lord  Kenyon  in  Bferryweather  v.  Nixan,  2  S.  L.  C.  398; 
8  T.  K.  186  ;  Betts  v.  Qibbon,  2  A.  &  E.  57. 


OF    TORTS    AFFECTING     LAND.  j-V 


CHAPTER  II. 

OF    TORTS    AFFECTING    LAND. 

Every  person  possessed  of  land  lias  necessarily  a  right 
to  the  peaceful  possession  and  enjoyment  of  such  land, 
and  the  infringement  of  this  right  is  a  tort  in  respect 

of  which  an  action  will  lie.      The  infringement  of  this  Different  torts 

•    i  ,  i  •  •  iii  l    •         affecting  land. 

right  may  happen  m  various  ways,  but  the  most  im- 
portant infringements  are  by  trespass,  by  commission 
of  nuisances,  and  by  waste. 

A  trespass,  in  its   widest  sense,  signifies  any  trans-  I.  Trespass. 
gression  or  offence  against  the  laws  of  nature,  of  society,  the  term 
or  of  the  country  in  which  we  live,  whether  relating  to    ttesPaaB- 
a   man's  person  or  to  his   property  (a) ;   but   we  have 
here  only  to  consider  trespass  to  land,  which  has  been 
defined  as  a  wrongful  and  unwarrantable  entry  upon 
the  soil  or  land  of  another  person    (b),  and    is  styled 
trespass  quire  clausum  /regit. 

In  considering  the  subject  of  trespass  to  land,  two  Trespass  to 
main  points  present  themselves  for  our  consideration, 
viz. : — 

1.  The  position  of  the  party  claiming  that  a  trespass 
has  been  committed. 

2.  What  will  amount  to  a  trespass. 

Firstly,  then,  as  to  the  position  of  the  party  claiming  i.The  p 

that  a  trespass  has  been  committed.      It  is  necessary  claiming  that 

that  he  should  have  a  valid  title  to  the  land,  and  that  ;l  "T" 

lias  been  com- 

he  should  be  actually  in  the  exclusive  possession  of  the  mittad. 

(a)  Brown's  Law  Diet,  540. 

(b)  Broom's  Corns.  S70. 
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the  great 
essential. 


land  by  himself,  his  servant,  or  agent  (c).  It  is  not, 
however,  actually  essential  that  the  plaintiff  should  in 
every  action  for  trespass  to  his  land  prove  his  strict 
title  thereto,  for  possession  is  the  great  requirement, 
and  if  the  plaintiff  proves  that  he  is  in  possession, 
that  makes  out  a  sufficient  prima  facie  case  on 
which  he  can  recover  (d) ;  but  if  the  defendant  in  any 
such  action  sets  up  in  his  statement  of  defence  that  the 
title  to  the  land  in  respect  of  which  the  trespass  is 
alleged  to  have  been  committed  is  not  in  the  plaintiff', 
but  in  him  the  defendant,  or  in  some  third  person  by 
whose  authority  he  has  entered,  then  the  actual  title 
An  action  for    to  the  land  is  in  question  (e).      An  action  of  trespass, 

t<rt*sp;iss  is 

frequently  therefore,  is  frequently  resorted  to  as  a  method  of  trying 
trythe  title  °  ^e  ^e  to  ^^d,  and  any  such  action  must  be  brought 
within  twelve  years  after  the  time  of  the  accrual  of 
the  right,  except  that  in  cases  of  infancy,  coverture,  or 
lunacy  then  existing,  six  years  is  allowed  from  the 
termination  of  the  disability,  but  thirty  years  is  to  be 
the  utmost  allowance  for  all  disabilities  (/). 


to  land. 


No  action  for         An   action   in   respect    of   trespass  to  land    situate 
landabroatl.     abroad  cannot  be    brought  in   this   country,   although 

both  the  plaintiff  and  the  defendant  are  domiciled  and 

resident  here  (g). 


Very  slight 
evidence  of 
possession  of 
land  is  suf- 
ficient to 
■apport  ;m 
action  for 
trespass. 


We  have  stated  that  the  possession  of  the  land  in 
respect  of  which  the  trespass  is  committed  is  an 
essential  to  the  plaintiff's  case,  but  "  very  slight  evi- 
dence of  possession  is  sufficient  to  establish  a  prima 
facie  title  to  sue  for  an  injury,  such  as  the  occupation 
of  the  soil  with  stones  and  rubbish  which  have  been 
placed  thereon  by  order  of  the  plaintiff,  and  kept 
there  for  some  short  time  without  molestation,  or  the 


(c)  Hotlson  v.  Walker,  L.  I!.  7  Ex.  55. 
[d    See  Broom's  Corns.  S70. 
(e)  Addison  on  Torts,  404. 

(/)  37  &  38  Vict.  c.  57,  ss.   1,  3,  5.     Absence  beyond  seas  does  not 
now  {jive  any  further  time  to  bring  the  action  (s.  4). 
Uf)  British  South  Africa  Co.  v.  Compamhia  >li  Mozambique  (1893), 
602;  63  L.  .1    Q.  B.  70;  69  L.  T.  604. 
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building1  of  a  wall,  or  a  dam,  mound,  or  fence,  which 
goes  on  for  some  weeks  without  interruption  and  is 
then  knocked  down  ;  or  the  enclosure  or  cultivation 
of  a  piece  of  waste  ground,  the  mowing  of  the  grass 
thereof,  or  the  pasturing  of  a  cow  thereon  ;  fur  mere 
occupancy  of  land,  however  recent,  gives  a  good  title 
to  the  occupier  whereon  he  may  recover  against  all 
who  cannot  prove  an  older  and  better  title  in  them- 
selves "  (A).  Possession  by  one's  servant  or  agent  is  When  a 
also  sufficient,  and  there  is  one  case  in  which  a  person  Inay  sue  in 

mav  maintain  an  action  for  trespass  committed  to  land  resrectof  a 
-'  1  trespass. 

although  not  in  possession,  and  that  is  iu  the  case  of  a 
reversioner,  who,  if  some  injury  of  a  permanent  kind 
is  done  to  his  reversion,  may  sue  for  the  same  ( 1  1. 
although  in  respect  of  the  immediate  injury  to  the 
land  he  would  have  no  right  of  action,  that  being  in 
the  possessor,  the  actual  tenant.  Thus,  if  a  person 
trespasses  and  cuts  down  trees,  the  tenant  in  possession 
may  sue  for  the  injury  done  to  the  residential  value 
of  the  property,  and  the  landlord  for  the  diminished 
saleable  value  (/r).  And  where  a  window  was  ob- 
structed by  the  erection  of  a  wall  on  the  adjoining 
premises,  it  was  held  that  the  reversioner  was  entitled 
to  recover  damages  in  respect  thereof,  because  of  the 
permanent  nature  of  the  obstruction  (/). 

A  mortgagor,  by  mortgaging,  parts  with  the  legal  When  a 

estate  in  the  land  mortgaged,  and  therefore  could  not  ™!>'.  niamtain 

formerly  have  maintained  an  action  in  respect  of  any  Rn  actlon  for 
J  r  .    t  respass. 

trespass  committed  on  the  property;  but  by  reason  of 
the  Judicature  Act,  1873  (m),  he  may  do  so  now  if 
he  remains  in  possession,  and  provided  that  the  mort- 
gagee has  not  given  notice  of  his  intention  to  take 
possession. 


(h)  Addison  on  Torts,  405. 

(/)    Cox  v.  Glue,  5  C.  B.  533. 

\lc)  Addison  on  Torts,  407. 

(1)    Jesse r  v.  Gifford,  4  Burr,  2 141. 

(to)  36  &  37  Vict.  c.  66,  s.  25  (5).     See  also  tint* 
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in  hii  action  It  is  not  necessary  in  an  action  for  trespass  to  land 

landTfe^ot0  for   the   plaintiff  to   shew   that   he   has  sustained  any 

mi  t.>      special  damage,  the  mere  fact  of  the  trespass  entitling 

prove  any  \  .  _         ,  „ 

special  lam,  at  any  rate,  to  a  nominal  verdict  (n).      ine  tact  ot 

a  person  trespassing  after  notice  or  warning  not  to  do 
so,  will  operate  to  aggravate  the  offence,  and  justify 
the  jury  in  giving  damages  of  a  penal  nature  (o). 

Exceptions  by  In  the  case  of  trespass  to  land,  and  the  owner  of 
c  V  tVthe4'  sucn  land  dying,  tne  right  °f  action  survives  to  his 
maxim  Actio  executors  or  administrators,  provided  the  injury  was 
moriturcum  committed  within  six  months  of  the  owner's  death, 
and  that  the  action  is  brought  within  one  year  after 
his  death  ;  and  this  forms  an  exception  to  the  maxim, 
Actio  personalis  moritur  cum  'persona  (p).  So  also  if 
injury  is  done  to  land,  or,  in  fact,  any  property,  real 
or  personal,  by  a  person  who  then  dies,  though  the 
maxim  primarily  applies,  yet  there  is  a  like  exception, 
provided  the  injury  was  committed  within  six  months 
before  the  death,  and  the  action  is  brought  within  six 
months  after  the  executors  or  administrators  have  taken 
upon  themselves  the  administration  of  the  estate  of  such 
deceased  person  (q).  Thus  an  action  may  be  brought 
against  executors  or  administrators  for  obstruction  by 
their  testator  of  the  ancient  lights  of  a  building  belong- 
*  v.  ing  to  the  plaintiff,  and  as  this  is  a  continuing  wrong, 

the  action  may  be  maintained  although  the  obstruction 
was  actually  completed  more  than  six  months  before  the 
death  (r).  And,  apart  from  these  statutory  provisions, 
it  must  be  remembered  that  where  a  person  by  his 
wrongful  act  acquires  the  property  of  another — e.g. 
if  he  wrongfully  cuts  and  takes  timber — the  right  of 


(n)  Broom's  Coins.  870. 

(o)  Merest  v.  Harvey,  5  Taunt.  441. 

{p)  3  &  4  Win.  4,  c.  42,  s.  2.  See  as  to  this  maxim,  ante,  pp.  6,  7  ; 
ami  see  other  exceptions  to  the  maxim,  post,  pp.  36?,  363,  427. 

(7)  3  &  4  Win.  4,  c.  42,  8.  2.  See  hereon  Kirk  v.  Todd,  21  Ch.  D. 
484  ;  52  L.  J.  Ch.  224 ;  47  L.  T.  676 ;  Junes  v.  Svmes,  43  Ob.  D.  607 ; 
59  L.  J.  Ch.  351  ;  62  L.  T.  447. 

(r)  Jenks  v.  Clifden  (1897),  1  Ch.  694;  66  L.  J.  Ch.  338;  76  L.  T. 
382. 
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action  does  not  die  with  the   person,  but  may  still  In- 
enforced  (s). 

Secondly.  What  will  amount  to  a  trespass  to  land?  2.  what  will 

.  c   ,  ,  amount  to  a 

We  nave  denned  trespass  to   land   as  a  wrongful  and  trespass  to 

unwarrantable  entry  upon  the  soil  or  land  of  another  al"  ■ 

person  (t),  and  it  tlierefore  follows  that  entry  is  the 

essential  to  constitute  a  trespass.      But  this  entry  need  Entry  may  be 
.   ,  ,       ..  ,  ,.  ,  constructive. 

not  be  actual ;   it  may  be  constructive,  as  by  a  person 

throwing  stones  or  rubbish  on  to  his  neighbour's  land, 
or  by  letting  a  chimney  or  any  other  part  of  his  house 
fall  thereon,  or  by  erecting  a  spout  on  his  own  lands 
or  buildings,  which  discharges  water  on  to  his  neigh- 
bour's (u).  So  also  if  a  man's  cattle  stray  from  his  Cattle  stray- 
own  lands  on  to  those  of  his  neighbour,  the  latter  not 
being  under  any  legal  obligation  to  fence  them  out,  this 
amounts  to  trespass  ;  but  this  rule  as  to  cattle  does 
not  apply  to  dogs,  for  the  owner  of  a  dog  is  not  liable  Dogs  straying. 
for  its  straying  and  doing  injury,  unless  it  is  of  some 
peculiarly  mischievous  disposition  (r).  And  if  cattle 
are  lawfully  passing  along  a  highway,  and  stray  on  to 
adjoining  land  through  its  not  being  properly  fenced 
off,  this  does  not  amount  to  a  trespass,  though  it  is 
otherwise  if  they  are  not  merely  passing  along,  but 
staying  there  (.>•).  Upon  this  principle,  it  was  held  '-i''11'11  v- 
that  where  an  ox  belonging  to  the  defendant  was 
being  driven  through  the  streets  of  a  country  town, 
and  entered  the  plaintiff's  shop  and  damaged  his 
goods,  the  defendant  was  not  liable,  there  being  no 
ney-li^ence   on   his    part  (■//).      A    person    is  not  gene-  Obligation  as 

,,  1  ,  ,.         •  n  ,   1  •  •    11  »    to  fencing  out 

rally  under  any  obligation  to  fence  out  his  neighbour  Seattle. 
cattle  for  his  neighbour's  protection,  though  the  con- 
trary may  be   the  law   either    from   express   contract 


(s)  Phiaipa  v.  Homfray,  24  Ch.  D.439  ;  52  L.J.  Ch.  833  ;  49  L.  T.  5. 
(*)   Ante,  p.  327. 
(w)  Addison  on  Torts,  360,  361. 
(v)  Ibid.,  128. 

(x)  See  Dovaston  v.  Payne,  2  S.  L.  C.  160  ;  2  Hen.  Blackstone,  527. 
(y)  Tilbtt  v.  Ward,  10  Q.  B.  D.  17  ;  52  L.  J.  Q.  B.  61  ;  47  L.  T. 
546  ;  31  W.  R.  197. 
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to  that  effect  or  by  prescription.  Railway  companies 
are,  however,  under  the  provisions  of  the  Railway 
Clauses  Act,  1845(2),  bound  to  fence  to  keep  out 
the  cattle  of  adjoining  proprietors  (a).  It  has  also 
been  held  that  the  owner  of  an  open  quarry  is  bound 
to  fence  it  to  protect  his  neighbour's  cattle  from  fall- 
ing therein  (b). 

a  h.wiui  The  fact  of  a  lawful  owner  of  lands  out  of  posses- 

pmm'S  may  sion  peaceably  entering  thereon  is  justifiable,  and  does 
peaceably  not  C0Ilstitute  a  trespass  ;  thus,  if  a  tenant  wrongfully 
holds  over  after  the  expiration  of  his  tenancy,  there  is 
no  doubt  that  the  landlord  may  peaceably  enter,  and 
Bat  must  not  thus  by  his  own  act  regain  possession,  but  he  must  not 
use  force.  So  also  may  a  mortgagee  entitled  to  posses- 
sion thus  peaceably  enter.  If  such  a  person,  however, 
enters  forcibly,  though  technically  he  cannot  be  liable 
for  a  trespass  on  his  own  land  (c),  yet  he  may  be 
liable  for  an  assault  (d),  and  generally  his  act  would 
be  contrary  to  the  provisions  of  5  Rich.  2,  s.  I.,  c.  8, 
and  illegal  (e). 

Licence  to  The   fact  that  the   owner  of  lands  gave  leave  and 

enter.  licence    to   a   person    to   come   thereon,  justifies   and 

excuses  what  would  otherwise  be   a  trespass,  but  will 

not  justify  the  remaining  after  rescission  of  such  licence 

or  permission  ;   for  if  it  be  a  mere  permission  or  licence, 

(s)  8  &  9  Vict.  c.  20,  s.  68. 

1-0  It  has  been  decided  that  this  duty  of  railway  companies  ex- 
tends to  keeping  out  swine,  although  swine  require  a  stronger  kind 
of  hedge  than  cattle  (Chihl  v.  Hearn,  L.  R.  9  Ex.  176;  43  L.  J.  Ex. 
100).  It  would  seem  that  the  above  provision  does  not  apply  where 
a  highway  intervenes  between  the  lands  where  the  cattle  are,  and 
the  railway  (Luscombe  v.  Great  Western  Ry.  (1899),  2  Q.  15.  313;  68 
L.  J.  Q.  B.711  ;  81  L.  T.  183). 

Hawken  v.  Shearer,  56  L.  J.  Q.  B.  284.  There  is  also  now  a 
duty  cast  on  the  owner  of  a  quarry  within  fifty  yards  of  a  highway  to 
fence  it  in  (50  &  51  Vict.  c.  19).      See  further  post,  pp.  442,  443. 

(c)  Nation  v.  Harlund,  1  Mr.  &  Gr.  644  ;  Per  Parke,  B.,  Harvey  v. 
Brydges,  14  M.  &  W.  442. 

(d)  Beddall  v.  MaiUand,  17  Ch.  1).  174;  50  L.J.  Ch.  401  ;  44  L. 
'J'.  248;  29  \V.  K.  484;  Ed/ridge  v.  Haiekes  or  Edwick  v.  Hawkes,  [8 
(  !,.  I).  199  ;  50  L.  J.  Ch.  577  ;  45  L.  T.  168  ;  29  W.  R.  91. 

(<  ,    A  nil  .    ].]..    8O,    8l. 
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and  not  a   grant,  it  is   always   revocable,  even  though 
under  seal  (/).      But  although   a  licence   is  revocable, 
yet  if  it  in  fact  forms  part  of  a  contract,  and  in  revok- 
ing the  licence  the  contract  is  broken,  then  an  action 
for  damages  will  lie  in  respect  of  that  (g).      A  licence 
to  break  and  enter  premises  with  force  is  absolutely  void. 
A  person  is  justified  in  removing  a  trespasser  from  his  A  person  is 
lands  provided  he  first  require  him  to  leave,  and  in  re-  removing  a 
moving  him  he  does  not  use  a  greater  amount  of  force  tresPasser« 
than  is  necessary  under  the  circumstances. 

A  person  is  justified  in  forcibly  defending  the  pos-  or in forcibly 
.  .,,.,,  .  ,  defending 

session   of  his  land  against  any  one  who  attempts  to  possession. 

take  it  (h). 

Persons  sometimes   have   rights  over  the   lands   of  Some  special 

...  ,  ,  1  •    i_      •<*      1  it  rights  over 

others,  entitling  them   to   do  acts  which,  it   they  had  the  lands  of 
not  such  rights,  would  amount  to  trespasses;   and  of0      s' 
such  rights  the   chief  are    Easements   and   Eights  of 
Common.      An    easement    has    been    well    defined    as  Easements. 
"  The  right  which  the  owner  of  one  tenement,  which 
is  called  the  dominant,  has  over  another,  which  is  called 
the   servient,  to  compel  the   owner  thereof  to  permit 
something  to  be  done,  or  to  refrain  from  doing  some- 
thing,  on   such   tenement,   for    the    advantage   of  the 
former  "  (/).      Rights  of  watercourse  and  rights  of  way 
may  be  mentioned  as  easements  (/). 

(/)  Wood  v.  Leadbitter,  13  M.  &  W.  838. 

(;/)  Kerrison  v.  Smith  (1897),  2  Q.  B.  445  ;  66  L.  J.  Q.  B.  762;  77 
L.  T.  344.  Thus  A.  pays  five  shillings  to  enter  the  promenade  at  a 
place  of  entertainment.  This  is  a  licence,  but  it  also  forms  part  of  a 
contract  that  he  may  stay  through  the  performance.  The  mans 
without  good  reason  requires  A.  to  leave.  The  licence  is  revoked,  and 
if  A.  does  not  go  he  becomes  a  trespasser,  and  may  be  removed,  but 
he  may  still  bring  an  action  for  damages  for  breach  of  contract.  This 
certainly  seems  extraordinary.  The  reader  who  wishes  to  consider  the 
matter  further  is  referred  to  an  essay  which  appeared  in  the  Law 
Students'  Journal  for  .January  1898  (p.  8)  entitled  "  An  argument  on 
the  revocation  of  licences." 

(h)  Per  Frv.  J.,  in  Edridgi  v.  ffawkes,  ante,  p.  332;   Tul/i/  v.  Ii<  i<l ', 
1C.&P.6. 

(i)  See  notes  to  Sury  v.    Piyot,   in  Tudor's  Conveyancing   Cases, 

P-  744- 

(j)  This  is  a  subject  belonging  to  Conveyancing.     As  to  it,  see  Sury 
v.  Pigot  {supra),  and  notes  thereon ;  Indermaur's  Conveyancing,  115 
133- 


.10  4 


OF    TORTS    AFFECTING    LAND. 


Rights  of 
common. 


A  right  of  common  has  been  defined  as  "The  right 
which  one  person  has  of  taking  some  part  of  the  pro- 
duce of  land,  while  the  whole  property  in  the  land 
itself  is  vested  in  another  (/,).  Instances  of  rights  of 
common  are  the  right  of  pasturing  cattle  on  another's 
lands,  called  common  of  pasture  ;  the  right  of  cutting 
turf  on  another's  land,  called  common  of  turbary ; 
and  the  right  of  fishing  in  water  on  another's  lands, 
called  common  of  piscary  (I). 


Riparian 
proprietors. 


t ifiasemort  v. 

J,' i'- hards. 


Ballard  v. 
Tomlinson. 


Where  persons  own  land  adjoining  a  river  (in),  the 
soil  is  vested  in  each  up  to  the  centre  of  the  stream, 
and  if  either  deals  with  it  beyond  that  point,  he  is  a 
trespasser.  Each  of  such  persons  has  a  right  to  use 
the  water  for  all  proper  purposes,  provided  he  does 
not  thereby  interfere  with  his  neighbour's  enjoyment 
thereof,  and  to  do  so — e.g.  by  preventing  the  water 
from  flowing  to  some  proprietor  below — is  a  tort  for 
which  an  action  will  lie  (n).  But  this  does  not  apply 
where  water  flows  under  the  surface  in  no  defined 
channel,  for  in  such  a  case  a  landowner  is  justified  in 
sinking  a  well  and  preventing  the  water  from  percolat- 
ing through  to,  or  in  draining  it  from,  his  neighbour's 
lands,  and  this  even  though  his  design  may  be  to  injure 
his  neighbour  (0).  He  may,  in  fact,  appropriate  the 
under-ground  water,  in  which  at  present,  until  appro- 
priation, there  is  no  property  ;  but  still  he  may  not 
foul  it,  for  whilst  it  percolates,  every  owner  through 


(k)  See  notes  to  Tijrrinrj ham's  Case  in  Tudor's  Conveyancing  Cases, 
p.  707  < t  ■  ■  7. 

(I)  This  subject  pertains  to    Conveyancing-,  ami  reference  may  be 
made   to  the   notes  in    TyrmngJiam's  Cage  in  Tudor's  Conveyancing 
Cases,  p.  707  6t  *•"/.     See  also  [ndermaur's  Conveyancing,  111-115. 
Such  persons  are  called  riparian  proprietors. 

tn)  See    notes  to  Bu/ry    v.    /'i</ot,   Tudor's  Conveyancing  Cases,  p. 

154-  ' 

(0)  Chasemort  v.  Richards,  7  IT.  of  L.  Cas.  349;  Grand  Junction 
1  anal  Co.  v.  Shugar,  L.  Et.  Cli.  483;  Bradford  Corporation  v.  Pickles 
(1895),  A.  C.  587';  54  L.  J.  Oh.  759  ;  73  L.  T.  353.  This,  it  will  be 
remembered,  is  an  instance  of  a  damage  without  what  is  considered  an 
injury  in  the  eyes  of  the  law — that  in,  damnum  sine  injicrid.  See  ante, 
PP.  4,  5- 
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whose  land  it  passes   has   a   right  to  receive  it  in  its 
natural  condition  (p). 

Where  one  person  is  possessed  of  the  surface  of  land  Position  when 
and  another  of  the  subsoil,  or  mines,  each  has  an   in-  possessed  of 
dependent  property  in  respect  of  which  trespass   may  K!e8,i?aCefn(3 
be  committed.      It   is  the   duty  of  the   owner  of  the  the  Bubsoil  of 
subsoil,  or  mines,  to  leave  sufficient  support  to  maintain 
the  ground  above,  and  the  owner  of  the  ground  above 
must  not  interfere  with  the   soil  or  minerals  beneath. 
The  owner  of  the  subsoil,  or  mines,  is  liable  for  every 
subsidence  occurring  through  his  not  leaving  sufficient 
support  for  the  surface  land ;   and  this  even  although 
the  minerals,  with  the  right  to  get  them,  have  been  ex- 
pressly granted  to  him  by  the  owner  of  the  surface  (q). 
In  one  case  the  facts  were  that  the  lessees  of  coal  under  Darky  Main 
the  plaintiff's  land  worked  the  coal  so  as  to  cause  a  sub-  Mi^Ml.      V' 
sidence  of  the  land,  and  injury  to  houses  thereon,  in  the 
year  1 868.    For  the  injury  thus  caused  they  made  com- 
pensation and  ceased  working  the  coal,  but  in  the  year 
1882  a  further  subsidence  occurred, causing  fresh  injury. 
The  defendants  contended  that  the  plaintiff's  right  of 
action  accrued  only  at  the  time  of  the  last  working 
the  coal,  and  that  any  claim  was  statute-barred,  and  that 
the  case  was  therefore  one  of  damnum  absque  injurid. 
The  House  of  Lords,  however,  held  that  the  cause   of 
action  in  respect  of  the  further  subsidence  did  not  arise 
until  such  subsidence  occurred,  and  that  the  action  could 
be  maintained  though  more  than  six  years  had  elapsed 
since  the  last  working  of  the  coal  (r).      But  a  person  Gremwell  v. 
who  has  not  himself  been  concerned  with  the  workings  ovm^CoLCo 
which    caused   the    subsidence    is    not    liable,    though 
he  is  in  possession  at  the  time  of  the  subsidence,  and 
though  he  might  have  taken   measures  to  arrest  it  (s). 

(p)  Ballard  v.  Tomlinson,  29  Ch.  D.  115  ;  54  L.  J.  Ch.  454:  ^2  L. 
T.  942. 

(q)  New  Sharleston  Colliery  Co.v,  Earl  of  Westmoreland,  S2  L.T.  725. 

(/■)  Barley  Main  Colliery  Co.  v.  Mitchell,  11  App.  Cas.  127;  55  L. 
J.Q.  B.  529;  54  L.  T.  882. 

(s)  GreenweU  v.  L,,v  Beeehburn  Colliery  Co.  (1897),  2  Q-  B.  165;  60 
L.  J.  Q.  B.  643  ;  76  L.  T.  759  ;  Half  v.  Duh  of  Norfolk  (1900),  2  Ch. 
493  ;  69  L.  J.  Ch.  571  ;  82  L.  T.  836. 
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Right  to  Every    owner    of    laud    has    a    right    to    the    lateral 

rapport  support   of   his   neighbour's    land  to  sustain   his  own 

land  unweighted  by  buildings,  but  nothing  more ; 
unless,  indeed,  a  title  is  gained  by  prescription,  which 
will  be  the  case  after  twenty  years'  enjoyment  of 
the  additional  support  (t) ;  or  where  there  is  an 
express  grant  of  the  additional  right,  or  such  a  grant 
ean  be  implied,  which  would  be  the  case  when  the 
adjoining  land  belongs  to  the  same  vendor,  who  sold 
for  building  purposes,  for  where  there  is  a  grant  for 
building  purposes,  there  is  an  implied  grant  of  the  right 
of  support  for  the  laud  with  the  buildings  to  be  erected, 
from  adjoining  land  of  the  grantor  (u). 

II.  Nuisances.  A  nuisance  (V)  may  be  defined  as  some  act  which 
unlawfully  and  unwarrantably  injures  or  prejudices 
the  rights  of  another  person  ;  thus,  the  carrying  on  an 
offensive  or  noisy  trade  (w),  the  excessive  ringing  of  a 
peal  of  bells  (x),  the  improper  emission  of  smoke  from 
a  chimney  (y),  and  suffering  drains  to  get  into  an  offen- 
sive state  (z),  and  many  other  acts,  have  been  held 
to  be  nuisances  (a).  But  it  must  not  be  understood 
from  the  foregoing  that  because  a  person  simply  car- 
ries on    a    trade  which  is  somewhat  objectionable  to 

What  acts  are  his   neighbour,   the    carrying    on    of  that    trade   must 
sufficient  to  .. 

constitute  a      necessarily    constitute    a    nuisance;    to    amount   to    a 

nuisance  the  matter  must  go  further  than  that.  Thus 
a  person  may  possibly  have  a  material  objection  to  a 
butcher's  shop  being  set  up  next  door  to  him,  and  it 

{t)  Dallon  v.  Awjus,  6  App.  Cas.  740;  50  L.  J.  Q.  B.  689;  44  L. 
T.  S44  ;  30  W.  R.  191  ;  Bower  v.  Prate,  1  Q.  B.  D.  321  ;  45  L.  J.  Q. 
B.  446;  35  L.  T.  321. 

[u]   Riyby  v.  Bennett,  21  Ch.  I).  559;  48  L.  T.  47;  31  W.  R.  222. 
1-     From  nuire,  to  annoy.     The  subject  of  nuisances  generally  has 
been   dealt   with   in  this  chapter,  though   many  nuisances  affect  only 
the    person,  and   do  not  therefore  come  under  the   head  of  "Torts 
affecting  Land." 

[w)  St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  Ca.  642. 
i     Soltav  v.  De  Held,  2  Sim.  (N.  S.)  133. 
Rich  v.  Bastt  rfeld,  4  C.  B.  786. 
Russell  v.  Shcnton,  3  Q.  B.  449. 
in    For  numerous  instances  of  acts  that  will  amount  to  nuisances 
tli.;  student  is  referred  to  Addison  on  Torts,  365-374. 


nuisance. 
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may  deteriorate  from  the  value  of  bis  house,  but  the 
setting  up  of  such  a  shop  will  not  of  itself  be  a 
nuisance;  but  if,  by  reason  of  the  way  in  which  the 
person  conducts  his  business,  offensive  smells  pene- 
trate to  the  next  house,  then  undoubtedly  it  will  be. 
It  is  not  every  mere  discomfort  a  person  may  experi- 
ence that  will  constitute  a  nuisance  (b),  and  the  Court, 
in  determining  whether  the  user  by  a  person  of  a 
building  occupied  by  him  constitutes  an  actionable 
nuisance  to  his  neighbour,  must  have  regard  to  the 
question  whether  he  is  using  the  building  in  a  reason- 
able and  usual  manner  for  the  ordinary  purposes  for 
which  it  was  intended  (c). 

Where  a  nuisance   arises  not  directly  from  the  act  Party  liable 
of  the  defendant,  but  only  incidentally  from  something  Con?e™uenoa 
he  has  done,  he  is  nevertheless  liable  in  respect  of  it,  of  1|1S  acts- 
if  it  can  be  considered  as  the  probable  consequence  of 
his  act  (d).      If  a  man  creates  a  nuisance  on  his  pro-  Landlord  and 
perty,  and  then  conveys  or  demises  it  to  another,  they 
both  are  liable  in  respect  of  it.      And  if  a  nuisance 
arises  on  property  in  the  possession  of  a  tenant,  from  an 
omission  on  the  part  of  the  landlord  to  do  repairs  which 
he  was  bound  to  do,  the  landlord  is  liable  ;   and  so  also  T<xkl  v. 
a  landlord  will  be  liable  if  he  by  licence  authorizes  the     tg 
doing  on  his  land  of  something  whereby  a  nuisance 
is  created  (e).      Primd  facie,  however,  in  the  case  of  a 
nuisance  on  premises  in  the  occupation  of  a  tenant,  the 
tenant,  and  not  the  landlord,  is  the  person  liable,  and 
in  all  such  cases  the  remedy  will  be  against  the  tenant 
if  the  landlord  is  not  a  party  to  it  in  any  way,  and  the 
tenant  has  covenanted  to  repair  (/). 


(b)  St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  Ca.  650. 

(c)  Sanders-Clark  v.  Grosvenor  Mansions  (1900),  2  Ch.  373  ;  69  L. 
J.  Ch.  579  ;  82  L.  T.  758. 

(d)  Chibnull  v.  Paul,  29  W.  R.   536. 

(e)  Todd  v.  Flight,  30  L.  J.  C.  P.  21  ;  White  v.  Jameson,  L.  R.  iS 
Eq.  303. 

(/)  Pretty  v.  Bickmore,  L.  R.  8  C.  P.  401  ;  21  W.  R.  733  :  Nt  'ton 
v.  Liverpool  Brewery  Co.,  2  C.  P.  D.  31 1  ;  46  L.  J.  C.  P.  675  ;  2S  W, 
R.  877. 

Y 
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It  is  ii» 
defence  to  an 
action  for  a 
nuisance  that 
the  art  is  a 
benefit  toother 
I'ti  si  .us  or  to 
the  community 
at  large. 


Although  a 
person  comes 
to  a  nuisance, 
he  still  has  a 
right  to  have 
it  abated. 

Metropolitan 

A  fid  u  in 
District  v. 

Htll. 


Nuisances  may 
be  eithi  r 
public  or 
private. 


Where  an  act  is  done  which  really  does  amount  to 
a  nuisance  to  some  person  or  persons,  it  is  no  defence 
to  say  that  the  act  is  a  benefit  to  other  persons,  or  to 
the  community  at  large,  or  that  the  place  where  it  is 
carried  on  is  very  convenient  for  the  public  (g).  Thus, 
there  are  many  trades  of  an  offensive  character  that 
necessarily  must  be  carried  on,  and  as  to  which  it 
would  be  a  detriment  to  the  public  were  they  not  fol- 
lowed, but  that  fact  does  not  justify  a  person  in  esta- 
blishing such  a  trade  where  it  prejudices  another  (h). 
He  must  seek  out  another  place  where  he  can  carry 
it  on  without  doing  injury  to  any  one.  And  if  a 
person  comes  to  a  place  where  a  nuisance  is  existing, 
he  has  an  equal  right  to  his  legal  remedies  in  respect 
of  that  nuisance  as  if  he  had  been  there  first,  and  the 
nuisance  had  been  afterwards  established  (i).  Where 
an  Act  of  Parliament  authorizes  the  doing  of  certain 
things,  but  does  not  by  direct  and  imperative  provisions 
order  them  to  be  done,  if  in  doing  them  a  nuisance  or 
other  injury  is  created,  the  Act  does  not  afford  any 
statutory  protection  (h).  And  even  if  the  thing  is 
imperatively  required  to  be  done,  the  onus  rests  on 
the  person  who  has  to  do  it,  of  shewing  that  it  was 
impossible  to  do  it  without  creating  a  nuisance  (/). 

Nuisances  are  divided  into  two  classes,  viz. : — 

1.  Public  nuisances,  which  are  acts  that  affect  the 
public  at  large,  e.g.  the  digging  of  a  ditch  in  a  public 
road,  or  the  causing  of  a  great  smoke  ;   and, 

2.  Private  nuisances,  which  are  acts  that  affect  only 
some  particular  individual  or  individuals,  and  not  the 
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(r/)  Ogston  v.   Aberdeen  District   Tramways  (1897),   A.    C.  ill 
L.J.  P.O.  1  ;  75  L.  T.  933. 

ill)  Bamford  v.  Tm-nli  1/,  ]i  L.  J.  (Q.  B.)  2S6  ;  Stockport  Waterworks 
Co.  v  Potter,  ]i  L.  J.  (Ex.)  9. 

;     Per  Byles,  J.,  Hoh.  v.  Barrow,  27  L.  J.  (C.  P.)  20S  ;  Sturget  v. 
Bridgman,  1  1  '  !h.  I).  852  :  48  L.  J.  Ch.  875  ;  28  W.  R.  200. 

(k)  Metropolitan    Asylum    District    v.    Hill,  6  Aj>p.   Cas.    193;   50 
I,.  .1.  Q.  B.   }53  ;  44  L.  T.  653  ;  29  W.  R.  617  ;  Jordcsonv.  Sutton,  <fec, 
0.  (1899),  2  Ch.  217  ;  68  I..  .1.  Ch.  457  ;  80  L.  T.  815. 
I  //  .,.,,.  ,,•  ',.  \u  nil  v.  Ous  /.i'/ltt  &  Coke  Co.,  7  Ch.   I).  217  ;  47  L. 
•'•  Ch.  534. 
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public  at  large,  e.g.  an  offensive  smell  which  only 
penetrates  to  the  next  house,  or  a  noise  only  affecting 
a  neighbour. 

There  are  very  material  differences  in  the  remedies  in  Differences 

,1  •  mi  i  •       i  ■  . -' i in  the  remedy 

the  case  ol  a  public  and  a  private  nuisance  respectively.  in  rtsl)(.ct  ,,f 
A  public  nuisance  being  a  public  wrong,  affecting  the  eacn- 
community  at  large,  a  public  remedy  is  applied  to  it, 
the  proper  course  being  to  proceed  either  by  indict- 
ment or  information.  An  indictment  is  a  written  Indictment. 
accusation  laid  against  one  or  more  persons  of  a  felony 
or  misdemeanour,  preferred  to  and  presented  upon  oath 
by  the  grand  jury  (m),  and  there  are  many  cases  of 
public  nuisances  in  which  an  indictment  is  the  strictly 
proper  course,  e.g.  the  keeping  of  gunpowder  in  large 
quantities  in  close  proximity  to  populous  neighbour- 
hoods, the  blocking  up  of,  or  other  injury  to,  a  public 
road,  the  keeping  of  a  disorderly  house,  indecent 
bathing,  or  the  carrying  of  persons  suffering  from  in- 
fectious disorders  through  the  public  streets  in  such 
a  way  as  to  endanger  the  health  of  the  public  (n). 
An  information  is  a  process  preferred  in  the  name  Information. 
of  the  Attorney-General  or  Solicitor-General  for  the 
purpose  of  restraining,  on  behalf  of  the  public,  the 
commission  or  continuance  of  some  public  injury,  and 
is  a  remedy  frequently  resorted  to  in  cases  of  ordinary 
public  nuisances.  However,  although  indictment  and 
information  are  the  proper  remedies  for  a  public  nuis- 
ance, an  action  may  be  brought  in  respect  of  it  by 
a  private  individual  if  he  can  shew  that  the  nuisance 
affects  him  more  than  the  community  at  large  (o). 

As  to  a  private  nuisance,  however,  it  is  no  offence  The  remedy 
,  ,.     ,  ,  .  .  .     -..    .  -.      i   in  resp<  ct  ol 

against  the  public,  but  only  against  a  private  individual,  a  private 

and  therefore  there  is  no  public  remedy,  but  merely  a  JJfJJgJ^" 
private  one,  in  respect  of  it.      This  private  remedy  is 

(in)  lirown's  Law  1  >ict.  272. 

(n)   See  Broom's  Coins.   1030. 

(o)   &oltau  v.  D(  Held,  2  Sim.  (N.  S.)  133. 
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exercised  by  bringing  an  action,  in  which  the  plaintiff 
simply  seeks  damages  for  the  injury  that  has  been 
done  to  him  by  the  commission  of  the  nuisance,  or  an 
injunction  to  restrain  the  commission  or  continuance 
of  the  nuisance,  or  both  ;  that  is  to  say,  damages  for 
the  injury  already  done  him,  and  an  injunction  to  pre- 
But  a  person  vent  the  continuance  of  such  injury.  If,  however, 
may  be  barred  tjien?  ]iave  been  leave  and   licence  expressly  given,  or 

by  his  laches. 

impliedly  given  by  a  person  standing  by  for  some  time 
and  acquiescing  tacitly  in  the  doing  of  some  act  which 
constitutes  a  nuisance — e.g.  if  he  stands  by  and  sees  a 
building  completed  which  he  knows  is  being  erected 
for  the  purpose  of  carrying  on  an  obnoxious  trade 
amounting  to  a  nuisance — he  will  lose  his  right  to 
au  injunction,  though  it  would  be  otherwise  were  he 
not  aware  that  the  act  would  constitute  a  nuisance, 
or  if  the  nuisance  exceeded  what  he  had  reasonable 
grounds  for  believing  it  would  amount  to  (p). 

Abatement  Besides    the    before-mentioned    remedies   by    legal 

of  nuUancee,     process>  there  js  vet  another  course  that  can    some- 
times be   taken  by   a  person   affected  by   a   nuisance, 
and  that  is  the  abatement  of  it,  which  may  be  denned 
as  a   remedy  by   the   act  of  the   party,   consisting  in 
A  public  the  removal  and  doing  away  of  the   nuisance.      Here 

can'onlj- be      again   is   another   difference    between   a   public  and   a 

abated  where    Drivate  nuisance,  for  in  one  of  the  former  kind  it  can 

it  particularly    r  • 

affects  the        only   be  abated   where  it  does  the  person  abating  it 

some   special    and    peculiar   harm,   but  in   one   of  the 

latter  kind  the  person  prejudiced  has  always  the  right 

of  abating  it  (q).      Thus,  in  the  case  of  an  obstruction 

placed   on   a   public  road,  strictly   speaking  a   private 

person  has  no  right  to  remove  it  unless  he  requires  to 

pass  that  way,  and  then,  as  it  does  him  a  special  and 

peculiar  injury,  he   may  ;   but  in  the  case  of,  say,  the 


(p)  Addison  on  Torts,  394. 

(0)  Mayor  of Colchester  v.  Brook,  7  Q.  B.  389  ;  Earl  of  Lonsdale  v. 
Nelson,  2  B.  &  0.  302. 
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erection  of  a  spout  discharging  water  on  to  a  person's 
land,  here,  as  this  is  a  private  nuisance  only  affecting 
that  person,  he  has  a  right  to  remove  it.  And  so  Cutting  trees, 
also  if  trees  on  one  man's  land  overhang  the  adjoining 
land,  the  owner  thereof  is  entitled  to  cut  them,  how- 
ever long  they  may  have  been  thus  overhanging,  and 
it  is  not  necessary  first  to  give  notice  of  the  intention 
to  so  cut  them  (?'). 

The    abatement    of  a   nuisance    must,   however,   be  The  abatement 
done  peaceably  and  without  danger  to   life  or  limb ;  mu'st  i,e 
so   that    although,  if  a   house  is  wrongfully  built  on  peaceable, 
another's  land  (which  will   constitute  -both  a   trespass 
and    a    nuisance),   the    person    affected   is  justified   in 
pulling  it  down,  yet  he  must  not  do  so  if  individuals 
are  actually  in  the  house  at  the  time  (s).      And  if  to  Notice  usually 

,  ....  ,1       i    necessary 

abate  a  nuisance  it  is  necessary  to  enter  on  another  s  before  entering 
land,  notice   must  be   given   to   the  occupier  of  such  ^^c? abate 
land    requiring   him   first  to  remove   it  (t),    unless   it  a  nuisance, 
is  of  such  a  kind  as  to  render  it  positively  unsafe  to 
wait,    when    an    immediate    entry    will    be    perfectly 
justifiable  (u),   provided   it  is  made  peaceably,   or   at 
the  most  with  as  little  violence  as  is  necessary  under 
the   circumstances.      But    although    a   person   may  be 
justified   in   entering  on   another's    land   to   abate,  he 
is  not  justified  in  so  entering   to    prevent    the   com- 
mission of  a  nuisance  (v). 

Waste  may  be  defined  as  some  act  committed  by  a  in.  Waste. 
limited  owner  of  an  estate  exceeding  the  right  which 
he  has  therein.     It  does  not  appear  to  be  strictly  correct 
to  say  that  it  is  some  act  which  tends  to  the  deprecia- 
tion of  the  inheritance,  nor  to  say  that  it  is  some  havoc 

(r)  Lcmmon  v.  Webb  (1895),  A.  C.  1  ;  64  L.  J.  Ch.  205  ;  71  L.  T. 
647. 

(s)  Perry  v.  Fitzhoire.  8  Q.  B.  757. 

(<)  Ibid. 

(u)  Per  Best,  J.,  in  Earl  of  Lonsdale  v.  Nelson,  2  B.  &  C.  311. 

(r)  Addison  on  Torts,  396.  See  further  as  to  abatement  of  nui- 
sances, Addison  on  Torts.  396-399. 
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or  devastation,  for  an  act  which  does  not  really  injure 
the  property,  but,  on  the  contrary,  improves  it,  may 
Persons  liable  possibly  yet  amount  to  waste.  As  to  who  are  liable 
fox  waste.  jor  wastt?)  tenants  for  life,  for  years,  at  will,  or  at  suffer- 
ance are  ;  but  a  tenant  in  tail  is  not,  because  he  can 
at  any  time  bar  the  entail  and  make  himself  absolute 
owner  of  the  property,  unless  indeed  he  be  a  tenant 
in  tail  after  possibility  of  issue  extinct,  and  then,  as  he 
cannot  bar  the  entail,  he  is  liable  for  that  kind  of  waste 
called  equitable  waste.  A  tenant  in  fee-simple  is,  of 
course,  not  at  all  liable  for  waste,  unless,  indeed,  he  be  a 
tenant  in  fee-simple  with  an  executory  devise  over  (x). 

Slander  of  Another  tort  indirectly  affecting  land  may  here  be 

shortly  referred  to,  viz.,  slander  of  title.  If  lands  are 
about  to  be  sold  by  auction,  and  a  person  declares  in 
the  auction-room,  or  elsewhere,  that  the  vendor's  title 
is  defective,  or  makes  other  statements  calculated  to 
deter,  and  which  do  deter,  people  from  buying,  or 
from  buying  at  as  high  a  price  as  would  otherwise 
have  been  the  case,  this  is  actionable  unless  the  truth 
of  the  statements  can  be  proved.  In  all  such  cases, 
however,  the  plaintiff  must  prove  special  damage  caused 
to  him  by  the  defendant's  act  (//).  The  right  of  action 
for  slander  of  title  formerly  only  existed  as  regards 
land,  but  such  an  action  may  now  be  brought  even  as 
regards  chattels  (z). 


(/•)  The  subject  of  waste  is  most  properly  discussed  in  a  work  on 
real  property  law.  It  is  not,  therefore,  dealt  with  further  here. 
On  the  subject  generally  the  reader  is  referred  to  Levis  Bowles'  Case, 
and  notes,  in  Tudor's  Conveyancing  Cases,  86  el  scq.,  and  to  Garth  v. 
Cotton,  and  notes,  in  2  White  and  Tudor's  Equity  Cases,  970.  The 
student  will  also  find  a  short  statement  of  the  liabilities  of  different 
owners  in  respect  of  waste  in  [ndermaur's  Epitome  of  Conveyancing 
and  Equity  Oases,  9th  edit.  5-7.     See  also  Inderrnaur's  Conveyancing, 

13-15- 

Lddison  on  J  orts,  259. 
(:)    Wren  v.   Weild,  38  L.  J.  Q.  B.  327. 
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CHAPTER  III. 

OF  TORTS  AFFECTING    GOODS   AND   OTHER   PERSONAL   PRO- 
PERTY,   AND    HEREIN   OF   THE   TITLE   TO    THE    SAME. 

Torts  to  goods  ami   other   personal   property   mainly  Torts  to  goods, 

n  r.     ,  !•    •    •  •  /    \  "rn  &c,  come 

come   under  one  ot   two  divisions,  viz.:   (l)  1  respass,  under  the 
and  (2)  Conversion.      The  former  may  be  described  as  head of  tres" 

v    /  •>  #  pass  or  coii- 

the  wrongful  meddling  by  a  person  with  the  goods  of  version. 
another,  and  the  latter  as  the  taking  of  goods  from 
the  possession  of  another,  and  exercising  some  dominion 
or  control  over  them. 

It  is  proposed  to  consider  the  subject  of  torts  affect-  Mode  of  con- 

t  -.        ,  1  ,1       P   1,  sideling  torts 

ing  goods  and  other  personal  property  in  the  following  to  goods,  &c, 

vnmvnpr  • adopted  in 

mannei  .  this  chapter. 

1.  The  title  necessary  to  enable  a  person  to  sue  in 
respect  of  such  a  tort. 

2.  The  tortious  acts  themselves. 

3.  Justification  of  the  tortious  acts. 

4.  Some   miscellaneous   points    connected  with    the 
subject. 

The  mere  fact  of  a  person  having  goods  in  his  pos-  I.  Title, 
session,  generally  raises  a   presumption   that  they  are 
his  property,  and  that  he  has  a  perfect  title  to  them,  Possession 
so  that  he  can  dispose  of  and  deal  with  them  to  the  presumption 
fullest    extent;     but    this     is     only    a     presumption, oftitle- 
and    the   general    rule   is    Nemo    dot    <j"<>il  non  hah,/. 
Generally  speaking,  the   mere  fact  of   bare   possession 
constitutes  a  sufficient  title  to  enable  the  party  enjoy- 
ing it  to  maintain   an   action   against   a  mere  wrong- 
doer (a):  but  this  is  not  always  so,  for  a  person  may 

(a)  Armoni  v.  Delamirie,  1  S.  L.  C.  356;   1  Strange,  504  ;  Per  Lord 
Campbell,  C.J.,  in  Jeffries  v.  Great  Western  Ry.  Co.,  5  E.  &  B   S05. 
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have  possession  of  goods  and  yet  have  no  real  title  to 
them,  or  an  imperfect  one. 

AstosU>i>ii  As  to  stolen  goods,  the  thief  naturally  has  no  good 

title  to  them,  and  the  law  is— except  in  the  case  of 

negotiable  instruments  (b), — that  he  can  give  no  title 

to  them,  except  by  a  sale  in  market  overt,  when  it  is 

What  is  meant  otherwise  (c).      By  a  sale   in    market  overt  is  meant 

overt"  selling  goods  in  open  market  as  opposed   to   selling 

them  privately.      In  the  country,  the  market-place  or 

piece  of  ground   set  apart  by  custom  for  the  sale  of 

goods,  is  in  general  the  only  market  overt  there  ;   but 

in   the  city  of  London,  and   in  other  towns  when   so 

warranted  by   custom,  a  sale  in   an   open  shop  (d)  is 

equivalent  to,  and  in  fact  amounts  to  a  sale  in  market 

The  advantage  overt  (e).      This  advantage  of  a  sale  in  market  overt, 

marketVveit    which    is   now    expressly   recognized    by    the    Sale    of 

existed  at         Goods  Act,  1803  (/),  existed  at  common  law  (7/),  and 

common  law.  '  7J    w  /»  jj> 

is  of  material  importance,  enabling,  as  it  does,  a 
person  to  confer  a  title  to  goods  where  he  could  not 
have  done  so  by  a  private  sale  of  them.  It  must,  how- 
ever, be  carefully  borne  in  mind  that  there  is  one  case 
in  which  even  this  kind  of  sale  by  a  wrongful  owner 
will  not  have  this  effect,  it  being  provided  by  the  Sale 
Sale  of  Goods  of  Goods  Act,  I  893  (k),  that  where  goods  have  been 
stolen,  and  the  offender  is  prosecuted  to  conviction, 
the  property  in  the  goods  so  stolen  revests  in  the 
person  who  was  the  owner  of  the  goods,  notwith- 
standing any  intermediate  dealing  with  him,  whether 
by  sale  in  market  overt  or  otherwise,  so  that  he  can 
sue    to    recover    them    from    any    person    into   whose 


Act, 

B.    24. 


(6)  As  to  which,  see  ante,  pp.  185-188. 

(c)  56  &   57  Vict.  c.   71,  s.   22.     See  Farcjnharson  v.   King  (1902), 
A    0.  325  ;  71  L.  J.  K.  B.  667  ;  86  L.  T.  810. 

■I)  //anjreave  v.  Spink  (1892),  1  Q.  B.  25  ;  61  L.  J.  Q.  B.  318  ;  65 
L  T.  650. 

own's  Law  Diet.  332. 

(  /  )  56  &  57  Vict.  c.  71,  k.  22. 

i</)  See  the  case  of  Market  Overt,  Tudor's  L.  C.  Mer.  Law,  274 ;  and 
also  lee  Grant  v.  London  Dock  Co.,  33  L.  J.  (Q.  15.)  224. 

(h)  56  &  57  Vict.  c.  71,  s.  24,  which  is  based  upon  the  provision  con- 
tained in  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96,  s.  100 ). 
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hands  they  may  have  got  (i).  The  Act  goes  on,  how- 
ever, specially  to  provide  that  where  goods  have  been 
obtained  by  fraud  or  other  wrongful  means  not 
amounting  to  larceny,  the  property  in  such  goods 
shall  not  revest  in  the  person  who  was  the  owner  of 
the  goods  by  reason  only  of  the  conviction  of  the 
offender.  This  is  a  modification  of  the  previous  law, 
for  it  had  formerly  been  held  that,  under  the  provisions 
contained  in  the  Larceny  Act,  I  86 1  (k)  (which  formerly 
entirely  governed  the  matter),  there  was  no  distinction 
between  cases  of  false  pretences  and  larceny  (/). 

And  as  to  one  particular  kind  of  property,  viz.,  a  Special  pro- 
horse,  it  is  expressly  provided  that  even  although  sn\e  0f  a  horse, 
bought  in  market  overt,  a  sale  of  it  will  confer  no 
better  title  than  the  vendor  had,  unless  it  has  been 
exposed  there  for  sale  for  an  hour  between  ten  in  the 
morning  and  sunset,  and  also  the  price,  colour,  and 
marks  of  it,  together  with  the  names,  descriptions, 
and  abodes  of  the  buyer  and  seller,  have  been  taken 
down  by  the  book-keeper ;  and  even  when  these 
formalities  are  complied  with,  if  the  horse  has  been 
stolen,  the  rightful  owner  may  at  any  time  within 
six  months  after  the  sale  recover  it,  on  tendering  to 
the  person  possessed  of  it  the  price  he  has  bond  fide 
paid  for  it  (m). 

A  person  who  has  found  a  chattel  does  not  acquire  Rights  of  a 
any  absolute  title  by  such  finding,  but  he  does  acquire  n  ero  g0° 
a  qualified  title  that  will  be  good  against  all  the  world 

(/)  Cundy  v.  Lindsay,  3  App.  Cas.  459;  47  L.  J.  Q.  B.  4S1. 

(k)  24  &  25  Vict.  c.  96,  s.  IOO. 

(/)  Bentley  v.  Yilmont,  12  App.  Cas.  471  ;  57  L.  J.  Q.  B.  18.  The 
case  of  Moyce  v.  iV<  wingixm,  4  Q.  B.  D.  32  ;  48  L.  J.  Q.  B  125,  which 
whs  overruled  by  Bentley  v.  Vilmont,  is,  therefore,  now  good  law  under 
the  new  provision,  and  it  furnishes  an  apt  illustration  of  the  modifica- 
tion now  introduced. 

(m)  2  &  3  Phil.  &  M.  c.  7  ;  31  Eliz.  c.  12.  It  is  extraordinary  that 
the  Sale  of  Goods  Act.  1893,  should  have  left  these  old  statutes  still 
existing;  but  it  does,  and  it  in  fact  expressly  recognizes  them  by  en- 
acting (s.  22), ''Nothing  in  this  section  shall  affect  the  law  relating  to 
tin   sale  of  horses." 
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except  the  rightful  owner  or  his  representatives  (n), 
unless  he  has  found  the  chattel  on  the  private  premises 
of  another  person,  when  the  finding  is  on  behalf  of 
Armory?.  such  person  (o).  Thus  in  Armory  v.  Delamirie  the 
plaintiff,  a  chimney-sweeper's  boy,  had  found  a  jewel, 
and  taken  it  to  the  shop  of  the  defendant,  a  goldsmith, 
to  know  what  it  was ;  he  there  delivered  it  to  the 
defendant's  apprentice,  who,  under  a  pretence  of 
weighing  it,  took  out  the  stone,  and  the  master,  the 
defendant,  then  offered  the  plaintiff  three-halfpence  for 
it.  On  the  plaintiff  refusing  to  accept  this,  and  re- 
quiring to  have  the  jewel  back,  the  socket  was  returned 
to  him  without  the  stone,  and  this  action  was  brought 
for  damages  in  respect  of  the  wrongful  conversion.  It 
was  objected  that  the  plaintiff  had  no  title  to  enable 
him  to  sue  in  respect  of  the  wrongful  conversion,  but 
Bridget*.  the  Court  decided  that  he  might  do  so  (})).  So  also 
Hawkesworih.  where  a  person  picked  up  a  parcel  of  bank-notes  in 
the  defendant's  shop,  and  temporarily  deposited  them 
with  the  defendant  to  restore  to  the  true  owner  when 
he  was  ascertained,  and  no  owner  appeared  to  claim 
them,  it  was  held  that  the  original  finder  might 
soul/,  Stafford-  recover  them  from  the  defendant  (//).  But  where  a 
VorLv"1  labourer  was  employed  to  clean  out  a  reservoir,  and 
Sharman.  found  two  rings  embedded  in  the  mud,  it  was  held 
that  he  was  not  entitled  to  retain  them  against  the 
owners  of  the  reservoir,  they  having  control  over  that 
place  and  its  contents  (r).  It  will  be  observed  that 
in  Armory  v.  Delamirie  the  plaintiff's  claim  was  not 
against  the  owner  of  the  premises  where  the  jewel  was 
found,  whilst  in  South  Staffordshire  Waterworks  v. 
Sharman  it  was  ;  in  this  latter  case  the  finding  was 
really  on  behalf  of  the  employers,  and  their  title  was 
good  against  every  one  except  the  true  owner.      These 

(n)  Armory  v.  Delamirie,  i  8.  I-.  C.  356;  1  Strange,  504. 
(0)  8o\tih  Staffordthin    Waterworks  v.  Sharman  (1896),  2  Q.  B.  44  ; 
65  !..•!.  Q.  I'-.  460;  74  L.  T.  761. 
(p)  Armori/  v.  Delamirie,  Bupra. 
171   Bridget  v.  Hawkesworih,  21  L  J.  (Q.  B  )  75. 

■  ,11th  Staffordshire  Waterworks  v.  Sharman,  supra. 
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cases  illustrate  the  rule  already  stated,  that  bare 
possession  is  generally  a  sufficient  title  as  against 
wrongdoers.  If  an  honest  finder  sells  to  a  person 
bond  fide  in  market  overt,  he  will  give  a  perfect  title, 
as  there  is  here  no  one  liable  to  be  prosecuted  and 
convicted. 

Any  money,  coin,  gold,  silver  plate,  or  bullion  found  Treasure 
(I  mure)  in  the  earth  or  sea,  the  owner  whereof  is  un- 
known, is  called  treasure  trove.  The  property  therein, 
and  the  title  thereto,  under  different  circumstances, 
vest  either  in  the  Crown,  the  lord  of  the  manor  within 
whose  limits  it  is  found,  or  the  finder  (s),  but  the 
Crown  is  pi'imd  facie  entitled  (t). 

A  person  purchasing  goods  from  one  against  whom  A  judgment 

T  ,       1  1  •  I  •  »        ,       ,.,,  does  Lot   :' 

a  judgment  has   been  signed,  gams  a  perfect  title   to  the  title  to 

such  goods  unless  they  are  actually  taken  in  execution,  soous- 

or  he  has,  at  the  time  of  acquiring  his  title,  notice  that 

a  writ  of  execution  is  lying  unexecuted  in  the  hands  of 

the  sheriff,  under  which  the  goods  might  be  seized  (//). 

A  person  purchasing  goods  from  one  against  whom  a  Bankruptcy. 

receiving  order  has   been  actually  made,  can   gain  no 

title  to  them,  unless  they  have  been  acquired  after  the 

bankruptcy,  and   before  the  trustee   has  intervened  to 

claim  them  (r)  ;   nor  can  he  after  an  act  of  bankruptcy 

and  before  the  date  of  the  receiving  order,  unless  he 

has  bought  them  bond  fide  without  notice  of  the  act  of 

bankruptcy  (x). 

In  animals  of   such  a  nature  as  horses,  cows,  sheep, 

(s)  Brown's  Law  Diet.  539. 

(«)  Att.-General  v.  Moore  (1893),  1  Ch.  676  ;  62  L.  J.  Ch.  607;  68 
L.  T.  S7A. 

(«)  56  &  57  Vict.  c.  71,  b.  26. 

(v)  Cohen  v.  Mitchell,  25  Q.  B.  D.  262;  59  L.  J.  Q.  B.  409;  63 
L.  T.  206.  It  is  the  same  with  regard  to  Leaseholds  [Re  Clayton  a- 
Barclay's  Contract  (1895),  2  Ch.  212  ;  64  L.  J.  Ch.  615  :  7-!  L.T.  764), 
but  as  to  freeholds  or  copyholds,  no  title  can  be  acquired  to  them  From 
an  undischarged  bankrupt  even  though  the  trustee  has  not  intervened 
(Re  New  Land  Development  Association  (1892),  2  Ch.  [38;  6i  L.  J.  Ch. 
495  :  06  L.  T.  694:  London  <{•  Count;/  Contracts,  Ltd.,  v.  Tallach,  51 
\Y.  R.  40S  ;   19  T.  L.  R.  156.  (.<•)   46  &  47  Viet.  e.  52.  s.  49. 
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Property  in      &c,  a  person  may,  certainly,  have  an  absolute  property  ; 

iWn!  but  in  animals  of  a  wild  nature  and  not  ordinarily  in 

man's  dominion,  called  animals  ferce  naturce,  he  can 
only  gain  a  qualified  property,  as  by  taming  them,  or 
their  being  on  his  land,  or  their  being  so  young  as  not 
to  be  able  to  get  away,  or  by  reason  of  his  being  pos- 
sessed of  a  forest,  chase,  or  rabbit-warren.  Also  in 
fish  a  person  may  gain  a  title  by  harpooning  or  hooking 
them  (y). 

Property  in  Where  a  person  leased  his  lands  to  another  without 

between  land-  reserving  the  game,  it  belonged  by  the  common  law  to 

tenlnt"1  the    tenant  5     but    ty     tne     Game     Act>     l$3l    (Z)>   ifc    WaS 

provided  that  in  all  cases  of  tenancies  existing  before 
the  passing  of  that  Act  (a),  the  landlord  should  have 
the  right  to  the  game,  except  such  a  right  had  been 
expressly  granted  or  allowed  to  the  tenant,  or  a  fine 
had  been  taken  upon  the  granting  or  renewal  of  the 
lease  (h).  Under  this  Act,  as  regards  the  future,  the 
occupier  for  the  time  being  of  lands  had  given  to  him 
the  sole  and  exclusive  right  of  killing  and  taking  the 
game  upon  the  land,  unless  such  right  was  reserved 
to  the  landlord  or  any  other  person ;  and  where  any 
landlord  had  reserved  to  himself  the  right  of  killing 
game  upon  any  land,  it  was  made  lawful  for  him  to 
authorize  any  other  person  or  persons,  who  should 
have  obtained  an  annual  game  certificate,  to  enter 
upon  such  land  for  the  purpose  of  pursuing  and 
killing  game  thereon  (c).  The  subject  of  ground 
Ground  Game  game  is,  however,  now  governed  by  the  Ground  Game 
Act,  i  880  (d).  Under  this  Act  every  occupier  has,  as 
incident  to  and  inseparable  from  his  occupation,  the 
right,  either  by  himself  or  by  persons  duly  authorized 


(//)  Addison  on  Torts,  542. 

(z)  1  &  2  Wm.  4,  c.  32. 

[a]  October  5,  1831. 

(Ii)  I  &  2  Win.  4,  c,  32,  s».  7. 

(<■)     Sect.    II. 

(d)  43  «fc  44  Viet.  c.  47. 
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l>v  him  ia  writing  (e),  to  kill,  take,  and  sell  ground 
game,  concurrently  with  any  other  person  who  may  be 
entitled  to  kill  and  take  the  same,  and  every  condition 
or  agreement  which  purports  to  divest  the  occupier's 
right  in  this  respect  is  void  (/).  This  provision  does 
not,  however,  apply  to  cases  in  which,  at  the  time  of 
the  passing  of  the  Act  (g),  the  right  of  taking  game 
was,  for  valuable  consideration,  vested  in  some  person 
other  than  the  occupier  (It).  An  occupier  of  land  who 
is  entitled  otherwise  than  by  reason  of  the  Ground 
Game  Act,  1880,  to  kill  and  take  the  ground  game 
thereon,  may  demise  the  sporting  rights  to  any  other 
person  consistently  with  the  provisions  of  sect.  2  of 
that  Act,  notwithstanding  the  provisions  of  sect.  3 
that  any  agreement,  condition  or  arrangement,  pur- 
porting to  divest  or  alienate  such  right  is  to  be  void  (i). 

It  has  been  stated  that  torts  to  personal  property  IL  The 

.    .  '  .    1  -       n    .  •  mi  -]•       tortious  acts 

consist  mainly  01  trespass  or  conversion.  lhe  dis- themselves, 
tinction  between  trespass  to  goods  (which  is  called 
trespass  de  bonis  asportatis)  and  conversion  of  goods 
has  been  well  expressed  as  follows  :  "If  a  man  who 
has  no  right  to  meddle  with  goods  at  all,  takes  them 
and  removes  them  from  one  place  to  another,  an  action 
may  be  maintained  against  him  for  a  trespass ;  but 
he  is  not  guilty  of  a  conversion  of  them  unless  he  re- 
moved the  goods  for  the  purpose  of  taking  them  away 
from  the  plaiutilt',  or  of  exercising  some  dominion  or 
control  over  them  for  the  benefit  of  himself  or  of  some 
other  person  (/.:).      Numerous  instances  of  trespass  to 

(e)  The  Act  provides  that  the  occupier  himself,  ami  one  other  person 
authorized  in  writing  by  such  occupier,  shall  be  the  only  persona 
entitled  under  its  provisions  to  kill  ground  game  with  Brearma  :  and 
that  no  person  shall  be  authorized  by  the  occupier  to  kill  or  take 
ground  game  in  any  way,  except  members  of  his  household  resident  on 
the  land  in  his  occupation,  persons  in  his  ordinary  service  on  such 
land,  and  any  one  other  person  bond  fide  employed  by  him  for  reward, 
in  the  taking  and  destruction  of  ground  game  (43  &  44  Vict.  c.  47,  s.  1 

(/)43  &  44  Vict.  c.  47,  ss.  1,  3,  4,  8  ;  Sherrard  v.  Oascoigne  (1900), 
2  Q.  B.  279  ;  69  L.  J.  Q.  B.  720  ;  82  L.  T.  S50. 

(g)  September  7,  1S80.  (h)  43  &  44  Vict.  c.  47,  s.  5. 

(i)  Morgan  v.  Jackson  (1895),  1  Q.  B.  885  ;  64  L.  J.  Q.  13.  462; 
72  L.  T.  593. 

(k)  Addison  on  Torts,  498. 
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lllsUUK't'S. 


Duty  as  to 
dangerous 

things. 


Rylanda  v. 
Fletchi  r. 


goods  might  be  given  ;  thus  in  the  case  of  carriers 
of  goods,  or  innkeepers,  dealing  wrongfully  with  the 
goods  they  are  conveying  or  holding,  here  are  common 
instances  in  which  an  action  will  lie  (/).  So  also  if 
a  wrongful  distraint  is  made  on  goods,  this  is  a  tres- 
pass (m).  As  examples  of  conversion  of  goods  may  be 
mentioned  the  appropriation  of  goods  by  a  bailee,  or 
where  any  one  finding  goods,  afterwards  refuses  to  give 
the  same  up  to  the  real  owner  on  demand  made. 

Bat  all  acts  of  trespass  or  injury  to  goods  are  not 
of  a  direct  nature,  for  they  may  arise  in  various  ways. 
Thus,  if  one  person  lends  out  to  another,  or  gives  to 
another  to  carry,  any  article  of  a  highly  dangerous 
character,  or  which,  though  not  naturally  dangerous, 
has  yet  such  defects  as  to  make  it  so,  of  which  fact  he 
is  or  ought  to  be  aware,  he  is  liable  for  any  injury 
done  to  property  thereby  (?i).  And  any  person  who 
brings  and  keeps  on  his  property  for  his  own  purposes 
animals  or  any  other  things — e.g.  water  or  sewage — 
which  may  escape  and  do  injury  to  property,  is  liable 
for  any  injury  occasioned  thereby,  for  it  is  the  duty 
of  the  owner  to  keep  the  same  under  due  control,  so 
that  they  may  do  or  cause  no  injury  (o).  Sic  utcre 
tuo  ut  cdicnum  non  Icedos  (p)  is,  indeed,  an  established 
principle  governing  such  cases  as  this,  and  if  a  person 
will  bring  into  or  collect  on  his  property  things  of 
a  manifestly  dangerous  nature,  or  which  may  become 
so,  he  does  it  at  his  own  peril,  and  it  is  not  necessary, 
if  damage  occurs  by  reason  of  their  escape,  to  prove 
negligence.      Thus,  to  further  illustrate  this,  it  may  be 

(l)  See  as  to  carriers,  ante,  pp.  128-138  ;  as  to  innkeepers,  ante,  pp. 
1 38- 1.)  2. 

(m)  As  to  which  see  ante,  p.  79,  and  Semayne's  Case,  there  referred 
to  ;  also  as  to  when  a  person  will  be  a  trespasser  ah  initio,  see  <<ut<. 
p.  83  :  and  the  Six  Carpenters'  Case,  there  referred  to. 

In)  BlachnoTi  v.  Bristol  &  Exeter  Ry.  Co.,  27  L.  J.  (Q.  B.)  167. 

(0  Rylanda  v.  Fletcher,  L.  R.  3  B.  L.  Cas.  330  ;  31  L.  J.  Ex.  177  ; 
Anderson  v  Oppenheimer,  5  Q.  B.  D.  602;  49  L.  J.  Q.  B.  (App.)  708; 
Snow  v.  Whitehead,  27  Oh.  1).  588  ;  53  L.  J.  Ch.  8S5  ;  51  L.  T.  253  ; 
33  W.  B.  128  ;  Ballard  v.  Tomlinson,  29  Ch.  D.  115  ;  54  L.  J.  Ch. 
454;  52  L.  T.  942. 

(p)  "  Use  your  own  rights  so  that  you  do  not  hurt  those  of  another! 
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mentioned  that  where  the  owner  of  land  had  thereon 
a  yew-tree,  the  branches  of  which  projected  on  to  his 
neighbour's  land,  and  the  neighbour's  horse  ate  some 
of  the  leaves  and  was  poisoned  thereby,  the  owner  of 
the  land  on  which  the  tree  was  growing  was  held 
liable  (q) ;  but  where  the  same  thing  happened,  ex- 
cept that  the  branches  of  the  yew-tree  did  not  pro- 
ject, but  the  plaintiffs  horse  trespassed  and  ate  the 
leaves,  it  was  held  the  defendant  was  not  liable  (?*). 
And,  notwithstanding  what  has  been  stated,  if  the 
injury  caused  by  a  dangerous  thing  on  a  person's  land 
is  due  to  the  act  of  God — that  is,  such  an  act  as 
could  not  ordinarily  be  anticipated — the  party  is  not 
liable.  Thus,  where  the  defendant  had  on  his  land  Nichols  v. 
stored- up  water,  and  an  overflow  occurred  from  an 
extraordinary  storm,  it  was  held  that  the  defendant 
was  not  liable  (s). 

Where  a  person  is  not  responsible  for  the  dangerous  WhaUey  v. 
thing  that  is  on  his  land  being  there,  he  naturally  is  J*f5££J, 
not  liable  for  its  escape  :    but   he  is  not  l'ustified  in  l!i,il""!' 

.  Company. 

actively  transferring  the  mischief  on  to  his  neigh- 
bour, and  will  be  liable  if  he  does  that.  Thus  where, 
on  account  of  excessive  rainfalls,  a  quantity  of  water 
accumulated  against  a  railway  embankment,  which  it 
threatened  to  destroy,  and  to  protect  it  the  railway  com- 
pany cut  trenches  which  caused  the  water  to  be  trans- 
ferred to  the  lower  land  of  the  plaintiff,  it  was  held 
that  the  company  was  liable  for  the  damage  done  (t). 

With    regard    to    animals   ferce    naturcc,    such    as  injuries  by 
rabbits,   and   with   regard   also  to  pigeons,   pheasants,  animals- 
and     the     like,     it     seems     that     though     a     person 

(q)  Croiclmrst  v.  Amersham  Burial  Board,  4  Ex.  D.  5.  See  also 
Firth  v.  Bowling  Iron  Co.,  3  C.  P.  D.  254. 

(r)  I'ontin;/  v.  Noakes  (1894),  2  Q.  B.  281;  63  L.  J.  Q.  B.  549; 
70  L.  T.  842. 

(s)  Nichols  v.  Marzland,  2  Ex.  D.  1  ;  46  L.  J.  Ex.  174  ;  25  W.  R. 
173- 

(0  WhaUey  v.  Lanca&hin  a-  forJeshiri  Ru.  Co..  13  Q.  B.  D.  131: 
o  L.  T.  472  ;  S3  L.  J.  ^.  B.  285  ;  32  W.  R.  711. 
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breeds  them  on  his  land,  as  he  only  has  property 
in  them  whilst  on  his  land,  he  is  not  liable  for 
any  injury  they  may  do  if  they  escape,  the  only 
remedy  of  the  person  injured  being  to  capture  or  de- 

Ftorer  v.  stroy  them  (u).  If,  however,  a  person  brings  on  to  his 
own  land  a  great  quantity  of  such  animals,  or  birds, 
and  really  overstocks  his  land,  and  this  overstocking 
causes  damage  to  a  neighbour — e.g.  to  his  crops — 
then  such  person  is  liable  in  respect  thereof  (v).  Irre- 
spective of  this,  in  the  case  of  creatures  which  are  by 
their  very  nature  likely  to  do  injury,  the  person  own- 
ing, keeping,  or  harbouring  them  is  always  liable  for 
any  damage  done  by  them  ;  but  in  the  case  of  animals 
not  of  such  a  character,  to  make  a  person  liable  for 

Scienter.  injuries  to  property  done  by  them,  a  previous  scienter 

or  knowledge  of  the  creature's  mischievous  propen- 
sities must  be  proved  (w).  This  is  shewn  more  par- 
ticularly with  regard  to  injuries  to  the  person  (x), 
but  it  has  also  application  to  injuries  to  goods.  On 
the  above  principle,  therefore,  that  the  scienter  of  the 
owner  must  be  shewn,  it  was  formerly  held  that  if  a 
man's  dog  strayed  and  trespassed  on  another's  land, 
and  by  biting,  worrying,  or  otherwise,  injured  that 
other's  sheep  or  cattle,  unless  the  owner  could  be 
proved  to  have  known  that  his  dog  had  previously 
so  acted,  he  was  not  liable,  because,  it  was  said,  the 
worrying  and  killing  of  sheep  is  not  in  accordance 
with  the  ordinary  instinct  and  nature  of  the  animal  (y). 

DogH  a.  The    contrary    is,    however,    now    the    law,    it    being 

enacted  (z)  that  "  the  owner  of  every  dog  shall  be 
liable  in  damages  for  injury  done  to  any  cattle  or 
sheep  by  his  dog,  and  it  shall  not  be  necessary  for 
the   party  seeking  such  damages  to  shew   a  previous 

u)  Aildison  on  Torts,  131. 

(v)  Fairer  v.  Nelson,  15  Q.  B.  D.  258;  54  L.  J.  Q.  B.  385  ;    52  L. 
T.  766. 

Saunders  v.  Teape,  51  L.  T.  263;  48  J.  P.   757;  Cox  v.  Bur- 
bridge,  16  C.  B.  N.  S.  430. 
(*)   See  post,  pp.  422,  423. 
(y)  Addison  on  Torts,  130. 
(2)  28  &  29  Vict.  c.  60,  s.  1. 
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mischievous  propensity   in   such  dog,    or  the    owner's 

knowledge    of  such    mischievous    propensity,   or   that 

the  injury  was  attributable  to  neglect  on  the  part  of 

such  owner  (a).      On  this  enactment  it  has  been  de-  <*?<™9e  v. 

Stleock. 
cided  that  the  owner  of  sheep  or  cattle  may  recover 

for  an  injury  done  them  by  the  defendant's  dog,  even 
though  the  animals  were  trespassing  on  the  defendant's 
land  at  the  time  (b).  Damages,  where  not  exceeding 
£$,  are  under  the  provisions  of  this  Act  recoverable 
summarily  before  a  justice,  or  justices,  in  petty  sessions. 
It  will  be  noticed  that  the  words  used  in  the  Act  are 
injuries  to  "cattle  and  sheep"  only,  so  that  as  to 
injuries  to  animals  not  coming  under  those  designa- 
tions, or  to  other  personal  property,  the  rule  as  to 
the  necessity  of  proving  the  scienter  of  the  owner 
still  remains  law  ;  thus  in  the  case  of  an  injury  done 
by  one  dog  to  another,  scienter  must  still  be  proved. 
It  has,  however,  been  decided  on  the  general  inten-  Wright  v. 
tion  of  the  Act,  that  the  term  "  cattle "  includes 
horses  (c). 

As  to  what  will  amount  to  a  scienter  of  viciousness,  What  will 

amount  to 

it  is  enough  to  shew  that  the  owner  was  in  any  way  scienter. 
aware  of  the  animal's  savage  disposition,  and  it  is  not 
actually  necessary  to  prove  that  the  animal  has  pre- 
viously actually  done  some  injury  (d).  If  the  owner  of 
an  animal  appoints  a  servant  to  keep  it,  the  servant's 
knowledge  of  the  animal's  disposition  is  equivalent  to 
the  knowledge  of  the  master  ;  but  it  is  not  necessarily 
so  if  the  servant  is  not  so  specially  appointed,  or  has 
no  special  control  in  the  matter  (e). 

(a)  The  occupier  of  a  house  where  a  dog  is  by  his  permission,  is  to 
be  deemed  an  "owner"  (sect.  2);  so  that  an  innkeeper  has  been  held 
responsible  under  this  enactment  for  an  injury  done  by  a  guest's  dog 
(Gardner  v.  Hart,  44  W.  R.  527). 

\/>)  Grange  v.  Silcock,  77  L.  T.  ^40;  6i  J.  P.  709. 

(c)  Wright  v.  Pearson,  L.  R,  4  Q.  B.  582  ;  38  L.  J.  (Q.  B.)  312. 

(d)  Worth  v.  Gilling,  L.  R,  2  C.  P.  685.  As  to  what  is  sufficient 
proof  of  scienter  in  the  case  of  a  dog  biting  a  person,  see  Osborne  v. 
Chocqueel  (1896).  2  Q.  B.  109  :  65  L.  J.  Q.  B.  534  ;  post,  p.  423. 

(e)  Baldwin  v.  Ousella,  L.  R.  7  Ex.  325  ;  Stilts  v.  Cardiff  Steam 
Navigation  Co.,  33  L.  J.  Q.  B.  310. 

7. 
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The  doctrine          The  doctrine   of  scienter  in   relation   to  injuries  to 
doeanoflpply  ani'lials  is  not  applicable  to  cases  where  there  is  an 
when  there  is   independent  obligation  by  contract  to  take  reasonable 
existing'by0"     care ;    so  that  where   the   plaintiff  intrusted  the   de- 
contract.  fenclant  with  a  colt  to  take  care  of,  and  the  defendant 
put  it  in  a  field  near  to  where  he  kept  a  bull,  and  the 
bull  gored   the  colt,   it  was  held  that  the  defendant 
was  liable,  although  he  had  no  knowledge  of  the  bull's 
vieiousness,  and  in  fact  had  always  believed  it  to  be  a 
perfectly  gentle  animal  (/). 

If  a  dog  of  a  Although  a  person  is  not  liable  as  a  trespasser  for 

^opetslty13  »is  dog  straying  on  to  his  neighbour's  .land  (g),  yet  if 
strays  and  does  ^  be  0f  a  peculiarly  mischievous  propensity,  which  is 
injury,  the  ;.        ,        •      t   i  i       r-  ••  •.  j 

owner  is  liable,  known  to  him,  he  is  liable  tor  any  injury  it  may  do 

to  his  neighbour's  property  (h) ;  and  if  a  dog  whose 
nature  it  is  to  destroy  game,  or  who  has  been  trained 
for  that  purpose,  strays  on  to  another's  land  and  does 
injury  in  that  way,  the  owner  is  liable  in  respect  of  all 
such  injury  (i). 

it  is  a  tortious  To  kill  or  injure  any  creature  the  property  of 
L%r°e  another  another  is  a  tortious  act,  for  which  the  person  so 
man's  dog  killing  or  injuring  will  be  liable,  even  although  the 
creature  be  only  a  dog  or  a  cat.  And  it  is  also  a 
tortious  act  to  kill  the  dog  of  another,  although  it  is 
actually  known  to  be  of  a  ferocious  disposition,  and 
is  found  going  at  large  ;  unless,  indeed,  it  is  actually 
attacking  a  person  at  the  time  when  it  is  killed  (k). 

straying  A  person  is  not  justified  in  killing  his  neighbour's 

dog  or  cat  which  he  finds  on   his   land,  unless   the 

animal    is   in    the    act   of    doing    some    injury    which 

injury  done      can  only  be  prevented  by  its  slaughter  (I).     And  it 

by  traps.  tas  been  held  that  if  a  person  sets  on  his  land  a  trap 

(/)  Smith  v.  Cook,  i  Q   B.  D.  79  ;  45  L.  J.  Q.  B.  122. 

(7)    See  ante,  p.  331. 

(/-)   Addison  <>n  Torts,  130. 

(i)    Read  v.  Edwards,  17  C.  B.  (N.  S.)  245  ;  34  L.  J.  C.  P.  32. 

(Ic)  Addison  on  Torts,  508  ;  see  post,  p.  358. 
(/)    Ibid.,  508..  509. 
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for  foxes,  and  baits  it  with  such  strong-smelling  meat 
as  to  attract  his  neighbour's  dog  or  cat  on  to  his  land 
to  the  trap,  and  such  animal  is  thereby  killed  or 
injured,  he  is  liable  for  the  act,  though  he  had  no 
intention  of  doing  it,  and  though  the  animal  ought 
not  to  have  been  there  (tn). 

A  person  can  be  guilty  of  an  act  of  trespass  or  con-  Conversion 
version  by  his  agent ;  and  the  ratification  of  a  prior  an  agent's  act, 
act  originally  unauthorized,  will  amount  to  a  conver-  ^g^^ 
sion  by  the  person  so  ratifying  it,  provided  the  per- 
son doing  the  act  professed  at  the  time  to  be  doing  it 
as  his  agent.  Thus,  if  A.  meddles  with  the  goods  of 
B.  and  takes  them  away,  professing  to  act,  in  so  doing, 
for  C,  who  gave  him  no  instructions  or  authority  to 
do  so,  but  C.  afterwards  acknowledges  and  ratines  the 
act,  it  amounts  to  conversion  by  C.  But  for  a  ratifi- 
cation to  have  this  effect,  it  must  be  with  the  full 
knowledge  of  the  nature  of  the  act  committed,  or 
with  an  intention  to  adopt  that  act  at  all  events,  so 
that  where  a  landlord  gave  a  broker  a  warrant  to 
distrain  for  rent,  and  the  broker  took  away  and  sold 
a  fixture  and  paid  the  proceeds  to  the  landlord,  who 
received  the  money  without  inquiry,  but  yet  without 
any  knowledge  of  the  broker's  irregularity,  it  was 
held  that  no  such  authority  appeared  as  would  sustain 
an  aotion  against  the  landlord  (n). 

If  a   person   in    any  way  unlawfully  meddles  with  Conversion  by 

-,  /.  i  •  .1  j         r  intermeddling 

and  exercises  an  act  or  ownership  over  the  goods  or  and  taking 
another,  an  act  of  conversion   is  at  once  committed,  away  soods- 
and  an  action  for  such  conversion  may  be  maintained 
immediately    against     him.      Thus,    in     the     case    of 
Cochrane  v.   Bymill  (u),  the  plaintiff  advanced  money  Cochram  \. 
to  one   Peggs   on   a   bill   of  sale  of  his   effects.      The    ym 
defendant,  an  auctioneer,  without  notice  of  the  plain- 

()/<)  Toumsend  v.  Watken,  o  East,  277. 

(«)  Freeman  v.  Rosh  r.  13  Q.  B.  780. 

(o)  40  L.  T.  744  ;  27  W.  R.  776.  This  case  is  perfectly  distinguish- 
able from  a  subsequent  case  of  National  Mercantile  Bank  v.  Rymill, 
44  L.  T.  767. 
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tiff  s  rights,  by  the  direction  of  Peggs,  sold  the  effects, 
and  after  deducting  money  he  had  advanced  Peggs  on 
account,  paid  the  whole  balance  to  him.  The  plaintiff 
sought  to  recover  the  value  of  the  goods  on  the  ground 
of  their  conversion  by  the  defendant,  and  it  was  held 
that  the  plaintiff  was  entitled  to  recover,  for  the 
dealing  with  the  property,  and  sale,  by  the  defendant 
amounted  to  a  conversion.  But  if  in  this  case  the 
goods  had  been  sent  to  the  defendant  in  the  ordinary 
and  usual  course  of  the  business  of  the  person  sending 
them  (p),  the  decision  would  have  been  different  (q). 
It  may  be  noticed  that  the  protection  afforded  to  a 
purchaser  of  goods  in  market  overt  (r)  does  not  ex- 
tend to  an  auctioneer  selling  in  market  overt,  so  as 
to  save  him  from  the  consequences  of  an  inadvertent 
conversion  (s). 

When  demand  If  goods  come  to  a  person's  hands  lawfully  in  the 
i>e fore  suing  ^rs^  instance,  and  he  then  detains  them,  to  enable  the 
for  conversion,  owner  to  maintain  an  action  for  conversion,  he  must 
first  make  a  demand  for  such  goods,  and  then,  on 
refusal  to  deliver  them,  he  may  sue  for  their  con- 
version (t).  This  demand  for,  and  refusal  of,  the 
goods,  furnishes  evidence  of  a  conversion  of  them 
either  then  or  at  some  time  previously  (u). 

When  a  There  are,  however,  some  cases  in  which  a  person  is 

justified9;,,       justified  in  refusing  to  deliver  up  goods  in  his  posses- 
refusing  to       sjon  though  he  is  not  the  owner  of  them,  and  in  which 

deliver  goods  °  ' 

to  the  owner,    his  refusal  will  not  render  him  guilty  of  a  conversion. 
Thus  if  goods  are  deposited   in   a  person's  hands  for 

(p)  It  matters  not  that  the  auctioneer  was  acting  in  the  way  of  his 
ordinary  business  ;  that  will  not  protect  him.  The  case  of  Turner  v. 
Hockey  (56  1-.  J.  Q.  B.  301),  in  so  far  as  it  decides  anything  to  the 
contrary,  cannot  be  maintained.  See  Barker  v.  Furlong  (1891),  2  Ch. 
172  ;  64  L.  'J'.  411  ;  Consolidated  Co.  v.  Curtis  (1892),  I  Q.  15.  495  ; 
61  L.  J.  Q.  B.  325  ;  40  W.  R.  426. 

17 1  National  Mercantile  Bank  v.  Hampson,  5  Q.  B.  1).  177;  28  W. 
R.  424  ;  Taylor  v.  M'Keand,  5  C.  P.  T>.  358  ;  49  L.  J.  C.  P.  D.  563  ; 
28  W.  R.  528. 

(r)  See  iinl'.  }>.  344. 

(*)  Ddaney  v.  WaUis,  14  Ir.  Reps.  Ch.  31. 

U)    Thorogood  v.  Robinson,  6  Q.  15.  772. 
it)    Wilton  v.  Girdlestone,  5  B.  &  AM.  847. 
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another,  but  subject  to  a  certain  charge  in  some  third 
person's  favour,  here  the  depositee  is  justified  in  refus- 
ing to  deliver  the  goods  over  to  the  owner  of  them 
unless  he  has  ascertained  whether  such  charge  does  or 
does  not  exist.  And,  with  still  greater  force,  if  the 
depositee  has  himself  some  claim  in  the  nature  of  a 
lien,  he  is  justified  in  retaining  the  goods  until  such 
lien  is  satisfied.  If,  however,  the  lien  is  disputed, 
and  the  owner  brings  an  action  to  recover  the  goods, 
he  can  at  once  obtain  possession  of  them  on  paying 
into  court  the  amount  of  the  lien  to  abide  the  result  of 
the  action  (v).  And  if  a  person  has  goods  of  another 
and  leaves  them  with  his  servant,  and  demand  of  them 
from  the  servant  is  made  by  the  owner,  here  the  ser- 
vant is  justified  in  refusing  to  deliver  them  up  until 
he  has  had  an  opportunity  of  receiving  his  master's  in- 
structions upon  the  subject  ;  and  such  a  refusal  is  a 
qualified,  reasonable,  and  justifiable  refusal,  and  no 
evidence  of  a  conversion  in  an  action  brought  by  the 
owner  against  the  master  (x). 

The  owner  of  goods  which  have  been  wrongfully  Right  of  owner 
converted  may  follow  the  proceeds  thereof  so  long  as  proceeds  of 
he  can  mark  or  distinguish  them,  and  provided   there  f^sCo™,,g' 
is  no  countervailing  and  superior  title,  such  as  a  pur-  verted, 
chase  in  market  overt.      Thus,  where  a  person  wrong- 
fully obtained  goods  and  sold  them,  and  the  proceeds 
of  sale  were  paid  into  a  colonial  bank  for  the  purpose 
of  transmission  to  its  London  branch,  it  was  held  that 
the  owners  of  the  goods  were   entitled  to  follow  the 
proceeds  into  the  hands  of  the  bank  (?/). 

Where  a  person  is  in  doubt  which  of  two  or  more  Interplea 
persons  demanding  goods  of  him  is  the  true  owner  to 
whom  he  ought  to  deliver  them,  the  course  open  to  him 
is  to  interplead,  that  is,  take  certain   steps  to  have  it 

(v)  Order],  rule  8;  Gebruder  Naf.  v.  1'loton.  25  Q.  B.  D.  13;  63 
L.  T.  328.     See  also  ante,  p.  143. 

(x)  Addison  on  Torts,  505. 

(y)  Comiti  des  Assureurs  Maritime!  v.  Standard  Bunk  0)  South 
Africa,  I  C.  &  E.  87. 
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decided  between  those  parties  which  of  them  is  the 
one  entitled.  There  was  always  a  process  of  inter- 
pleader in  equity,  but  this  necessitated  the  person  in 
doubt  filing  a  bill  there,  so  that  if  an  action  was  brought 
against  him  by  one  of  the  parties,  and  he  did  not  know 
whether  that  person  or  the  other  was  entitled,  his  only 
course  to  obtain  relief  was  to  file  a  bill  of  interpleader. 
This  process  of  interpleader  in  equity  has,  however, 
long  been  obsolete,  there  being  full  provisions  as  to 
interpleader  at  common  law  (z). 

in.  Justifica-  There  may  be  many  cases  in  which  the  commission 
of  a  trespass  to  goods  is  justifiable,  as  has  incidentally 

instances  of  appeared  in  some  of  the  foregoing  remarks.  "  If  a 
man's  goods  and  chattels  obstruct  me  in  the  exercise 
of  my  right  of  way,  I  have  a  right  to  remove  them. 
If  he  places  a  horse  and  cart  in  the  way  of  the  access 
to  my  house,  or  before  the  door  so  that  I  cannot  drive 
up  to  it,  I  have  a  right  to  lay  hold  of  the  horse  and 
lead  him  away,  and,  if  necessary,  to  whip  him  to  make 
him  move  on.  So,  if  a  person's  goods  are  placed  on 
my  ground,  I  may  lawfully  remove  them  ;  and  if  his 
cattle  or  sheep  come  upon  my  land,  I  may  chase  them 
and  drive  them  out"  (a).  All  these  form  instances  of 
justification. 

when  justifi-         It  is  perfectly  justifiable  to  kill  a  naturally  ferocious 

an!etheAm       animal  which  is  found  at  large,  e.g.  a  lion  or  a  tiger, 

animal.  Dut  this  does   not  extend  to  justify  a  person   killing 

a   ferocious   dog  simply  found  at  large  (h).      But  it  is 

perfectly  justifiable  for  a  person  who  is   attacked  by  a 

dog  to  kill  it  in  self-defence,  or  to   kill  it  when  it  is 

chasing  sheep  or  cattle,  and  they  cannot  be  otherwise 

Dogs  Act,         preserved  (c).      It  is  also  justifiable  for  the  police  to 

detain  any  dogs  found  at  large  without  an  owner,  and 

if  any   dog    is   of  an  actually  dangerous    disposition, 

(z)  See  Indermanr's  Manual  of  Practice,  1 53—1 57- 
(")  Addison  on  Torts,  497,  49S. 
(/,)  Ante,  p.  354. 
(c)  Ibid. 
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application  may  be   made   to  justices,  who  may  order 

it  to  be  destroyed  (>/). 

Cases  in  which  a  person  is  justified  in  refusing  to  Acta  not  reall  j 
give  up  goods,  though  belonging  to  the  person  making  {JJJSJK*0 
the  application  for  delivery  to  him,  have  already  been  conversion, 
mentioned  (e).      These  cases  cannot  be  called  the  justi- 
fication of  a  conversion,  but  rather  cases  in  which  acts, 
though   apparently   constituting  a  conversion,   do   not 
actually  amount   to   it.      So   also  with   regard    to  the 
justification   of  a  trespass,  perhaps  these  cases  would 
be  more  correctly  described   as  cases   in   which  acts, 
though    apparently    constituting    a    trespass,    do    not 
actually   amount  to   it. 

Although  a  person  does  what   is  apparently  an   un-  An  act  done 
justifiable   injury  to  another's  property,  he   may   findj^y^"7 
an  excuse  for  it  by  shewing  that  it  was  the  result  of  disable. 
unavoidable  accident;   as  if  a  man  is  riding  along  the 
streets,  and  accidentally,  and  without  any  fault  on  his 
part,  his  horse  runs  away  and  does  injury,  he  is  not 
liable.      So  again,  on  the  same   principle,  if  a  person 
is  walking  along  the  street,  and  accidentally  slips,  and 
falls  against  and  breaks  a  window,  he  is  not  liable  for 
the  damage   done.      But  if,  in  either   of  these   cases, 
at  the  time  of  the  accident  the  person  was  doing  an 
unlawful    act,   e.g.    committing   an    assault,   he    would 
be  liable  (/). 

Self-defence  is  a  natural  act  open  to  every  man,  iv.  Miscella- 
and  if  a  person  has  actual  possession  of  goods  or  other  ne 
personal  property,  and  another  wrongfully  attempts 
to  take  the  same  from  him  against  his  will,  he  is 
perfectly  justified  in  using  all  force  necessary  for  the 
purpose  of  defending  his  own  possession  and  preventing 
the  act  of  trespass  or  conversion  ;   he  must,  however, 


(d)  34  &  35  Vict.  c.  56. 

(e)  Ante,  pp.  356,  357. 

(/)  Ham inm-k  v.  II  kite,  5  L.  T.  Rep.  (N.S.)  676  ;  ami  see  J  aughan 
v.  Taff  Vale  Ry.  Co.,  5  H.  &  N.  679;  Mansoni  v.  Douglas,  6  Q.  B.  P. 
145  ;  50  L    J.  Q.  B.  289  ;  29  W.  R.  425. 
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use  no  more  force  than  is,  under  the  circumstances  of 
the  case,  necessary  (g). 

Recaption.  And  even  if  a  person  is  wrongfully  dispossessed   of 

his  goods,  he  has   the  right  of  recaption.      Recaption 

may  be  defined   as   a  remedy  by  the  act  of  the  party, 

consisting  in  the  right  of  the  true  owner  of  goods  to 

follow  them   into  the   hands  of  another,  and  actually 

retake   them    from    that   other,  and  repossess  himself 

How  .1  person   thereof  (h).      And  a   person    to   exercise  this  right  of 

effecting6* ""    recaption,  if  the  taker   has  removed  the   goods  on  to 

recaption.         his  own  land,  may  enter  thereon   and  take  them,  and 

will  commit  no  trespass  in  so  doing ;  bat  in  exercising 

this  right  he  must  be  careful   not  to   do  any  act  that 

may  render  him   in   his  turn  an  aggressor — he  must 

uot  use  any  undue  force,  must  not  effect  the   retaking 

in  a  riotous  manner,  and  must  not  commit  a  breach  of 

the  peace. 

Who  can  sue  When  trespass  to  goods  is  committed,  or  a  conversion 
conversion?  *"  of  them  takes  place,  the  person  possessed  of  them  at 
the  time  of  the  committing  of  the  wrongful  act  is 
generally  the  person  entitled  to  maintain  an  action 
Bailments.  in  respect  of  it.  But  in  the  case  of  a  bailment  of 
sroods,  there  being  an  interest  in  both  the  bailor  and 
the  bailee,  the  rule  as  regards  many  tortious  acts  is, 
that  either  or  both  of  them  may  maintain  an  action  in 
respect  thereof  {%).  Thus,  if  goods  are  let  out  by  A. 
to  B.,  and  a  trespass  is  committed  in  respect  of  them 
by  a  third  person,  C,  whereby  they  are  destroyed,  or 
permanently  and  materially  damaged,  B.  may  sue  in 
respect  of  the  direct  loss  to  him,  and  the  bailor  A.,, 
who  is  entitled  after  the  determination  of  the  bail- 
ment, may  sue  for  the  ultimate  injury  done  to  him. 
To  entitle  the  bailor,  however,  in  such  a  case  to  sue, 


[g)  Broom's  Corns.  205  ;  judgment  in  case  of  Beg.  v.  Wilson,  3  A.  & 
K.  S25. 

(h)  Brown's  Law  Diet.  444. 

(t)  Per  Park-,  J'...  Reg.  v.  Vincent,  21  L.  J.  (N.  C.)  109;  see  also 
ante,  pp.  143,  I44. 
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the  injury  done  must  be  of  a  permanent  nature  (/■>. 
But  where  a  conversion  takes  place  in  respect  of  goods 
the  subject  of  a  bailment,  and  the  bailee  has  a  right 
to  them  for  some  fixed  and  specific  period  yet  un- 
expired, here  the  bailor  cannot  sue  in  respect  of  the 
conversion,  but  the  action  must  be  by  the  bailee  ; 
unless,  indeed,  the  very  conversion  occurs  by  a  tortious 
act  of  the  bailee  which  determines  the  bailment  (/). 

The  legal  remedy  for  a  trespass  was  originally  either  Remedy  for 
by  action  of  trespass  for  damages  for  any  direct  injury  goods. 
done,  or  an  action  of  trespass  on  the  case  for  any 
injury  not  direct,  but  consequential,  and  this  was,  in 
fact,  the  only  difference  in  the  two  forms  of  action. 
The  present  system  of  pleading  under  the  Judicature 
practice,  however,  now  entirely  does  away  with  all 
such  distinctions  (and,  indeed,  this  distinction  of  forms 
of  action  had  ceased  long  before),  and  in  respect  of 
a  trespass  committed  to  goods,  the  proper  remedy  is 
by  an  action  to  recover  damages  for  the  tortious  act. 

With   regard,  however,  to  cases  in  which   the  tor-  Remedy  for 
tious    act   amounts    not  merely  to  trespass,   but  to   a  version, 
conversion  of  goods,  that  is,  to  the  actual  taking  away 
and  wrongful   appropriation   of  them,  or  where   goods 
are  wrongfully  detained  by  a    person   from   the  true 
owner,  though   all  distinctions  in  the  forms  of  action 
are  now  quite  done  away  with,  yet  it  will  be  useful  to 
note  the   former  remedies    and    the    present   position. 
In   cases    of    conversion,   the    action   brought  was  an  Former  action 
action  of   trover — so  called   because    founded   on    the 
supposition,  generally  a  mere  fiction,  that  the  defendant 


(/)  Hall    v.    Piekard,  3  Camp.  187  ;    Mears   v.    London  A-  South- 
western A'//.  Co.,  11  C.  13.  (N.  S.)  850. 

(/)  Fenn  v.  BitUestone,  7  Ex.  159.  It  has  recently  been  held  that  in 
an  action  against  a  stranger  for  loss  of  goods  caused  by  his  negligence  . 
the  baile.-  in  possession  of  the  goods  can  recover  their  value  although 
he  would  have  had  a  good  answer  to  an  action  by  the  bailor  for  dan, 
for  the  loss  of  the  goods  {Tin  Winkfield  (1902),  P.  42  ;  70  L.  J.  P.  21  ; 
85  L.  T.  668,  overruling  Glaridge  v.  Smith  Staffordshire  Tramways 
(1892),  Q.  B.  422  ;  61  L.  J.  Q.  B.  503). 
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had  found  the  goods  in  question  (m), — and  the  claim  of 
the  plaintiff  was  not  for  the  return  of  the  goods,  but  to 
recover  the  value  of  them.  In  the  case  of  wrongful 
conversion  now,  though  there  is  no  such  thing  as  an 
action  of  trover,  yet  the  remedy' may  still  well  be  called 
an  action  in  the  nature  of  an  action  of  trover,  being  to 
recover  the  value  of  them  as  formerly. 

Former  action  But  when  goods  were  wrongfully  detained  from  a 
person,  there  was  another  action  that  he  might  bring, 
called  an  action  of  detinue,  being  to  recover  the  goods, 
or  on  failure  thereof  the  value,  and  also  damages  for 
their  detention  («).  It  was  in  the  option  of  the  de- 
fendant, on  a  verdict  against  him,  either  to  return  the 
goods  or  pay  their  value  ;  but  by  the  Common  Law 
Procedure  Act,  1854  (0),  it  was  enacted  that  the  plaintiff 
might  apply  to  the  Court  or  a  judge  to  order  execu- 
tion to  issue  for  the  return  of  the  particular  goods 
without  giving  the  defendant  the  option  of  retaining 
them  on  paying  their  value,  and  the  Court  or  a  judge 
might  at  discretion  so  order  (p).  And  although  this 
enactment  was  repealed  by  the  Statute  Law  Revision 
Act,  1883  (q),  the  same  provision  is  substantially  con- 
tained in  the  llules  of  Court  (?•).  So  now,  therefore, 
though,  under  the  Judicature  practice,  all  distinctions 
in  forms  of  actions  are  done  away  with,  yet  an  action 
may  still  be  brought  for  the  return  of  the  goods  de- 
tained, which  may  well  be  styled  an  action  in  the 
nature  of  an  action  of  detinue. 

Exception  to  Where  an   injurv  has  been  committed  to  the  broods 

maxim  Actio  *  t  •    7  /* 

personalis,  \c.  and  chattels  01  a  person  who  then  dies,  the  right  of 
action  survives  to  his  executors  or  administrators,  this 
forming  an  exception  to  the  maxim,  Actio  personalis 

(m)  Wharton's  Law  Lexicon,  768,  tit.  "  Trover." 

(n)  ThiH.,  235. 

(o)    17  &  i<S  Vict,  ft  125. 

(p)  Sect   78  :  see  also  pkit,  Part.  III.  chai>.  i. 

(q)  46  &  47  Vict.  c.  49. 

(»■)  Order  xlviii.  rule-  1 . 
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moritur  cum  persond  (s).  Thus,  wbere  the  plaintiff 
sued  in  respect  of  the  infringement  of  his  trade-mark, 
and  died  pending  the  action,  it  was  held  that  the 
cause  of  action  involved  damage  to  the  plaintiffs 
property,  and  consequently  his  personal  representa- 
tives could  continue  the  action  (/).  So  also,  as  has 
been  previously  noticed,  there  is  a  further  exception 
to  the  maxim  in  the  case  of  injuries  committed  by 
a  deceased  person  to  any  property,  whether  real  or 
personal  («). 

(s)  4  Edward  3,  c.  7  ;  25  Edward  3,  st.  5,  c.  5.  See  other  excep- 
tions to  the  maxim,  ant?,  p.  331,  and  post,  pp.  427,  431,  436.  See  also 
as  t"  the  maxim,  ante,  pp.  6   7. 

(t)  Oakcy  v.  Dalton,  35  Ch.  D.  700;  56  L.  J.  Ch.  CS23  ;  57  L.  T.  18. 

(u)  3  &  4  Win,  4,  c.  42,  s.  2,  ante,  p.  330. 
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CHAPTER  IV 


OF  TOUTS  AFFECTING  THE  PERSON  (a). 


Torts  to  the 
person  are 
more  import- 
ant than 
torts  to 
property. 


We  have  in  the  two  preceding  chapters  considered 
the  subject  of  Torts  to  Property  ;  in  this  and  the  next 
chapter  we  proceed  to  the  subject  of  Torts  to  the 
Person,  which  may  be  said  to  be  still  more  important 
than  torts  affecting  property,  because  every  one  does 
not  possess  property  for  a  tort  to  be  committed  in 
respect  of,  but  these  torts  affecting  the  person  may 
equally  be  committed  on  any  one.  The  different  torts 
affecting  the  person  are  numerous,  and  those  which 
may  most  usefully  be  considered  appear  to  be  the 
following  : — 


Assault  and  battery. 

False  imprisonment  and  malicious  arrest. 

Malicious  prosecution. 

Libel  and  slander  ;   and 

Seduction  and  loss  of  services. 


I.   Assault 
and  batterv. 


Definition  of 

iiilt. 


Assault  and  battery  are  always  classed  together, 
because  they  are  acts  closely  connected,  and,  in  fact, 
depending  on  each  other ;  for  though  an  act  may  be 
an  assault  without  amounting  to  a  battery,  yet  a 
battery  must  comprise  an  assault,  and  so  it  is  most 
usual  to  find  an  assault  and  battery  taking  place 
simultaneously.  An  assault  may  be  denned  as  the 
unlawful    laying  of  hands  on   another  person,   or   an 

[a]  Some  of  the  Torts  ranged  under  this  head  in  the  present  chapter, 
and  the  one  next  following,  are  sometimes  styled  Torts  aff.  cting  the 
Reputation  ;  but  it  does  not  appear  necessary  to  introduce  this  further 
division  in  a  work  like  the  present,  as  torts  particularly  affecting  the 
reputation  necessarily  more  or  less  affect  the  person  -for  the  reputation 
appertains  to  the  person. 
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attempt  or  offer  to  do  a   corporeal    hurt   to   another, 

coupled   with   a   present    ability   and    intention   to   du 

the  act  (h).      A  battery  may  be  defined  as  the  actual  Definition  of 

v  ,.,..  ia  battery. 

striking  ot   another  person,  or  touching  him  in  a  rude, 

angry,  revengeful,  or  insolent    manner  (c).      We   will 

now  proceed  to  notice  the  esseutials  to  constitute  an 

assault,  and  some  instances  of  assaults  ;   and  then  the 

essentials   to  constitute  a  battery,  and  the  distinction 

between  the  two  torts,  and  their  combination. 

To  constitute   an   assault   by  a  mere  attempting  or  Whnti iicts  will 

v,  ,  .      .  -,   .        1        ■•    n    .  .        °,        be  sufficient 

offering  to  do  an  act,  it  is  stated  in  the  definition  that  to  constitute 
there  must  be  a  present  ability  and  intention  to  do  the  an  a 
act  attempted  or  offered  to  be  done.  This  means  that 
it  is  not  sufficient  for  a  person  to  offer  to  do  the  act, 
unless  he  apparently  is  both  able  to  and  intends  to  do 
it.  Thus,  "  holding  up  a  fist  in  a  threatening  attitude 
sufficiently  near  to  be  able  to  strike  ;  presenting  a 
gun  or  pistol,  whether  loaded  or  unloaded,  in  a  hostile 
and  threatening  manner,  within  gun-shot  or  pistol-shot 
range,  and  near  enough  to  create  terror  and  alarm  ; 
riding  after  a  man  with  a  whip,  threatening  to  beat 
him,  or  shaking  a  fist  in  a  man's  face,'  are  all  acts  of 
assault  (d),  for  the  person  in  all  these  cases  has  the 
apparent  power  of  doing  the  act  he  threatens  to  do, 
and  the  intention  of  doing  it.  But  if,  in  the  foregoing 
instances,  though  the  person  threatens  the  act,  yet  he 
has  not  the  then  present  apparent  ability  to  perform 
what  he  threatens,  e.g.  if,  holding  up  his  fist,  he  is  yet 
not  near  enough  to  strike,  or  presenting  a  gun  or  pistol, 
is  out  of  gun-shot  or  pistol-shot  range,  here  no  assault 
is  committed.  Again,  in  any  of  these  instances,  even 
although  the  person  has  the  ability  to  do  the  act  he 
threatens  to  do,  yet,  if  he  shews  from  his  words  or 
conduct  that  he  does  not  mean  to  do  it,  e.g.  if  he  says 


(b)  See  Brown's  Law  Diet.  48  ;  Read  v.  Coker,  [3  C.  B.  S60. 

(c)  Ibid,  49. 

(d)  Addison  on  Torts,  137. 
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were   it  not  for  some  event  he  would  strike  or  would 
shoot,  here  no  assault  is  committed  (e). 


The    definition    of   assault   also    shews   that  a   tort 
may  be   committed   by  a   mere  touching  or  laying  on 


An  assault 
may  be  com- 
mitted by  a 
mere  touching,  0f  hands,  and   this  is  so  however  slight  may  be  the 

however  °  " 

slight.  touching  for  "  the  law  cannot  draw  the  line  between 

different  degrees  of  violence,  and  therefore  totally 
prohibits  the  lowest  stage  of  it,  every  man's  person 
being  sacred,  and  no  other  having  the  right  to  meddle 
with  it  in  any,  even  the  slightest  manner  "  (/).  There 
are,  however,  some  few  acts,  consisting  in  the  touching 
of  another  person,  which  from  their  very  nature  are 
not  assaults,  e.g.  if  one  has  to  push  through  a  crowd, 
he  has  of  necessity  to  touch  others  ;  but  unless  he 
does  it  with  roughness  or  violence,  this  is  no  tort,  but 
an  act  which  he  is  justified  in  doing  (g). 


Except  in  a 

few  cases. 


Instances  of 
held  to 

be  assaults. 


A  tsault  not 

committed 
by  a  merely 


In  the  foregoing  remarks  some  instances  of  assault 
have  already  been  given.  The  following  acts  have 
also  been  held  to  be  assaults,  and  furnish  apt  in- 
stances : — 

The  riding  after  a  person  and  obliging  him  to  run 
away  into  a  garden  to  avoid  being  beaten  (h). 

The  forcing  a  person  to  leave  premises  by  threats  of 
violence  if  he  did  not  do  so  (i). 

Where  two  persons  were  fighting,  and  one  of  them 
accidentally  struck  a  third  person  (Jc). 

The  cutting  off  of  the  hair  of  a  pauper  in  the  work- 
house by  force  and  against  his  will  (/). 

The  unlawful  restraining  the  liberty  of  a  person  (m). 

A  person  cannot  be  guilty  of  an  assault  by  acting  in 


\ddison  on  Torts,  137,  138. 
(/)  2  Bl.  Com.  120. 
(7)  Addison  on  Torts,  138. 
(h)  Martin  v.  Shoppee,  3  C.  &  P.  373. 
(i)  Read  v.  Coker,  22  L.  J.  (C.  P.)  201. 
(k)  James  v.  ( 'ampbell,  5  C.  &  P.  472  ;  and  see  ante,  p.  359. 
(1)  Forse  v.  Skinner,  4  C.  &  P.  239. 

(m)  Hunter  v.  Johnson,  13  Q.  B.  D.  225  ;  53  L.  J.  M.  C.  182  ;   s>  L- 
T.  791  ;  32  W.  R.  857  ;   Bird  v.  Jones,  7  Q   B.  742  :  15  L.  .7.  Q.  B.  82. 
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a  merely  passive  manner  ;  so  that  where  a  policeman 
obstructed  persons  from  entering  a  room,  it  was  held 
that  this  was  no  assault  by  him  (n).      A  person  also  is  nor  ordinarily 

1      i     -1   «  1    •     •  e  u  where  con- 

in  some  cases  precluded  from  complaining  01  an  assault  gented  t0. 
where  he  has  consented  to  the  act  complained  of  (<<). 

The  distinction  between  the  two  acts  of  assault  and  Distinction 
battery  may  be   said  to  be,  that  the  assault  is  a  less  assaSfaud 
offence  than  the  other,  and  that  there  may  be  an  assault  a  battery. 
without  a  battery  by  simply  touching  the   person  of 
another    without    any    violence,  or   by    a    threatening 
without  the   carrying  out  of  the  threat ;   but  that  in 
every  battery  there  must  have  been  an  assault  preced- 
ing it,   and    therefore  in   cases  of  battery   there  is  a 
combination   of  the   two   torts,  which   are   rightly   de- 
scribed together  as  assault  and  battery. 

Assault  and  battery  may  sometimes  be  of  such  an  Definition  of 
aggravated  kind  as  to  amount  to  an  actual  wounding  what  will 
of  the  person,  or  to  constitute  the  offence  called  may-  and    ^  .no^ 

r  >  J     amount  to  it. 

hem.  Mayhem  (or  maihem)  has  been  described  as  "  the 
violently  depriving  another  of  the  use  of  such  of  his 
members  as  may  render  him  the  less  able  in  fighting 
to  defend  himself,  or  to  annoy  his  adversary,  e.g.  the 
cutting  off,  or  disabling,  or  weakening  a  man's  hand  or 
ringer,  striking  out  his  eye  or  fore-tooth,  or  depriving 
him  of  those  parts  the  loss  of  which  in  all  animals 
abates  their  courage"  (/>). 

Notwithstanding    that    an    assault   or    battery    may  An  action  may 

have  been  committed  abroad,  yet  the  party  injured  has  her/fo/an 

his  remedy  here  if  the  assaulter  comes  to  this  countrv  (a).  as?auU/ com-  , 
mi  •        1  r  -n  /  \      •  mitted  abroad. 

Thus,  in  the  case  of  Mostyn   v.  Fabrigas  (/■),   it  was 

(n)  Jones  v.  Wylic,  1  C.  &  K.  257. 

(o)  Latter  v.  BraddeU,  50  L.  J.  Q.  B.  448  ;  29  W.  R.  366  ;  44  L. 
T.  369. 

(p)  Brown's  Law  Diet.  327. 

(q)  Mostyn  v.  Fabrigas,  1  8.  L.  C.  591  ;  C<>wp.  161  ;  Order  xi.  rule  1. 
An  action  cannot  be  maintained  here  in  respect  "f  trespass  to  land 
abroad.  See  ante,  p.  328,  and  the  case  of  British  South  Africa  <  'o.  v. 
Companhia  di  Mozambique,  there  quoted. 

(r)  1  S.  L.  C.  591  ;  Cowp.  161. 
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Afostyn  v. 
Fabngas 

Phillips  v. 


held  that  an  action  might  be  maintained  against 
the  Governor  of  Minorca  for  an  injury  to  the  person 
of  the  plaintiff  committed  there.  But  to  enable  an 
action  to  be  maintained  here  in  respect  of  an  act 
done  abroad,  such  act  must  be  one  recognized  as  a 
wrong  in  the  foreign  country  in  respect  of  which  either 
criminal  or  civil  proceedings  could  be  taken  there,  and 
it  must  be  actionable  also  in  this  country  (s).  Where, 
however,  it  appeared  that  a  tort  committed  abroad  could 
not  be  sued  upon  there  until  certain  penal  proceedings 
had  been  taken  in  respect  of  it,  it  was  held  that  as 
that  only  went  to  matter  of  procedure  it  did  not  affect 
the  remedy  here  (t). 

There  are,  however,  many  cases  in  which,  though 
an  assault  and  battery  may  have  been  committed,  yet 
such  acts  may,  under  the  circumstances,  be  justifiable, 
and  such  cases  of  justification  may  chiefly  be  ranged 
under  two  heads,  viz.  :  (i)  Where  done  in  defence  of 
person  or  property  ;  and  (2)  Where  allowed  by  reason 
of  the  defendant's  peculiar  position. 

Defence  is  a  justification  of  a  very  extended  nature, 
for  not  only  is  a  person  justified  in  striking  another  in 
his  own  defence,  but  also  in  defence  of  husband,  wife, 
child,  relative,  or  even  neighbour  or  friend  (w)  ;  and  as 
these  last  terms  are  very  wide,  it  seems  almost,  if  not 
entirely,  correct  to  say  that  a  person  is  justified  in  as- 
saulting another  in  defence  either  of  himself  or  others, 
r.ut  the  But  the   nature   of    the  assault  and    battery  done  in 

Jotbe  mUre'    defence  must  be  carefully  observed,  for  some  extreme 
than  is  necea-    ac£  0f  defence,  being   more  than   was  necessary   from 

s:ny  under  the  °  .  ,  _    „  . 

circumstances,  the   nature  of  the  assault  it  was  done  in  defence  ot, 


Assault  and 
battery  may 
sometimes  be 
justifiable. 


Just ifiable  in 
defence  of 
person. 


(«)  PhUlipt  v.  Lyre,  L  R.  6  Q.  B.  21  ;  40  L.  J.  Q.  B.  28  ;  22  L.  T. 
Marl, ml,,  v.  Fontes  (1897),  2  Q.  B.  231;  66  L.  J.  Q.  B.  542; 
76  L.  T.  588.  In  the  last-mentioned  case  the  plaintiff  sued  for  libel 
published  in  Brazil.  This  was  a  tort  in  Brazil  as  well  as  here,  but  in 
Brazil  it  could  only  be  proceeded  for  criminally,  and  no  civil  action 
for  damages  could  be  maintained  there.  It  was,  however,  held  that  an 
action,  here,  for  damages  would  lie. 

1/)  Scott  v.  Lord  Seymour,  1  H.  &  C.  219. 

(u)  Addison  on  Torts,  143. 
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is  not  justifiable,  c.ij.  if  one  attempts  to  Lit  another, 
that  other  is  perfectly  justified  in  warding  off  the 
blow,  or  in  striking  a  blow  of  the  same  nature  in 
defence  ;  but  he  is  not  justified  in  using  some  offensive 
weapon,  and  materially  injuring  the  person,  as  by 
striking  with  a  sword  or  knife  (v).  In  every  case  in 
which  justification  on  this  ground  is  set  up  as  a 
defence,  the  original  act  to  prevent  which  it  was 
necessary  to  resort  to  defence  must  be  looked  to,  for 
a  person  is  not  justified  in  going  beyond  mere  defence, 
and  avenging  himself,  as  by  not  being  content  with 
warding  off  a  blow,  but  following  it  up  by  fresh  and 
unnecessary  blows.  Where  a  justification  for  an&Mas.«(»" 
assault  and  battery  is  set  up  on  the  ground  of  defence 
to  the  person,  such  defence  is  called  a  plea  of  son 
assault  demesne  (x). 

Assault  and  battery,  also,  in  defence  of  one's  property,  Justifiable  also 
whether  real  or  personal,  is  perfectly  justifiable  (y) ;  property. 
for  if  a  person  attempts  to  dispossess  another  of  his 
goods,  that  other  is  fully  justified  in  using  means  to 
prevent  him  doing  so,  and  laying  hands  on  him  for 
that  purpose.  And  so,  also,  if  the  attempt  is  to  dis- 
possess another  of  his  land,  that  other  is  justified 
in  committing  an  assault  and  battery  for  preventing 
the  attainment  of  that  object.  If,  however,  a  person 
peaceably  enters  on  another's  land,  the  owner  is  not 
justified  in  forthwith  assaulting  him  for  the  pur- 
pose of  ejecting  him  therefrom,  but  he  must  first 
request  him  to  go,  and  then,  if  he  will  not  do  so, 
proceed  to  eject  him,  using  only  as  much  force  as  is 
necessary  (z). 

And  here,  again,  must  be  noticed — as  in  cases  of 

(v)  See  Cockcroft  v.  Smith,  11  Mod.  43,  quoted  in  Addison  on  Torts, 
140. 

(.c)  Brown's  Law  Diet.  496. 

[y)  3  Bl.  Com.  120;   Addison  on  Torts,  140,  141. 

(:)   Polkinhorn  v.  Wright,  8  Q.  B.  197  ;  Per  Parke,  B.,  in  Harvey  v. 
Brydget,  14  M.  &  W.  442. 
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But  here  defence  of  the  person — that  the  act  in  defence  of  one's 

JSbegwSw  Property  must  not  be  of  an  excessive  character,  for  if 
than  necessary,  jt  is  more  than  is  necessary  under  the  circumstances, 
then  it  is  not  justifiable,  nor  is  it  justifiable  to  do  an 
act  in  defence  of  property  which  may  manifestly  tend 
to  injure  the  other  party  (a).  And  particularly  it  is 
provided  by  statute  (b)  that  any  person  causing  to  be 
set,  or  knowingly  suffering  to  be  set,  upon  his  land, 
any  spring-gun,  man-trap,  or  other  engine  calculated 
to  destroy  life,  with  the  intent  of  destroying  or  doing 
grievous  bodily  harm  to  trespassers,  shall  be  guilty  of 
a  misdemeanour. 


Setting  man- 
traps, &c 


Justifiable  on        As   regards    assault   and   battery  being   justifiable 

ptraon'i  pecu-   by  reason   of  a   person's   peculiar   position,   there   are 

liar  iiositiou.     many  cases  in  which  the  law  gives  a  direct  power  of 

laying  hands  on  the  person  of  another  and  assaulting 

him,  and  a  primary  instance  of  this  may  be  seen  in 

the  chastisement  sometimes   awarded  to  offenders  by 

flogging.      And,   irrespective  of  any   sentence  of  the 

law,  a  person,  by  the  relationship  in  which  he  stands 

towards  another,  may  have  a  justification  for  assault 

E.g.  a  father     and    battery   committed  on  that  person,  e.g.  a   father 

withregard      jjag  a  v[g\tf>  to  reasonably   chastise   his  children,  and 

to  Ins  child.  °  _ J  ' 

so  also  has  a  master  his  apprentices,  and  a  school- 
master his  scholars,  but  the  chastisement  must  not 
be  excessive  (c).  A  master  or  captain  of  a  ship  has 
also  a  right,  by  virtue  of  his  position,  to  imprison  or 
reasonably  chastise  any  of  the  sailors  who  behave  in 
a  mutinous  or  disorderly  manner,  or  refuse  or  neglect 
to  obey  his  lawful  and  proper  orders,  but  any  chastise- 
ment must  be  reasonable  (d) ;  and  a  constable,  a 
churchwarden,  a  beadle,  or  other  person  employed  in 
that    capacity   in   a   place  of    worship,   is    justified    in 


Collins  v.  Renison,  Say.  138. 
{/')  24  &  25  Vict.  c.  100,  s.  31 ;  re-enacting  7  &  8  Geo.  4,  c.  18. 

(c)  See  hen  mi  Wvaterburn  v.  Brooks,  2  C.  &  K.  16  ;  Chary  v.  Booth 
.  1  Q.  B.  565  ;  62  L.  J.  M.  C  87  ;  68  L.  T.  349. 

(d)  Brow/htonv.  Jackson,  21  L.  J.  (Q.  B.)  265;  Noden  v.  Johnson, 
20  L.J.  (Q.  B.)95. 
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laying  hands  on,  and  forcibly  removing  from  that 
place,  any  person  who  by  his  conduct  is  disturbing 
the  congregation  (e). 

It  necessarily  appears  that  in  actions  for  assault  and  Malice  is  not 
battery  it  is  not  at  all  essential  that  malice  should  jn  assault  and 
exist.       Malice  may,   of  course,   be    shewn,   and   may  batteiT- 
operate  to  increase  the  amount  of  the  damages  ;   but 
a  wanton,   or  thoughtless,    or  negligent  act,   without 
the  slightest  malicious  intent,  may  equally  constitute 
an  assault  and  battery. 

Assault  and  battery  may  also  be  committed  indirectly  An  assault  and 
as  well  as  directly  ;  thus,  where  the  defendant  threw  ^'committed 
a  lighted  squib  which  fell  on  a  stall  in  the  street,  and  indirectly. 
the  keeper  of  the  stall,  for  his  own  protection,  threw  it  Scott  v. 
off,  and  it  then  exploded  and  injured  the  plaintiff,  it 
was  held  that  the  defendant,  the  original  thrower,  was 
liable,  for  a  person  is  responsible  for  the  natural  and 
probable  consequences  of  his  own  act  (/).      A  person 
is  liable   for    an   assault    committed  by   his    agent  or 
servant  by  bis   authority,  express  or  implied,  for  qui 
facit  per  alium  facit  per  se  ;  but  he  is  not  liable  if  he 
has  not   authorized  the  act,   and  it   was    outside   the 
scope  of  the  servant's  duties.      Thus,  where  a  person 
employed  to  levy  a  distress  committed  an  assault  in 
doing  so,  it  was  held  that  the  employer  was  not  liable, 
the  assault  not  being  directed  or  authorized,  and  it  not 
being  within  the  scope  of  the  main  authority  to  commit 
an  assault  {rj). 

A  person   may  proceed  either  civilly  or   criminally  Remedies  in 
in  respect  of  an  assault,  and  the  period  of  limitation  Jj^nlt  and 
for  bringing  any  action  in   respect  of  such   a  tort  is  battery. 


(t)  Burton  v.  /A, iso)).  10  M.  &  \Y.  105  ;   Williams  v.  Olenister,  2  B. 
I '.  099. 

(/)  Scott  v.  Shepherd,  1  S.  L.  C.  454  ;  2  Black-tone,  S92. 
(g)    Richards  v.  West  Middlesex    Waterworks  Co.,  15  ^  B.  D.  660; 
54  L.  J.  Q.  B.  551  ;  33  W.  R.  902. 
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four  years  (h).  It  has  already  been  noticed,  however, 
in  considering  the  subject  of  torts  generally,  that 
sentence  will  not  be  passed  in  a  prosecution  for  an 
assault,  if  an  action  for  the  same  assault  is  also 
pending  ;  that  if  a  conviction  on  summary  proceed- 
ings takes  place,  that  bars  further  civil  proceedings ; 
and  that  if  a  magistrate  dismisses  a  charge  of  assault, 
his  certificate  of  dismissal  will  operate  to  bar  any 
further  proceedings,  civil  or  criminal,  in  respect  of 
it  (t). 

a  wife  cannot        If    a  man  assaults  his   wife,   she   has  no  right  of 
hand  in  respect  action  against  him  (k),  her  remedy  being  to  prosecute 

n!  cud  toTur  n*m'  or  *°  aPPty  ^or  n*m  ^°  ^e  DOund  over  to  keep 
during  cover-  the  peace ;  or  the  assault  and  battery  may  constitute 
cruelty  sufficient  to  enable  her  to  obtain  a  separation 
order  from  a  Court  of  Summary  Jurisdiction  (I),  or  to 
found  proceedings  for  judicial  separation.  It  has  been 
decided  that  no  action  is  maintainable  by  a  divorced 
wife  against  her  former  husband  for  an  assault  and 
battery  committed  during  the  coverture  (m).  What 
is  stated  in  this  paragraph  applies  not  only  to  assault 
and  battery,  but  to  any  tort  under  such  circum- 
stances (»). 

False  imprisonment  may  be  defined  as  some  un- 


ture 


(h)  21  Jac.  I,  c.  16,  s.  3. 

(i)   Ante,  pp.  320,  321. 

(k)  The  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
though  giving  all  rights  in  respect  of  property,  specially  provides  (s.  12) 
that,  further  than  that,  no  husband  or  wife  shall  be  entitled  to  sue  the 
other  in  respect  of  a  tort. 

(I)  See  58  &  59  Vict.  c.  39  (Summary  Jurisdiction — Married  Women's 
Act,  1895).  This  statute,  as  from  January  1,  1896,  repeals  sect.  4 
of  41  Vict.  c.  19  (Matrimonial  Causes  Act,  1878),  but  re-enacts  it 
with  variations  and  additions. 

(m)  Phillips  v.  Barnett,  1  Q.  B.  D.  436;  45  L.  J.  (Q.  B.)  277. 

(>»)  But  where  a  husband  was  a  lunatic,  though  not  so  found  by 
inquisition,  and  his  wife  during  his  lifetime  wrongfully  took  possession 
<.f  and  sold  certain  of  his  chattels,  and  applied  the  proceeds  to  her  use, 
it  was  held  that  an  action  might  be  maintained  by  the  husband's  repre- 
sentatives against  the  wife's  representatives  to  recover  the  amount 
from  her  estate  in  her  executor's  hands  [Re  Williams,  Williams  v. 
Stretton,  50  L.  J.  Ch.  495  ;  44  L.  T.  600). 
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lawful  detention  of  the  person,  either  actually  or  con-  n.  False 
structively  (o).      The  difference  between  an  actual  and  il"i"is,,""',"t- 
constructive  detention  of  the  person  is  this,  that  while  Distinction 
an  actual  detention  is  a  detention  by  forcible  means,  Jjtudfand'a 
the    constructive  is  not,  but  may  consist  in   a  mere  V 

J  •*  _  detention. 

show  of  authority  or  force,  e.g.  if  an  officer  informs  a 
man  that  he  has  a  legal  process  against  him,  and  that 
he  must  accompany  him,  and  accordingly,  although 
no  hand  is  laid  on  hira,  he  goes  with  the  officer,  this 
amounts  to  an  imprisonment  (p). 

It  being,  therefore,  understood,  what  will  constitute  Imprison- 

„  ,  .,,  ,  .  t       meut  often 

a    false    imprisonment,  we  will  proceed    to    consider  justifiable. 
particular  cases  in  which  imprisonment  is  allowed  by 
the  law,  so  that  it  will  not  be  a  false,  but  a  justifiable 
and  proper  imprisonment. 

Firstly,   it   may  be   noticed   that  there   are  various  Detention  by  a 

,  c  .1  ■••  11      •      ,'f     t  person  because 

persons  who  are,  from  their  positions,  naturally  justified  ,,f  Mjs  position. 
in  detaining  certain  persons  to  whom  they  stand  in 
a  peculiar  relation,  e.g.  a  father  his  child,  or  a  com- 
manding officer  his  inferior.  A  husband  has  no  right  Reg.  v. 
to  detain  the  person  of  his  wife,  except  under  very 
extreme  circumstances,  e.g.  to  prevent  her  committing 
adultery  (q). 

Secondly,  for   criminal   offences  persons  are  liable  Detention  for 
to  be  arrested  and  imprisoned,  in  some  cases  only  by  offence. 
a  warrant  from  competent  authority  for  that  purpose, 
and   in   some  cases  by  any  one  without  any  warrant 
at  all. 

A  warrant  is  a  precept,  under  hand  and  seal,  to  an  Definition  oi 
officer  to  arrest  an  offender  to  be  dealt  with  according  moje  0f  acting 
to  due  course  of  law  (?•).      It  is  obtained  on  applica- thereundei- 
tion  to  a  magistrate  or  justice,  and  is  then  delivered 

(o)  See  Broom's  Corns.  823,  824. 

(p)  Grainger  v.  Bill,  4  B.  &  C.  212  :    Wood  v.  Lane.  6  C.  &  P.  774- 
(q)  Beg.  v.  Jackson  (1891),  I  Q.  B.  (C.  A.)  671  ;  60  L.  J.  Q.  B.  346  ; 
64  L.  T.  679.  (r)  Brown's  Law  Diet.  567. 
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to  a  constable,  who  makes  the  arrest,  having  it  with 
him  at  the  time  to  produce  if  required,  as  if  he  lias 
not  so  got  it  with  him  lie  stands  in  the  same  position 
as  if  there  were  no  warrant  (s). 

As  to  thr  If  a  justice  does  an  act  within  his  jurisdiction,  e.g. 

liability  of  .    J  .    .  .  *     j        ■  \     t 

justices.  granting  a  warrant  to  arrest  an  offender  m  respect  01 

an  act  for  which,  had  he  been  guilty,  the  justice  would 
have  had  full  power  to  grant  it,  he  is  not  liable  to  any 
action  in  respect  of  it,  unless  the  act  was  done  mali- 
ciously, and  without  reasonable  and  probable  cause  (t)  ; 
but  if  he  does  an  act  without  jurisdiction,  e.g.  sending 
an  offender  to  prison,  where  he  has,  even  although 
the  offender  were  guilty,  no  power  to  imprison,  he 
is  liable  quite  irrespective  of  malice  ;  but  no  action 
can  be  brought  against  him  in  respect  of  it  until 
after  the  conviction  has  been  quashed  (u).  Formerly 
no  action  could  be  brought  against  a  justice  for  any- 
thing done  by  him  in  the  execution  of  his  office  until 
one  calendar  month's  notice  in  writing  was  given  to 
him,  with  particulars  of  the  intended  action  (%),  but 
Public  Autho-  this  provision  was  repealed  by  the  Public  Authorities 
tion'Act^rs^.  Protection  Act,  1893  (y).  With  regard  also  to  any 
proceeding  against  any  person  for  any  act  done  in 
pursuance  or  execution  of  any  Act  of  Parliament, 
or  of  any  public  duty  or  authority,  this  Act  contains 
the  following  provisions: — (i)  The  action  must  be 
commenced  within  six  months  of  the  act  complained 
of  (z).  (2)  If  judgment  is  obtained  by  the  defendant, 
it  shall  carry  solicitor  and  client  costs  (a).      Tender  of 


(«)  Gallinrd  v.  Laxton,  31  L.  J.  (M.  C.)  123. 

(0   11  &  12  Vict.  c.  44,  a.  1. 

2.  (as)  Sect.  9. 

\y)  5f>  &  57  Vict.  c.  61,  b.  2. 

(a)  See  Markey  v.  Tolworth  District  Board  (1900),  2  Q.  B.  454  ;  69 
L.  J.  Q.  B.  738;  83  L.  T.  28. 

(a)  This  does  not  deprive  the  judge  of  his -discretion  to  deprive  a 
successful  defendant  of  any  costs  at  all,  for  good  cause  shewn  (Bostocl 
.  Ramsay  Urban  Council  (1900),  2  Q.  B.  616 ;  69  L.  J.  Q.  B.  945  ;  83 
L.  T.  358;.  The  provision  does  not  apply  to  costs  on  interlocutory 
motions,  or  to  costs  on  appeals.  See  Annual  Practice  (1904),  9 1 8,  notes 
to  Order  lxvi.  r.   I. 
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amends  before  action  commenced  may  be  pleaded  in 
lieu  of,  or  in  addition  to  any  other  plea  ;  and  if  the 
action  was  commenced  after  the  tender,  or  is  pro- 
ceeded with  after  payment  into  court  of  any  money 
in  satisfaction  of  the  plaintiff's  claim,  and  the  plaintiff 
does  not  recover  more  than  the  sum  tendered  or  paid, 
he  shall  not  recover  any  costs  incurred  after  the  tender 
or  payment,  and  the  defendant  shall  be  entitled  to 
solicitor  and  client  costs  incurred  after  the  tender  or 
payment.  (4)  If  the  Court  thinks  the  plaintiff  has 
not  given  the  defendant  a  sufficient  opportunity  of 
tendering  amends  before  the  commencement  of  the 
action,  the  Court  may  award  the  defendant  solicitor 
and  client  costs  (b). 

A  constable  doing  an  act  in  pursuance  of  a  legal  As  to  the 
warrant  is  not  liable  to  an  action  for  false  imprison-  constables 
ment,  but  if  the  warrant  were  granted  without  juris- 
diction, then  the  law  was,  formerly,  that  he,  in  the 
same  way  as  the  justice  granting  it,  and  indeed  all 
persons  concerned  in  its  execution,  was  liable  to  an 
action  for  false  imprisonment.      A  constable  is,  how- Special  pro- 

,  .      -,     ..    ,     .  . -.     -,  vision  for  then 

ever,  m  such  a  case  now  protected,  it  being  provided  protection 
that   no  action   shall  be  brought    against   him   before  wh?n  actins 

o  o  under  a 

making  a  six  days'  demand  for  a  copy  of  the  warrant  warrant. 
under  which  he  acted,  and  that  if  that  is  given,  then, 
although  the  person  aggrieved  may  bring  his  action 
against  the  constable  and  the  justice  granting  the 
warrant,  the  production  of  such  warrant  shall  entitle 
the  constable  to  a  verdict  (c). 

A  person  who  lays  a  complaint  before  justices,  and  Thepersoi 

thereupon  obtains  a  warrant,  is  not  liable  to  an  action  warrantisnot 

for  false  imprisonment,  though  it  turns  out  that  the  !iaMe  f"r  f:,ls'' 
r  '  e  imprisonment, 

complaint  was  erroneous,  or  there  was  no  jurisdiction  but  may  be 
for  the  granting  of  the  warrant.  He  may,  however,  prosecution. 
sometimes  be  liable  for  malicious  prosecution  (d). 

(6)  56  &  57  Vict.  c.  61,  h.  1. 

(c)    24  Geo.  2,  c.  44,  s.  6. 

(rf)  As  to  which  see  p"st,  p.  382. 


}76 


Cases  i»  which 
a  constable 
may  arrest 
without  war- 
rant. 


OF  TORTS  AFFECTING  THE  PERSON. 

A  constable  may  not  generally  arrest  another  with- 
out a  warrant  for  that  purpose,  but  there  are  many 
special  cases  in  which  he  may.  Particularly  he  may 
do  so  when  he  sees  a  felony  committed,  or  has  reason- 
able ground  for  suspecting  that  a  felony  has  been 
committed,  and  also  reasouable  ground  to  suspect  that 
the  person  he  arrests  is  the  committer  of  the  felony  ; 
but  the  suspicion  must  be  a  reasonable  one,  or  the 
constable  will  be  liable  (c).  If  a  person  makes  a 
reasonable  charge  of  felony  against  another,  a  con- 
stable is  justified  in  arresting  such  alleged  culprit,  and 
is  not  liable  to  any  action  for  false  imprisonment  for 
so  doing,  though  the  person  making  the  complaint  and 
requiring  the  arrest  may  be  so  liable  (/).  The  follow- 
ing are  also  specific  cases  in  which  a  constable  is 
justified  in  arresting  without  warrant: — Where  an 
assault  is  committed  in  his  presence;  where  it  is 
necessary  for  the  purpose  of  preventing  a  breach  of 
the  peace  (y) ;  where  a  person  is  found  committing 
malicious  injury  to  property  (h) ;  where  a  person  is 
found  committing  an  indictable  offence  in  the  night 
between  the  hours  of  9  r.M.  and  6  a.m.  (i) ;  where  a 
person  is  found  collecting  a  crowd  round  another's 
house,  or  continually  ringing  another's  bell,  because 
such  acts  are  likely  to  lead  to  a  breach  of  the  peace  (k). 


a  private  A  private  person  may  also  in  some  few  cases  arrest 

j!SSe?iii        another,  and  not  be  liable  to  any  action  for  false  im- 
arresting  prisonment.      Particularly  he  may  do  so  if  he  sees  a 

another  in  '  i  ii 

^ome  few  cases,  felony  committed,  or  if  a  felony  has  been  actually 
committed,  and  he  has  just  and  reasonable  cause  for 
suspecting  the  person  he  arrests  to  be  guilty  of  it. 
There  is,  however,  a  great  distinction  between  an 
arrest  without  warrant,  in  respect  of  a   felony,  by  a 


(e)  Hogg  v.  Ward,  27  L.  J.  Ex.  443. 

(/)  Broom's  Corns.  826. 

[g)   Ibid.,  828. 

(A)   24  &  25  Vict.  c.  97,  s.  61. 

(*)    14  <fe  15  Vict.  c.  19. 

(ft)  Addison  on  Torts.  154. 
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constable  and  by  a  private  individual,  for  "  in  order 
to  justify  the  private  individual  in  causing  the  im- 
prisonment, he  must  not  only  make  out  a  reasonable 
ground  for  suspicion,  but  he  must  prove  that  a  /'Ion;) 
has  actually  been  committed  by  some  one,  and  that  the 
circumstances  were  such  that  any  reasonable  person, 
acting  without  passion  or  prejudice,  would  have  fairly 
suspected  that  the  plaintiff  had  committed  it,  or  was 
implicated  in  it ;  whereas  a  constable,  having  rea- 
sonable grounds  to  suspect  that  a  felony  has  been 
committed,  although  in  fact  none  lias  been,  is  autho- 
rized to  detain  the  person  suspected  until  he  can  be 
brought  before  a  justice  of  the  peace  to  have  his  con- 
duct investigated  "  (I). 

A  private  person  may  also  arrest  another  actually  Special  powers 
fighting  in  the  streets,  to  prevent  the  continuance  of  bnfker.s'as  to 
a  breach  of  the  peace  (m).     And  if  a  pawnbroker  to  arrest- 
whom   any  property  is   offered   has  reasonable  ground 
for  believing  that  an   offence  has  been  committed  in 
respect  of  it,  he   is  justified   in  arresting  the   person 
offering  such  property,  and   taking  him  and  the  pro- 
perty before  a  justice  of  the  peace  (w). 

Thirdly,  in  civil  cases  persons  are  sometimes  liable  Detention  in 

.  ,  civil  cases. 

to  be  arrested  and  imprisoned. 

Imprisonment  by  reason  of  contempt  of  Court  may  Contempt  <>f 
be  placed  under  this  head.  Contempt  of  Court  con- 
sists in  any  refusal  to  obey  an  order  or  process  of  a 
Court  of  competent  jurisdiction,  or  in  offending  against 
particular  statutes  which  render  such  offending  a  con- 
tempt of  Court,  or  in  interfering  with,  or  violating,  estab- 
lished rules  of  Court,  or  in  behaving  in  a  disrespectful 
or  improper  manner  towards  the  Court,  or  any  judge 


(I)   Addison  on  Torts,  154. 

(m)  Ibid.,  153. 

(n)  24  &  25  Vict.  c.  96,  s.  103  ;  35  &  36  Vict.  c.  93,  s.  34. 


\  -  8  OF    TORTS    AFFECTING    THE    PERSON. 

or  officer  thereof  (o).  Instances  of  contempt  are  easy  to 
find,  e.g.  non-obedience  to  an  injunction  granted  by  the 
High  Court  of  Justice  ;  or  the  interfering,  by  marrying 
or  otherwise,  with  a  ward  of  Court;  or  threatening  a 
witness,  so  as  to  prevent  him  giving,  or  to  intimidate 
him  in  giving,  his  evidence  ;  or  disrespectful  behaviour 
to  the  Court ;  or  commenting  in  a  newspaper  article 
on  a  case  then  pending.  In  one  case  a  co-respondent 
in  a  divorce  suit,  immediately  after  the  service  of  the 
citation,  caused  advertisements  to  be  published  deny- 
ing the  charges  made  in  the  petition,  and  offering  a 
reward  for  information  which  would  lead  to  the  dis- 
covery and  conviction  of  the  authors  of  them,  and  it 
was  held  that  these  advertisements  constituted  a  con- 
tempt of  Court  (p). 

Imprisonment        Imprisonment  for  debt  is  said  to  be  abolished  (q), 
still  occur* ay     but  nevertheless  it  may  occur  in  various  cases.      The 

under  the         enactment    upon    this    subiect    is    the    Debtors    Act, 

Debtors  Act,  ^  J  . 

1869.  1869   (r),  which  provides  that,   with    the  exceptions 

thereinafter  mentioned,  no  person  shall  after  the  com- 
mencement  of  the  Act  (.9)  be  imprisoned  for  making 
default  in   payment  of  a  sum   of  money  (t).      The  ex- 
ceptions are  as  follows  : — 
Six  cases  of  1.   Default  in  payment  of  a  penalty,  or  sum  in  the 

nature  of  a  penalty,  other  than  a  penalty  in  respect  of 
any  contract. 

2.  Default  in  payment  of  any  sum  recoverable  sum- 
marily before  a  justice  or  justices  of  the  peace. 

3.  Default    by    a    trustee    or    person    acting   in   a 
fiduciary    capacity    (u),    and    ordered    by    the    Court 

(o)  Brown's  Law  Diet.  120.  See  also  licfj.  v.  Castro,  L.  R.  9  Q.  B. 
219. 

(p)  Brodribb  v.  Brodribb,  11  P.  D.  66  ;  55  L.  J.  P.  47  ;  34  W.  R. 
580. 

(q)  See  the  title  of  32  &  33  Vict,  c  62,  "An  Act  for  the  Abolition 
of  imprisonment  for  Debt,"  &c. 

(r)  32  &  33  Vict.  c.  62.  («)   1st  January  1870. 

\t)    32  &  33  Vict.  c.  62,  s.  4. 

(w)  As  to  who  is  a  trustee  or  a  person  acting  in  a  fiduciary  capacity, 
Bee  Marris  v.  lwjram,  13  Oh.  D.  338;  49  L.  J.  Ch.  123  ;  28  W.  R. 
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to    pay    any    sum    in    his    possession    or    under    his 
control  (a). 

4.  Default  by  a  solicitor  in  payment  of  costs  when 
ordered  to  pay  costs  for  misconduct  as  such,  or  in  pay- 
ment of  a  sum  of  money  when  ordered  to  pay  the 
same  in  his  character  of  an  officer  of  the  Court  making 
the  order  (b). 

5.  Default  in  payment  for  the  benefit  of  creditors 
of  any  portion  of  a  salary  or  other  income,  in  respect 
of  the  payment  of  which  any  Court  having  jurisdicti<n 
in  bankruptcy  is  authorized  to  make  an  order. 

6.  Default  in  payment  of  sums  in  respect  of  the 
payment  of  which  orders  are  in  this  Act  authorized  to 
be  made  (c). 

It  is  provided,  however,  that  in  all  or  any  of  these  Theimprison- 

t  1     n    ,        .  .  1     j,  ment  not  to 

excepted   cases  no  person   shall    be   imprisoned    for  a  exceed 
longer  time  than  one  year,  and  nothing  in  the  section  °"e  J'eai- 
is  to  alter  the  effect  of  any  judgment  or  order  of  any 
Court  for  payment  of  money,  except  as   regards  the 
arrest  and  imprisonment  of  the  person  making  default 
in  paying  such  money. 

With  regard,  however,  to  the  exceptions  numbered  Debtors  Act, 
3  and  4,  it  is  now  provided  by  the  Debtors  Act,  1878,  ' 
that  the  Court  or  judge  may  inquire  into  the  circum- 
stances of  the  case,  and  is  to  have  a  discretionary 
power  as  to  imprisoning  (d).  It  has  been  held  that 
under  this  provision  the  Court  will  not  necessarily 
refuse  to  grant  an  application  for  a  writ  of  attachment 


434  ;  lie  Diamond  Fuel  Co.,  Metcalfi  Case,  13  Oh.  D.  815  ;  49  L.  J. 
Ch.  347  ;  28  W.  R.  485;  Vrowthcr  v.  Elgood,  34  C.  D,  69 1 ;  56  L.  J. 
Ch.  416;  56  L.  T.  415;  35  W.  R.  369,  in  which  case  an  auctionei  1 
neglecting  to  pay  over  the  proceeds  of  a  sale  was  held  to  be  in  such  a 
capacity  and  liable  to  imprisonment. 

(a)  See  Re  Walker,  Walker  v.  Walker,  59  L.  J.  Ch.  3S6 ;  2  L.  T. 
449. 

(h)  See  hereon  Re  Strong,  32  Ch.  D.  342  ;  55  L.  J.  Ch.  553  ;  34  \V. 
R.  614;  55  L.  T.3. 

(0)  32  &  33  Vict.  c.  62,  s.  4. 

(rf)  41  &  42  Vict.  c.  54. 
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against  a  defaulting  trustee,  where,  owing  to  the  de- 
faulter being  wholly  without  means,  no  useful  object 
would  be  gained  thereby,  for  the  imprisonment  is 
to  a  certain  extent  meant  as  a  penalty,  and  to  deter 
others  (e).  But  where  a  trustee,  though  he  has  been 
guilty  of  negligence,  has  not  been  guilty  of  any 
criminal  or  fraudulent  act,  nor  of  any  contumacious 
refusal  to  comply  with  the  Court's  order,  the  Court 
will  not  attach  him  (/). 

Also  power  to  The  Debtors  Act,  1869,  also  provides  that  any 
prison  for  six  person  (g)  making  default  in  payment  of  any  debt,  or 
weeks  on  proof  instalment  of  any  debt,  due   from  him  in  pursuance  of 

of  means.  .  .        , 

any  order  or  judgment,  may  be  committed  to  prison 
for  a  term  not  exceeding  six  weeks,  on  its  being 
proved  that  he  has,  or  has  had  since  the  date  of  the 
order  or  judgment,  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default,  and  has  re- 
fused or  neglected,  or  refuses  or  neglects,  to  pay  the 
same  (h).  The  application  to  commit  to  prison  under 
this  provision  is  made  by  a  summons  called  a  Judg- 
ment summons  (i).  It  is  provided  by  the  Bankruptcy 
Act,  1883  (k),  that  on  application  made  under  a 
judgment  summons  to  a  Court  having  bankruptcy 
jurisdiction,  the  Court  may,  if  it  thinks  fit,  decline  to 
commit,  and  in  lieu  thereof,  with  the  consent  of  the 
judgment  creditor,  on  payment  of  the  prescribed  fee, 
at  once  make  a  receiving  order  against  the  debtor  (I)  ; 
and  if  the  Court  has  not   got  bankruptcy  jurisdiction, 


(e)  Morris  v.  Ingram,  13  Ch.  D.  338  ;  49  L.  J.  Ch.  123  ;  28  W.  R. 

434;  Re  (h  at.  Of  at- Davis  v.  Harris,  40  Ch.  D.  190;  58  L.  J.  Ch. 
162  ;  60  L.  T.  355  ;  Be  Knoiolcs,  Doodson  v.  Turner,  52  L.  J.  Ch.  685  ; 
48  L.  T.  760. 

(/)  Earl  of  Aylesford  v.  Earl  Poulett  (1892),  2  Ch.  60  ;  61  L.  J.  Ch. 
406 ;  66  L.  T.  484. 

(7)  This  does  not  apply  to  a  married  woman  against  whom  judgment 
has  been  signed  for  a  debt  contracted  during  coverture  (Scott  v.  Morlcy, 
2S  (,).  15.  I ».  120  ;  57  L.  J.  Q.  B.  43 ;  57  L.  T.  919  ;  36  W.  R.  67). 

(A)  32  &  33  Vict.  c.  62,  s.  5. 

(i)    As  to  which  see  Tndermaur's  Manual  of  Practice,  191,  192. 

(7  )  46  k  47  Vict.  c.  52. 

(/)    Sect.  103. 
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it  may  transfer  the  matter  to  the  proper  Court  having 
bankruptcy  jurisdiction  as  regards  the  particular 
debtor  (ra). 

The  Debtors  Act,  1869,  also  contains  an  enactment  When  a  defen- 
as  to  the  arrest  of  a  defendant  in  the  course  of  an  action  may  be 
action,  it  being  provided  (n)  that  where  the  plaintiff  arrested, 
in  an  action  in  the  High  Court  of  Justice  proves  at 
any  time  before  final  judgment  by  evidence  on  oath 
to  the  satisfaction  of  a  judge,  that  (1)  the  plaintiff  has 
good  cause  of  action  against  the  defendant  to  the 
amount  of  .£50  or  upwards;  (2)  there  is  probable 
cause  for  believing  that  the  defendant  is  about  to 
quit  England  unless  he  is  apprehended  ;  and  (3)  the 
absence  of  the  defendant  from  England  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action  (0), 
the  judge  may  order  such  defendant  to  be  arrested 
and  imprisoned  for  a  period  not  exceeding  six  months, 
unless  and  until  he  has  sooner  given  the  prescribed 
security,  not  exceeding  the  amount  claimed  in  the 
action,  that  he  will  not  go  out  of  England  without  the 
leave  of  the  Court.  Where  the  action  is  for  a  penalty, 
or  sum  in  the  nature  of  a  penalty,  other  than  a  penalty 
in  respect  of  any  contract,  it  is  not,  however,  necessary 
to  prove  that  the  absence  of  the  defendant  from 
England  will  materially  prejudice  the  plaintiff  in  the 
prosecution  of  his  action,  and  the  security  given  (in- 
stead of  being  that  the  defendant  will  not  go  out  of 
England)  is  to  be  to  the  effect  that  any  sum  recovered 
agaiust  the  defendant  in  the  action  shall  be  paid, 
or  that  the  defendant  shall  be  rendered  to  prison. 
Under  the  above  provision,  although  a  debtor  may  be 
committed  to  prison  for  a  fixed  period,  he  cannot  be 
detained  in  prison  after  final  judgment  has  been 
signed  (p). 


(m)  Bankruptcy  Rules,  355-362.  (n)  32  &  33  Vict.  c.  62,  8.  6. 

(0)  This  being  a  matter  very  difficult  to  prove,  orders  for  the  arrest 
of  a  defendant  under  this  section  are  not  at  all  frequently  granted. 
{p)   Hume  v.  Drti>/ff,  L.  R.  8  Ex.  214  ;  42  L.  J.  Ex.  145. 


;sj 
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Malicious  If  a  person   obtains  an   order  for  arrest  under  the 

foregoing  provision  by  any  false  statement  or  wrongful 
suppression  of  facts,  he  may,  iu  addition  to  the  false 
imprisonment,  be  liable  to  an  action  for  malicious 
arrest.  Malicious  arrest  may  be  described,  or  defined, 
as  a  tortious  act  consisting  in  the  malicious  (q)  arrest 
of  another  without  reasonable  or  probable  cause. 

i  »istinctioD  It  will  be  noticed  that  the  provision  as  to  the  arrest 

and  imprison-  of  a  defendant  is  quite  distinct  and  different  from  the 
foregoing  provisions  as  to  imprisonment  for  debt ;  in 
the  latter,  there  is  a  judgment  or  order  for  payment, 
and  the  object  of  the  imprisonment  is  to  get  satis- 
faction of  it ;  in  the  former,  there  is  no  debt  as  yet 
adjudged  by  the  Court  to  be  due,  and  the  object  is  to 
prevent  the  defendant  from  leaving  the  country.  The 
student  should  carefully  remember  this  distinction,  as 
it  is  important. 


meut. 


111.  Malicious 
prosecution. 


Threi 

tials  in  an 
action  for 
malicious 
cation. 


Malicious  prosecution  may  be  defined  as  a  tortious 
act  consisting  in  the  unjust  and  malicious  prosecution 
of  one  for  a  crime,  or  the  unjust  and  malicious  pre- 
sentation of  a  bankruptcy  petition,  without  any  reason- 
able or  probable  cause  (r). 

There  are  three  essentials  necessary  to  entitle  a 
person  to  maintain  an  action  for  malicious  prosecution, 
viz.:  (i)  That  the  prosecution  was  determined  in  the 
plaintiff's  favour,  if  from  its  nature  it  was  capable  of 
being  so  determined  (s).  (2)  The  absence  of  any  rea- 
sonable and  probable  cause  for  the  prosecution  (t). 
.  3  )    .Malice  on  the  part  of  the  defendant. 

(7)  Using  tin-  word  "malicious"  in  the  sense  ascribed  to  malice  in 
law,  p08t,  p.  384. 

Quarto  HU1  Gold  Mining  Co.  v.  Eyre,  11  Q  B.  D.  674;  52  L.  J. 

Q.  I!.  488.      It  seems  doubtful,  however,  whether  an  action  for  mali- 

!"■      nting  a  bankruptcy  petition  will  lie  without  an  averment 

of  Bpecial  damage  (  Wyatt  v.  Palmer  (1899),  2  Q.  B.  106  ;  68  L.  J.  Q.  B. 

709  ;  80  L.  T.  639). 

(3)  Barber  v.  Lmiter,  7  C.  B.  (N.  S.)  186  ;  Bascbe  v.  Matthews,  L.  R, 
2  C.  P.  684.      See  Clerk  and  Lindsell's  Law  of  Torts,  508. 

(<)  See  as  to  these  two  essentials,   per  Williams,  J.,  in  Barber  v. 
Lcssitcr,  7  C.  l;.  'X.  S.)  186. 
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The   first  essential,   viz.,  that  the  prosecution  was  a  ] 

determined  in  the  plaintiff's  favour  if  it  was   capable  formaiii 

of  being   so  determined,   scarcely  calls   for  any   com-  itionif 

o  j  ^  j  there  is  r 

ment.  From  it  will  be  seen  that  it"  a  person  has  been  conviction  on 
actually  convicted,  or  has  been  actually  adjudicated  a  against  aim. 
bankrupt,  he  cannot  maintain  this  action  whilst  the 
conviction  or  adjudication  stands  against  him,  for  that 
furnishes  at  once  irrebuttable  evidence  of  reasonable 
and  probable  cause.  To  entitle  a  person,  therefore,  in 
such  a  case,  to  maintain  his  action,  he  must  shew  that 
the  conviction  or  adjudication  has  been  reversed  or 
superseded  (?/). 

The  second  essential,  viz.,  the  absence  of  any  reason-  As  to  reason- 
able or  probable  cause,  is  important;  and  what  is  reason-  probable 
able  and  probable  cause  is  a  question  to  be  determined  cause- 
by  the  judge  on  the  circumstances  of  every  particular 
case  (x),  for  there  may  be  many  cases  in  which,  though 
a  person  fails  to  sustain  his  accusation,  yet  there  may 
have  been  very  good   grounds  for  the    institution  of 
the  prosecution ;  thus,   he  may  have  been   compelled 
to   withdraw    from    it   by   reason  of  inability   to   find 
his   witnesses,  or  the   death   of  a  material   witness,  or, 
though  the  accused  has  been  acquitted,  yet  the  circum- 
stances raised  a  strong  suspicion  against  him  (y).      It 
is  important  to   here  clearly  appreciate  the  different  Functions  of 
functions    of    the   judge    and    the    jury    respectively 
in    such    cases.      It    is    for   the    jury   to  decide   upon 
the  facts  which   the   defendant  alleges  as  constituting 
reasonable  and  probable  cause,  and  then  it  is  for  the 


(u)  Metropolitan  Bank  Limited  v.  Poolcy,  10  A  pp.  Cas.  210;  54 
L.  J.  Q.  B.  449;  53  L.  T.  163.  See  also  Bynot  v.  Bank  of  England 
(1902),  1  K.  B.  467  ;  71  L.  J.  K.  B.  208  ;  86  L.  T.  144. 

(x)  Watson  v.  Whitmore,  14  L.  J.  Ex.  41 ;  Low  v.  Coll  urn.  It,  R>  \  -. 
2  Q.  B.  D.  15.  In  Flicks  v.  Faulkner  (8  Q.  B.  D.  167  ;  51  L.  J.  Q.  B. 
268)  Mr.  Justice  Hawkins  said:  "I  should  define  reasonable  and 
probable  canst-  to  be  an  honest  belief  in  the  guilt  of  the  accused,  based 
ujmn  a  full  conviction,  founded  upon  reasonable  grounds,  of  the  exist- 
ence of  a  state  of  circumstances  which,  assuming  them  to  be  true, 
would  reasonably  lead  any  ordinarily  prudent  and  cautious  man,  placed 
in  the  position  of  the  accuser,  to  the  conclusion  that  the  person  charged 
was  probably  guilty  of  the  crime  imputed." 

{y)    Willans  v.  Taylor,  6  Bing.  186. 
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judge  to  determine  whether  the  facts  as  found  by  the 
jury  do  or  do  not  amount  to  reasonable  and  probable 
cause  (2).  It  should  also  be  noticed  that  the  onus  is 
not  on  the  defendant  to  prove  reasonable  and  probable 
cause,  but  on  the  plaintiff  to  prove  the  absence  of  any 
reasonable  and  probable  cause  (a). 


Distinction  Care  must  be  taken,  with  regard  to  what  is  stated  in 

in  action  the  last  paragraph,  not  to  confuse  an  action  for  malicious 

imprisonment  Prosecuti°n  with  one  f°r  false  imprisonment,  for  there 
is  this  recoguized  distinction  between  the  two  actions, 
that  in  false  imprisonment  the  onus  lies  upon  the  de- 
fendant to  plead  and  prove  affirmatively  the  existence 
of  reasonable  cause  as  his  justification,  whereas  in  an 
action  for  malicious  prosecution  the  plaintiff  must,  as 
stated  above,  allege  and  prove  affirmatively  its  non- 
existence (b). 

a  prosecution        Although  a  prosecution  at  the  outset  may  not  be 

not  at  the  out-  ,.    .  .  _  -.      , 

set  malicious     malicious,  yet  it  may  afterwards   become  so  by  reason 
may  become     0£  tjie  continuance  of  it  after  positive  knowledge  of  the 
innocence  of  the  accused  (c). 

Malice  in  fact  The  third  essential,  namely,  malice,  requires  careful 
comparison  with  the  second,  and  it  will  be  well  first 
to  properly  understand  the  meaning  of  the  word. 
Malice  is  said  to  be  of  two  kinds,  viz.,  malice  in  law, 
and  malice  in  fact  (d).  The  latter  means  what  we 
ordinarily  understand  by  the  term,  and  consists  of 
some  act  of  spite,  either  against  some  particular 
individual  or  the  public  at  large  ;  but  the  former  does 
not  mean  ill-will  against  a  person  or  the  public  at 
large,  but  signifies  a  wrongful  act  done  intentionally 
without  just  cause  or  excuse,  e.g.   the   unwarrantable 

(2)  Broom's  Corns.  842,  843. 

<■/)  Abrath  v.  North- Eastern  Ry.  Co.,  n  App.  Cas.  247  ;  55  L.  J.  Q. 
B.   ;S7  ;  55L-T.63. 

(b)  Per  Hawkins,  J.,  in  Hicks  v.  Faulkner,  51  L.  J.  Q.  B.  at  p.  270. 

(<•)  Per  Cockburn,  C.J.,  in  Fitz-John  v.  Mackinder,  30  L.  J.  (C.  P.) 
264. 

('/)  Per  Bayley,  J.,  in  Bromaye  v.  Prosser,  4  B.  &  C.  255. 
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striking  of  a  blow  likely  to  produce  death,  for  in  such 
cases  there  is  no  necessity  to  prove  any  particular 
spite  or  ill-will,  the  act  speaking  for  itself  (e). 

It   would  ordinarily  seem,  and  it  is  generally  true,  is  malice  in 

...  ,  ,  ,  .   ,  law  sufficient, 

that  11  a  prosecution  is  shewn  to  have  been  without  or  must  there 
reasonable  and  probable  cause,  malice  in  a  sense  must  J?®  ?}  " 
be  existent,  and  it  has  therefore  been  sometimes  stated 
that  malice  in  law  is  all  that  is  necessary  in  an  action 
for  malicious  prosecution  (/).  But  such  a  statement  is 
not  always  accurate,  and  it  has  indeed  been  expressly 
laid  down  that  malice  in  fact  must  be  shewn,  that 
there  must  actually  be  the  two  essentials  existent,  of 
absence  of  reasonable  and  probable  cause,  and  actual 
malice  (g).  This  apparent  confusion  arises  thus : — 
The  question  of  absence  of  reasonable  and  probable 
cause  is  one  for  the  judge,  the  question  of  malice  is 
for  the  jury.  The  jury  may,  if  they  think  fit,  infer 
malice  from  the  very  circumstances  which  have  led 
the  judge  to  the  conclusion  that  there  was  no  reason- 
able and  probable  cause,  or  they  may  come  to  the 
conclusion  that  the  defendant  acted  honestly  and 
without  ill-will,  and  with  a  desire  to  do  right  (h). 
On  the  whole,  it  seems  correct  to  say  that  malice  in 
fact  is  necessary,  but  that  if  the  judge  rules  that  there 
was  no  reasonable  and  probable  cause  for  the  prosecu- 
tion, the  jury  are  justified  in  finding,  but  are  not  bound 
to  find,  that  there  was  malice  (i). 

It   has  been  decided   that   an  action   for  malicious  Corporation 
prosecution   will   lie  against  a  corporation   or   limited  iiaoie  for  ' 

<*»"P*ny  (*)■  Ration. 

(e)  Brown's  Law  Diet.  328. 

(/)  Per  Parke,  J.,  in  Mitchell  v.  Jenkins,  5  B.  &  A.  588. 

(g)  See  per  Hawkins,  J.,  in  Hicks  v.  Faulkner,  8  Q.  B.  D.  167  ;  51 
L.  J.  Q.  B.  268;  30  W.  R.  545. 

(h)  Hicks  v.  Faulkner,  supra  ;  ttroicn  v.  I/awkes  (1891),  2  Q.  B.  718  ; 
65  L.  T.  108. 

(i)  See  further  hereon  Rinsjwood's  Torts,  51,  52. 

(k)  Edwards  v.  Midland  Ry.  Co.,  6  Q.  B.  D.  287  :  .SO  L.  J.  Q.  B. 
281  ;  43  L.  T.  694  ;  29  \V.  R.  609  ;  Comford  v.  Carlton  Bank  ( 1899), 
1  Q.  B.  392  ;  68  L.  J.  Q.  B.  196;  80  L.  T.  121. 
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No  action  lies  The  malicious  prosecution  of  a  civil  action,  though 
SjEKfifif  without  any  reasonable  or  probable  cause,  does  not 
a  civil  action,  have  the  same  effect  as  a  malicious  criminal  prose- 
cution, or  the  malicious  taking  of  proceedings  in 
bankruptcy,  and  no  action  will  lie  in  respect  of  it. 
No  action,  also,  for  malicious  prosecution,  will  lie  by 
a    subordinate    against    his    commanding    officer    for 


nor  for  court- 
martial  pro- 
ceedings. 


bringing  him  to  court-martial  (/). 


Otherwise,  An  action  will,  however,  lie  for  falsely,  maliciously, 

!'i!!iTiciousfor  and  without  reasonable  and  probable  cause  presenting 

ofT^din"-  a  Petition  t0  wind   UP  a  company,  such  an  act  being 

up  petition.  necessarily  injurious  to  the  credit  of  the  company  (on). 


(I)   Addison  on  Torts,  31. 

(m)  Quartz  Bill  Gold  Miniwj  Co.  v.  Eyre,  II  Q.  B.  D.  674  ;  52  L. 
J.  Q.  B.  488  ;  49  L.  T.  249 ;  31  W.  R.  668. 
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CHAPTER    V. 

OF   TOUTS   AFFECTING   THE   PERSON — (continued). 

In  the  same  way  that  the  torts  of  assault  and   battery  IV.  Libel  and 
are   usually  classed   together,   so   also   frequently  are' 
those  of  libel  and  slander ;    but  there  are  many  and 
material  distinctions  between  the  two  torts,  and  it  will 
be  advisable  to  consider  the  subject  in  the  following 
manner : — 

i.   The  law  particularly  as  to  libel. 

2.  The  law  particularly  as  to  slander. 

3.  The  differences  between  libel  and  slander. 

Libel  maybe  defined  as  a  tortious  act,  consisting  Detiuitiou  of 
in  the  malicious  defamation  of  another,  made  public 
by  writing,  printing,  pictures,  or  effigy,  in  such  a 
manner  as  to  expose  him  to  public  hatred,  contempt, 
ridicule,  reproach,  or  ignominy  (a).  As  an  assistance 
to  this  definition,  and  as  tending  to  shew  what  acts 
will  be  libellous,  it  may  be  stated  that  everything  in 
writing,  or  printing,  or  any  picture  or  effigy,  which 
tends  to  imply  reproach  to  any  person,  or  to  in  any 
way  derogate  from  his  character  by  imputing  to  him 
any  bad  actions  or  vicious  principles,  or  to  abridge 
his  comforts  or  respectability,  will  amount  to  a  libel, 
even  although  practically  and  substantially  the  libel 
complained  of  may  not  have  caused  the  plaintiff  any 
special  or  peculiar  damage,  or  indeed  any  real  damage 
at  all  (b)  ;  by  which  is  meant  that,  even  without  proof 
of  special   damage,  the  plaintiff  may  be  entitled  to  a 

(a)  See  various  definitions    from  which   this  is  compiled   given   in 
Folkard  on  Slander  and  Libel,  3,  4. 

(6)  Folkard  on  Slander  and  Libel,  165-191. 
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verdict  and  nominal  damages,  though  in  every  case 
proof  of  special  injury  done  to  him  by  the  libel  will 
naturally  tend  to  increase  the  amount  of  the  damages 
that  will  be  awarded  by  the  jury. 

Municipal  A  municipal  corporation  cannot  maintain  an  action 

cannot  sue  for  f°r  libel  unless  injury  to  the  corporate  property  can 
be  shewn  (c) ;  but  a  trading  corporation  or  company 
may  maintain  such  an  action  in  respect  of  a  statement 
reflecting  on  its  character  in  the  conduct  of  its  busi- 
ness,  without  proof  of  special  damage  (d). 

instances  of  Very  many  instances  of  words  held  to  be   libellous 

lobe  libellous,  might  be  enumerated,  and  a  few  may  usefully  be  given. 
In  one  case  it  was  held  that  to  write  or  print  of  a 
person  that  he  was  a  swindler  was  a  libel  {e) ;  in 
another,  that  to  write  of  a  person  that  he  was  a  black 
sheep  or  a  blackleg  was  a  libel  (/);  in  another,  that 
to  write  of  a  person  that  he  had  been  blackballed  on 
an  election  for  members  of  a  club  was  libellous  (g), 
and  in  another,  that  to  write  of  a  person  that  he  had 
no  experience  in  work  he  was  employed  to  do  was 
libellous  (h).  Mere  words  of  suspicion  will  not,  how- 
ever, be  sufficient  to  constitute  libel  (i).  There  may  be 
many  cases  in  which  the  words  used  by  the  defendant, 
and  complained  of  by  the  plaintiff  as  libellous,  though 
not  apparently  on  their  fnce  so,  yet,  by  the  special 
and  peculiar  sense  in  which  they  may  be  taken  in 
any  particular  case,  may  be  actually  libellous ;  thus, 
in  one  case  the  plaintiff  complained  that  the  defendant 
had  libelled  him  by  calling  him  a  truck-master,  and 
the  Court  held   that  this  might  possibly  constitute  a 

(c)  Mayor  of  Manchester  v.  William*  (1891),  I  Q.  B.  94  ;  60  L.  J. 
Q.  B.  23  ;  63  L.  T.  805. 

(d)  South  Union  Coal  Co.  v.  N orth- EasU rn  News  Association  (1894), 
1  Q.  B.  133  ;  63  L.  J.  Q.  B.  293 ;  69  L.  T.  844. 

(e)  I' Anson  v.  Stuart,  1  T.  R.  748. 

(/)  Macgregor  v.  Gregory,  II  M.  &  W.  287. 
\g)   O'Brien  \.  Clement,  16  M.  &  W.  1 59. 
(/<)   Botterill  v.   Whitehead,  41  L.  T.  588. 

(i)   Simmons  v.  Mitchell,  6  App.   Cas.    156;  50  L.  J.  P.  C.    II  ;  43 
L.  T.  710;  29  W.  R.  401. 
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libel,    and    that    it    must    be    for   the    jury    to    decide 
whether   or   not,   under  the  circumstances,    the    word 
complained  of  was  used   in   a  defamatory  sense  (/. ). 
There    are     also     many    cases    in     which     a     person  Person  may 
may  be  libelled,  although   he   is   not   actually  named,  though  noi 
if    it   clearly   appears    that   he  is    the    person    against  named. 
whom  the  defamatory   matter  was  aimed  (7) ;   as,  for 
instance,  by  describing  the    plaintiff  or  his   place  of 
residence  or  business,  or  giving  other  particulars  which 
would  lead   persons  to  apply  the  libel  to  him  ;   and  it 
is  not  necessary  to  prove  that  the  whole  world  would 
take  the  matter  as  applying  to  the   plaintiff,  but  it   is 
quite  sufficient  to  shew  that  some  would  (m). 

If,  however,  the  words  used  are  words  that  no  Words  not 
ordinary  reader  would  put  a  libellous  construction  on, 
the  plaintiff  cannot,  by  alleging  that  they  have  a  par- 
ticular intent,  make  them  libellous.  Thus,  in  one  Mulligan  v. 
case  the  libel  complained  of  consisted  of  an  advertise- 
ment stating  that  the  plaintiff  was  not  any  longer 
authorized  to  receive  subscriptions  for  a  certain  in- 
stitute, and  the  plaintiff  brought  this  action,  alleg- 
ing that  the  meaning  of  the  advertisement  was  that 
he  had  falsely  pretended  to  be  authorized  to  receive 
subscriptions  on  behalf  of  such  institute.  The  Court 
held  that  no  action  was  maintainable  here,  as  the 
words  made  use  of  would  not  bear  any  libellous  in- 
terpretation (n).  In  some  cases,  however,  although 
words  may  not  be  libellous  in  their  primary  sense, 
yet  evidence  may  be  given  of  facts  which,  under  the 
particular  circumstances,  make  them  defamatory,  but 
there  must  be  some  evidence  of  this  nature  to  make 
such    words    as    these    actionable   (o) ;    and    whore    a 

(k)  Bonier  v.  Taunton,  29  L.  J.  (Ex.)  318. 

(1)   See  V Anton  v.  Stuart,  1  T.  R.  74S. 

(m)  Bourlce  v.  Warren,  2  C.  &  P.  307. 

(n)  Mulligan  v.  Cole,  L.  R.  10  Q.  B.  549 ;  44  L.  J.  Q.  B.  153. 

(o)  Capital  and  Counties  Bunk  v.  Ihnty,  7  App.  Cas.  741  ;  52  L.  J. 
Q.  B.  232  ;  47  L.  T.  662  ;  31  W.  H.  157  ;  Ruel  v.  Tatnell,  29  W.  R. 
172  ;  43  L.  T.  507  ;  Williams  v.  Smith,  22  Q.  B.  D.  134;  ^5  L.  J.  Q. 
B.  21  ;  59  L.  T.  757  ;  37  W.  R.  93  ;  Nevill  v.  Pint  Arts  ami  Ot  •oral 
Insurance  Co.  (1897),  A.  C.  68  ;  66  L.  J.  Q.  B.  195  ;  75  E.  T.  606. 
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plaintiff  in  his  statement  of  claim  annexes  a  meaning, 
Innuendo.  or  innuendo,  to  words  complained  of,  and  fails  by  his 
evidence  to  sustain  such  meaning,  he  cannot  discard 
that  and  adopt  another  (p).  As  regards  the  innuendo, 
it  is  the  duty  of  the  judge  to  say  whether  a  publication 
is  capable  of  the  meaning  ascribed  to  it ;  but  if  he  is 
satisfied  that  it  is  capable  of  it,  it  must  then  be  left  to 
the  jury  to  say  whether  in  fact  it  has  such  meaning^). 

The  publiea-  To  entitle  a  person  to  succeed  in  an  action  to  recover 

tion  of  a  libel    tiania„.es  for   libel,  he   must  prove   the  publication  of 

mu>t  always  °  '  . 

be  proved.        the  libel  to  a  third  party,  and  indeed  this  proof   must 

be  given  before  any  evidence  can  be  adduced  of  the 
contents  of  the  libel  (r) ;  for  it  is  not  sufficient  to 
render  a  person  liable  to  a  civil  action  for  libel,  that 
he  wrote  the  defamatory  matter,  for  if  he  has  kept  it 
in  his  possession,  or  only  shewn  or  sent  it  to  the 
person  defamed,  and  has  not  in  any  way  published  it 
to  a  third  person,  there  is  no  actionable  wrong  (s). 
For  instance,  to  write  a  letter  to  a  person  containing 
defamatory  matter  concerning  him,  is  not  actionable 
if  it  reaches  his  hands  without  being  seen  by  any 
third  person  ;  so  that  even  where  such  a  letter,  simply 
folded  and  not  sealed,  was  delivered  to  a  third  person 
to  carry  to  the  other,  and  might  have  been  opened  and 
read  by  him,  but  was  not,  it  was  held  that  no  action 
What  will  was  maintainable  (t).  The  publication  of  a  libel  may 
occur  in  many  different  ways,  as  by  the  defendant 
actually  with  his  own  hand  giving  the  libel  to  an- 
other, by  inserting  a  libellous  advertisement  in  a  news- 
paper (u),  by  telegraphing,  or  writing  on   a  postcard, 

.,      Rud  v.  Tatnell,  29  W.  R.  172  ;  43  L-  T-  S°7- 

See  Lord  Selborne's  remarks  in  Capital  and  Counties  Bank  v. 
J/' nil/,  7  A.pp.  Oas.,  at  p.  786. 

(r)  Folkard  on  Slander  and  Libel,  439. 

(«)  It  is  different  as  regards  a  criminal  prosecution  for  libel,  for  there 
it  is  sufficient,  to  render  a  person  liable,  that  he  has  shewn  it  to  the 
defamed  pi  raon  only,  if  it  basatendency  to  cause  a  breach  of  the  peace 
[Reg.  v.  Adamt,  58  L.  J.  M.  C.  1  ;  see  Thwaites'  Criminal  Law,  6th 
ed.,  44). 

(0   CI  alt,  rljvrk  v.  Chaffers,  2  Stark,  47 1. 

(w)  Brown  v.  Croome,  2  Stark,  297. 


amount  to  a 
publication. 
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even   to  the   plaintiff   himself  (v),  and  a  fortiori   by 
writing  and  sending  a  letter  to  a  third  person  (x),  even  VPenman  v 
though  such   third   person  is   the   wife    or   husband  of 
the  person  libelled  (//).      But  the  delivery  of  a  libellous  Wenhnk  v. 
paper   by  a  husband  to  his  wife,  or   by  a   wife  to  her 
husband,  is  not  per  se  a  publication  (z). 

Where  a  porter,  in  the  course  of  his  business  and  A  person 
employment,  delivered  parcels  containing  libellous  hand-  nnwittingly 
bills,  it   was  held   that,  although    he   was  the    actual  ggfjJjJIS  l 
publisher    of   the    libel,  yet    he  was  not   liable  to    an  liable  to  an 

•  i»    •       i       i     •  e      ^  action. 

action  in  respect  ot  it,  he  being  ignorant  ot  the  con- 
tents of  the  parcel  (a).  Upon  the  same  principle, 
though  the  seller  of  a  newspaper  is  primd  facie  \[&b\e  Emm*,  o <  ■> 
for  a  libel  contained  in  it,  yet  he  is  not  liable  if  he 
can  prove  that  he  did  not  know  it  contained  a  libel, 
that  his  ignorance  was  not  due  to  any  negligence  on 
his  part,  and  that  he  did  not  know,  and  had  no  ground 
for  supposing,  that  the  newspaper  was  likely  to  contain 
libellous  matter  (b). 

Our  definition  of  libel  states  it  to  be  the  malicious  Malice  in  law 

t  i  c  •  is  an  essential 

defamation    or    another  (c).      Malice,   therefore,   is    an  to  constitute 
essential  to  constitute  a  libel,  but  by  the  word  malice  a  hbeL 
used  here  is  not  meant  malice  in  its  ordinary  sense  of 
spite  or  ill-will,  but  malice  in  law  as  before  described 
in  treating  of  malicious  prosecution  (d),  viz.,  the   in- 
tentional  doing  of  a   wrongful   act  without  just  cause 
or  excuse.      Malice,  therefore,  is  properly  said  to  be  an 
essential   of  libel,  but  it  is  inferred,  and   need   not  be  But  it  is 
proved,  for  "  where  words  have  been  uttered  or  a  libel 

(v)  Williamson  v.  Freer,  L.  R.  9  C.  P.  393  ;  43  L-  J-  c-  p-  l6r  :  22 
W.  R.  S78. 

(.e)  Phillips  v.  Janscn,  2  Esp.  62 j. 

(y)  Wewman  v.  Ash,  22  L.  J.  C.  1'.  190. 

(r)  Wenhak  v.  Morgan,  20  Q.  15.  D.  635  ;  57  L.  J.  Q.  B.  241  ;  59  L. 
T.  2S  ;  see  generally  as  to  publication.  Folkard  on  Slander  ami  Libel, 
chap.  19. 

(«)  Day  v.  Bream,  2  M.  &  Rob.  54. 

(ft)  /■mmens  v.  Pottle,  16  Q.  B.  D.  354  ;  55  L.  J.  Q.  B.  51  ;  34  ^  ■ 
R.  116;  53  L.  T.  S08. 

(c)  Ante,  p.  387. 

(d)  Ante,  \\  3S4. 
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published  of  the  plaintiff,  by  which  actual  or  pre- 
sumptive damage  has  been  occasioned,  the  malice  of 
the  defendant  is  a  mere  inference  of  the  law  from  the 
very  act ;  for  the  defendant  must  be  presumed  to  have 
intended  that  which  is  the  natural  consequence  of  his 
act "  (e). 


Circumstances 


There  may,  however,  be  cases  in  which  special  circum- 
rebutmE^'  stances  rebut  the  presumption  of  malice  that  would 
otherwise  exist ;  and  when  there  are  such  special  cir- 
cumstances they  prevent  the  matter  complained  of 
being  a  libel,  although  had  they  not  existed  it  would 
have  been,  and  in  such  cases  the  matter  is  said  to  be, 
a  privileged  communication. 


and  make  a 
communica 
tion  privi- 


Definition  of 
a  privileged 
communica- 
tion, 


A  privileged  communication  may,  therefore,  be  de- 
fined as  a  communication  which  on  its  face  would  be 
defamatory  and  actionable,  but  is  prevented  from  being 
so  by  reason  of  circumstances  rebutting  the  existence 
of  malice  (/).  It  exists  where  any  person  having  an 
interest  to  protect,  or  a  legal,  moral,  or  social  duty  to 
perform,  makes  a  communication  in  protection  of  his 
interest,  or  in  performance  of  his  duty,  to  another  person 
having  a  corresponding  interest  or  duty  to  receive  the 
same  (g).  Here,  although  the  communication  may 
contain  matter  that  would  ordinarily  be  actionable, 
yet  it  is  not  so  if  the  communication  is  fairly  and 
honestly  made  in  bond  fide  belief  of  its  truth,  and  with- 
out any  gross  exaggeration  (ti).  And  where  privilege 
attaches  to  a  defamatory  oral  statement  made,  in  pur- 
suance of  some  duty,  to  persons  interested  in  the  subject- 
matter  of  such  statement,  that  privilege  is  not  taken 
away  by  reason  of  that  statement  being  made  in  the 

(c)  Folkard  on  Slander  and  Libel,  473. 

(/)  Wright  v.  Woodgate,  2  0.  M.  &  R.  573. 

((/)  ffebditch  v.  Macllwavne  (1894),  2  Q.  B.  54  ;  63  L.  J.  Q.  B.  587  ; 
70  L.  T.  826. 

1/1)  Harriton  v.  Bush,  25  L.  J.  Q.  B.  25  ;  Whiteley  v.  Adams,  33 
L  J.  C.  P.  89  ;  Allbutt  v.  Medical  Council,  23  Q.  B.  I).  400;  58  L.  J. 
',».  15.  606;  61  L.  T.  5S5  ;  Stuart  v.  Bell,  64  L.  T.  633  ;  Hunt  v.  Great 
North  r„  Ry.  I to.,  60  L.  J.  Q.  B.  498  ;  64  L.  T.  418. 
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presence  of  other  persons  not  so  interested,  if  the 
speaker  has  not  the  power  to  prevent  the  presence  of 
such  other  persons  (i).  A  good  instance  of  a  communi- 
cation privileged  by  reason  of  being  made  in  discharge  An  instance 

«  ,  ,       ,,  p  •    •  of  a  privileged 

of  a  duty,  occurs  in   the  case  ot   a  master  giving  a  commnnica- 
character  to  his  servant.      It  is  quite  true  that  a  M^l^eMed? 
vant  cannot  compel  his  master  to  give  him  a  charac-  master  giving 

...  •     •        i         i        i  >     a  character  to 

ter  (k),  but,  although  this  is  so,  it  is  clearly  the  master  s  his  servant, 
moral,  or  social,  though  certainly  not  his  legal,  duty  to 
give   a   character,  if   he   is  asked   for  one  ;   and  if  he, 
therefore,  on  being  applied  to,  gives  a  character  which 
he  bond  fide  believes  to  be  true,  he  is  protected,  and 
though  it  is  in  reality  false,  it  is  a  privileged  communi- 
cation (/).      Thus,  A.  has  had   a   servant,  B.,  who,  on 
applying  for  a  new  situation,  refers  his  intended  new 
master   to  A.,  who,  believing  that   B.  has,  during  his 
service  with  him,  stolen  certain  articles,  replies  to  his 
intended  new  master's  inquiries  to  that  effect ;  here,  if  A. 
loud  fide  believed  this  statement  to  be  true,  and  made 
it   without  any  exaggeration,  although    B.   can    prove 
himself  totally  innocent,  yet  he  has  no  right  of  action 
against   A.      And    even    if   a    master,    without   being  Position  if 
applied    to   for   a   character,    honestly    makes   such   a  givencvolun- 
statement  because  he  considers"  it  his  duty  to  do  so, tarilv- 
this  may  also  be  privileged  ;  but  when  a  master  volun- 
teers to  give  the   character,  stronger  evidence  will   be 
required  that  he  acted  bond  fide  than  in  the  case  where 
he  has  given  the  character  after  being  requested  to  do 
so  (m).      As  another  instance  of  privilege  by  reason  statement  by 
of  discharge  of  duty  may  be  mentioned  the  case  of  a  so 
solicitor  writing  a  letter  in  protection   of   his   client's 
interests,  for  if  in  such  letter  he  merely  states  what  he 
honestly  believes  to  be  true,  and  in  the  interest  of  his 
client  to  state,  he  can  be  under  no  liability  in  respect  of 


(/)  Pittard  v.  Oliver,  6o  L.  J.  Q.  B.  219  ;  64  L.  T.  75S. 

(*)  Carol  v.  Bird,  3  Esp.  201  ;  Smith  on  the  Law  of  Master  and 
Servant.  347.     See  ante,  p.  236. 

(/)  Weather  stone  v.  /Luck-ins,  1  T.  R.  no;  Fountain  v.  Boodle,  ; 
Q.  B.  5  ;  Jones  v.  Thomas,  34  \V.  R.  104  ;  53  L.  T.  678. 

[m    Per  Littledale,  J.,  in  Paltison  v.  Jones,  S  B.  &  C.  at  p.  5S6. 
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Comments  and 

criticisms. 


Merrivalt  v. 

Carson. 


t  lie  publication  to  the  person  to  whom  he  writes  it,  or  to 
his  clerks  through  whose  hands  it  necessarily  passes  (n). 

With  regard  to  comments  on  public  proceedings, 
or  the  conduct  of  public  men,  and  fair  and  honest 
criticisms  and  reviews,  these  are  not  privileged.  They 
may  therefore  be  the  subject  of  an  action  of  libel  with- 
out there  being  any  indirect  or  evil  motive,  which 
would  not  be  the  case  if  they  were  privileged,  for  there 
would  in  such  a  case  be  the  necessity  of  proving  spite, 
ill-will,  or  the  like.  Such  criticisms  or  comments,  in 
order  to  be  libellous,  must  in  the  opinion  of  the  jury 
be  something  more  than  the  expression  of  the  strong 
opinions  and  prejudices  of  a  fair  man.  If  the  matter 
goes  beyond  what  any  fair  man  would  say  in  making 
comments  or  criticisms,  then  it  is  libellous  and  action- 
able. This  is  a  question  of  fact  for  the  jury  in  each 
particular  case  (o). 

Statements  made  by  members  of  Parliament  in  tlie 
House  are  privileged,  but  such  members  may  be  liable 
if  they  subsequently  print  and  publish  such  state- 
ments (p);  unless,  indeed,  it  is  simply  a  publication  of 
a  speech  by  a  member  bond  fide  for  the  information  of 
his  constituents  (q). 

i  of  pro-       Fair  reports  of  proceedings  in  Parliament,  or  in  courts 
Parliament,      of  justice — even  ex  parte  proceedings  (r) — are  privi- 
tmgs,  &c.    ]egecij  unless  the  proceedings  are  of  an  absolutely  scanda- 
lous, blasphemous,  or  indecent  nature  (s)  ;   and  it  hns 

(n)  Baker  v.  Carrick  (1894),  1  Q.  B.  838  ;  63  L.  J.  Q.  B.  399  ;  70 
L.  T.  366  ;  Boxius  v.  Goblet  (1894),  1  Q.  B.  842  ;  63  L.  J.  Q.  B.  401  ; 
70  I,.  T.  368. 

(0)  M<  rrvoaU  v.  Carson,  20  Q.  B.  D.  275;  58  L.  T.  331  ;  36  W.  R. 
231  ;  M'Quire  v.  Western  Morning  News  (1903),  2  K.  B.  100;  72  L. 
J.  K.  B.  612;  88  L.  T.  757. 

(p)  See  Folkard  on  Slander  and  Libel,  234  et  seq. 

(q)  Sue  Wason  v.   Walter,  L.  R.  4  Q.  B.  at  p.  95. 

I  r)   Kimhi  r  v.  Press  Association  (1893),  I  Q.  B.  65  ;  67  L.  T.  515. 

(«)  See  Folkard  on  Slander  and  Libel,  237-253.  But  it  has  been 
held  that  a  true  report  of  proceedings  in  a  court  of  justice,  sent  to  a 
newspaper  by  a  person  who  is  not  a  reporter  on  the  staff  of  the  news- 
paper, is  not  absolutely  privileged,  and  if  it  be  sent  from  a  malicious 
motive  an  action  will  lie  (Stevens  v.  Samjison,  L.  R.  Ex.  53;  49  L.  J. 
Ex.  120  ;  41  L.  T.  782.) 


Members  of 
Parliament. 
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been  held  that  a  fair  and  accurate  report  of  the  judg-  Macdougalv, 
ment  in  an  action,  published  bond  fide  and  without 
malice,  is  privileged,  although  not  accompanied  by  any 
report  of  the  evidence  given  at  the  trial  (t).  It  was 
formerly  held  that  a  report  of  proceedings  at  a  meeting 
of  poor-law  guardians,  affecting  an  individual,  could  not 
be  considered  to  be  privileged  (u) ;  but  with  regard  to 
this  and  certain  other  reports,  it  has  now  been  provided 
by  the  Libel  Act,  1888  (x),  that  a  fair  and  accurate  Libel  Act, 
report  published  in  any  newspaper  of  the  proceedings 
of  a  public  meeting  (y),  or  (except  where  neither  the 
public  nor  any  newspaper  reporter  is  admitted)  of  any 
meeting  of  a  vestry,  town  council,  school  board,  board 
of  guardians,  board  of  local  authority,  and  some  other 
bodies  mentioned  in  the  Act,  and  the  publication  at 
the  request  of  a  Government  office  or  department, 
officer  of  state,  commissioner  of  police,  or  chief  con- 
stable, of  any  notice  or  report  issued  by  them  for 
information  of  the  public,  shall  be  privileged,  unless 
published  or  made  maliciously.  But  this  enactment 
is  not  to  protect  a  person  who  has  refused  or  neglected 
to  insert,  on  request,  in  the  newspaper  in  which  the 
report  or  other  publication  appeared,  a  reasonable 
letter,  or  statement,  explaining  the  same ;  and  it  is 
not  to  protect  the  publication  of  any  matter  not  of 
public  concern,  and  the  publication  of  which  is  not  for 
the  public  benefit  (2). 

(t)  Macdougal  v.  Knight,  17  Q.  B.  D.  636  ;  55  L.  J.  Q.  B.  464;  34 
W.  R.  727  ;  55  L.  T.  274.  This  ca*e  afterwards  went  to  the  House  of 
Lords  (14  App.  Cas.  194  ;  58  L.  J.  Q.  B.  537  ;  60  L.  T.  762),  and  was 
affirmed,  but  on  different  grounds,  and  Lord  Halsbnry  certainly  ex- 
pressed his  view  to  be  different  from  that  of  the  Court  of  Appeal.  The 
matter  was,  however,  in  1890  further  considered  by  the  Court  of 
Appeal  in  a  second  case  of  Macdou</al  v.  Knight  (25  Q.  B.  D.  1  ;  59  L. 
J.  Q.  B.  517;  63  L.  T.  43),  and  they  again  distinctly  laid  down  the 
law  to  be  as  stated  in  the  text  above. 

(?<)  PvrceU  v.  Sowlcr,  2  C.  P.  P.  215  ;  46  L.  J.  C.  P.  30S. 

(.»')  51  &  52  Vict.  c.  64,  s.  4.  The  previous  provision  contained  in 
44  &  45  Vict.  c.  60,  s.  2,  is  repeal*  d  by  this  Act  (a.  2.) 

(y)  The  Act  defines  a  public  meeting  to  mean  any  meeting  bond  fidt 
and  lawfully  held  for  a  lawful  purpose,  and  for  the  furtherance  or  dis- 
cussion of  any  matter  of  public  concern,  whether  the  admission  l> 
general  or  restricted  (-<ect.  4). 

(:)  See  Kelly  v.  O'Mallcy,  6  Times  L.  R.  62. 
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Statements 
by  judges, 
advocates,  &c. 


Afunster  v. 
Lamb, 


Judges,  magistrates,  and  others  acting  iu  a  judicial 
capacity  (a)  are  not  liable  for  defamatory  publications 
made  by  them  in  the  exercise  of  their  judicial  func- 
tions, even  though  they  may  have  acted  maliciously 
and  contrary  to  good  faith  and  honesty  (b).  Any 
statement  made  by  an  advocate  in  the  course  of  his 
advocacy  is  also  absolutely  privileged,  and  this  although 
uttered  by  the  advocate  maliciously,  and  not  with  the 
object  of  supporting  the  case  of  his  client,  and  even 
though  uttered  without  any  justification  or  excuse, 
and  from  personal  ill-will  or  anger  towards  the  person 
defamed,  arising  out  of  a  previously  existing  cause,  and 
even  although  irrelevant  to  every  issue  of  fact  which 
is  contested  before  the  tribunal  (c). 


Statements  by 
witnesses. 


Si  a  in  a  ii    v. 

Ni  tkerdiff. 


Dawkins  v. 

Lord  lluki  /ii/. 


The  statements  of  a  witness  in  a  court  of  justice, 
or  before  a  select  committee  of  the  House  of  Lords  or 
House  of  Commons,  are  absolutely  privileged  (d),  and 
this  even  although  the  witness  goes  somewhat  beyond 
what  he  was  asked  (e).  And  with  regard  to  what  will 
be  a  court  so  as  to  render  a  witness  not  liable  for  his 
statements,  it  may  be  noticed  that  it  has  been  decided 
that  a  court  of  inquiry  instituted  by  the  Commander- 
in-chief  of  the  army,  under  the  Articles  of  War,  to 
inquire  into  a  complaint  made  by  an  officer  of  the 
army,  is  such  a  court,  and  therefore  that  statements, 
whether  oral  or  written,  made  by  an  officer  summoned 
to  attend  before  such  court, are  absolutely  privileged  (/). 


In  many  cases  of  what  are  alleged  to  be  privileged 

in)  As  to  what  is  and  is  not  a  judicial  capacity  see  Royal  Aquarium 
v.  Parkinson  (1S92),  1  Q.  B.  431  ;  61  L.  J.  Q.  B.  409  ;  66  L.  T.  513  ; 
Hodson  v.  l'nn  (1899),  1  Q.  B.  455  ;  68  L.  J.  Q.  B.  309;  80  L.  T.  13. 

(b)  Anderson  v.  Qorrie  (1895),  1  Q.  B.  668;  71  L.  T.  382. 

(c)  Munster  v.  Lamb,  11  Q.  B.  D.  588;  52  L.  J.  Q.  B.  726;  32 
W.  R.  248. 

(d)  Goffin  v.  Donelly,  6  Q.  B.  D.  307  ;  50  L.  J.  Q.  B.  303  ;  29  W. 
R.  440. 

(e)  Seaman  v.  Nethercliff,  2  C.  P.  D.  53  :  46  L.  J.  C.  P.  128. 

/)  Dawkins  v.  Lord  Rokeby,  L.  R.  7*H.  L.  744  ;  42  L.  J.  Q.  B.  8. 
It  has  also  been  held  that  reports  made  by  a  military  oflicer  for  the 
information  of  the  Commander-in-chief  are  absolutely  privileged 
|  Dawkin»  v.  Lord.  Paulet,  L.  R.  5  Q.  B.  94  ;  39  L.  J.  Q.  B.  53). 


OF    TOUTS    AFFECTING    THE    PERSON.  397 

communications  on  the  ground  of  moral  or  social  duty,  The  judge 

it  is  often  a  difficult  matter  to  decide  whether  or  not  ^tiSei  a 

there  is  shewn  to  have  existed  such  a  duty  as  to  render  particular 
...         ...         ni  •  matter  is 

the  communication   privileged  ;  in   all  such  cases  it  is  privileged. 

for  the  judge  to  decide  whether  the   principle  can  be 

applied  to  the  particular  case  ((/). 

In  many  cases  of  alleged  privileged  communications,  Many  cases 
however,  it  is  open  to  the  plaintiff  to  shew  that,  not-  ^m({  yacie 
withstanding  the   communication  would   ordinarily  be  aPPear  tobe 

b  _  J  privileged 

privileged,  yet  the  defendant  has  been  guilty  of  actual  may  yet  on 
malice,    i.e.  malice    in    fact    (A).      Thus,   it   has   been  jactenotbe. 
pointed  out  (i)  that  a  master  is  privileged  in  giving  a 
character  to  his  servant ;   but  if  he  knowingly  gives  a 
false  character,  here  there  is  actual   malice,  and  there 
cannot  possibly  be  any  privilege.      Cases  of  this  char-  Distinction 
acter  are  designated  as  cases  of  qualified  privilege,  as  quaufied  ;u„i 
opposed  to  cases  in  which   no  such   evidence  can  be  aD?°lute 

~r  m  t    t  privilege. 

given,  which  are  styled  cases  of  absolute  privilege, 
e.g.  statements  by  judges  and  advocates  in  the  course 
of  their  duties. 

The  truth  of  a  libellous  imputation  affords  a  com-  The  truth  of  a 
plete  answer  to  any  action  for  damage?,  because  the  a  compiete 
action  is  brought  by  the  plaintiff  to  free  his  character  ^"'action! 
from  such  imputation,  which  he  cannot  be  entitled  to  do 
if  the  imputation   is  actually  true  (k) ;   and  where  the 
truth  of  the  imputation  is  not  thoroughly  and  strictly 
proved,  but  it  is  proved   substantially,  or  to  a  great 
extent,  this,  though   not  sufficient  to   form  a  defence, 
may  go  in  mitigation  of  damages  (I).      Libel  is,  how- 
ever, punishable,  not  only  civilly,  but  also  criminally 
by   indictment,  and   in   some   special  cases,  where  the 
persons  libelled   are  in  some  public  office  or  position, 

(a)  Per  Erie,  C.J.,  in  Whitdey  v.  Adams,  15  C.  B.  (N.  S.)  418; 
Waller  v.  Lock,  7  Q.  B.  D.  619  ;  30  W.  R.  18  ;  45  L.  T.  242  ;  Harrison 
v.  Fraser,  29  W.  R.  652. 

(A)  Wright  v.  Woodyate,  2  C.  M.  &  R.  573.  As  to  malice  in  fact, 
see  ante,  p.  384. 

(i)  Ante,  p.  393. 

(k)  Folkard  on  Slander  and  Libel,  21,  22. 

(0    Chalmers  v.  Shackell,  6  C.  &  P.  475. 
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Effect  of  the 

truth  of  a 
libel  in  a 
criminal 

prosecution. 


I  Act, 
1843- 


by  criminal  information  (m).  In  any  criminal  prose- 
cution the  truth  of  the  libel  was  formerly  no  defence, 
for  the  object  of  the  proceeding  is  to  a  great  extent 
the  preservation  of  public  peace  and  good  order,  which 
cannot  be  maintained  if  one  man  is  allowed  to  publish 
of  another  everything  that  may  chance  to  be  true  of 
that  person,  so  that,  whether  true  or  false,  the  imputa- 
tion may  have  equally  mischievous  results,  and  con- 
sequently be  equally  a  public  wrong  (n).  This  state 
of  the  law  is,  however,  now  to  a  considerable  extent 
altered,  it  having  been  provided  that  the  truth  of  a 
libel  shall  form  a  defence  to  a  criminal  prosecution 
if  it  is  also  for  the  public  benefit  that  the  matters 
complained  of  should  be  published  (0). 

Order  of  judge  With  regard  to  criminal  proceedings  in  respect  of 
be'foTe^ro-  a  libel,  it  is  provided  by  the  Libel  Act,  1888  0),that 
secutiugfor      no  criminal  prosecution  shall  be  commenced   against 

libel  in  a  L 

aewapaper.  any  proprietor,  publisher,  editor,  or  any  person  respon- 
sible for  the  publication  of  a  newspaper,  for  any  libel 
published  therein,  without  the  order  of  a  judge  at 
chambers  first  being  obtained,  on  notice  to  the  person 
accused,  who  shall'  have  an  opportunity  of  being  heard 
against  it.  This  provision,  however,  does  not  apply  to 
a  proceeding  by  way  of  criminal  information  ((/). 

Provision  of  The  Libel  Act,  1843   (?')>  als0  contains  two  impor- 

^843!  aVto       tant  provisions  on  the  subject  of  libel,  besides  the  one 

gene-    aiready  mentioned  as  to  the  truth  of  a  libel  being  set 

up  in  criminal  proceedings  in  respect  of  it.      The  first 


(m)  See  Reg.  v.  Labouchere,  12  Q.  B.  D.  320  ;  53  L.  J.  Q.  B.  362  ; 
50  L.  T.  177;  32  W.  R.  861. 

(»i)  Sec  Folkard  on  Slander  and  Libel,  21,  22. 

(0)  6  &  7  Vict.  c.  96,  s.  6.  See  hereon  Reg.  v.  Labouchere,  14  Cox, 
C.  0.  419. 

(p)  51  &  52  Vict.  c.  64,  s.  8,  which  repeals  the  previous  provision  of 
44  &  45  Vict.  c.  60,  s.  3,  which  required  the  fiat  of  the  director  of 
public  prosecutions. 

(q)  Reg.  v.  Yateg,  14  Q.  B.  D.  648  ;  54  L.  J.  Q.  B.  258  ;  33  W.  R. 
482  ;  52  L.  T.  305.  This  was  a  decision  under  44  &  45  Vict.  0.  60, 
s.  3,  but  it  ii'>  doubt  still  holds  good  as  regards  the  provision  of  51  & 
52  Vict.  c.  64,  s.  8. 

(>•)  6  &  7  Vict.  c.  <)G. 
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of  such  provisions  is,  that  in  any  action  for  defama- 
tion it  shall  be  lawful  for  the  defendant  (after  notice 
in  writing  of  his  intention  so  to  do  duly  given  to  the 
plaintiff  at  the  time  of  filing  or  delivering  the  defence 
in  such  action)  to  give  in  evidence,  in  mitigation  of 
damages,  that  he  made  or  offered  an  apology  to  the 
plaintiff  for  such  defamation  before  the  commence- 
ment of  the  action,  or  so  soon  afterwards  as  he  had 
an  opportunity  of  doing  so,  in  case^  the  action  shall 
have  been  commenced  before  there  was  an  opportunity 
of  making  or  offering  such  apology  (s). 

The  other  of  such  provisions  is,  that  in  an  action  Provision  of 
for  libel  contained   in  any  public  newspaper,  or  other  r343  ~s  to 
periodical  publication,  it  shall  be  competent  for  the  JJ^£l1JWfr 
defendant  to  plead  that  such  libel  was  inserted  therein  paper,  &c. 
without  actual   malice,  and  without  gross  negligence, 
and  that  before  the  commencement  of  the  action,  or  at 
the  earliest  opportunity  afterwards,  he  has  inserted  in 
such  newspaper,  or  other  periodical  publication,  a  full 
apology  for  the  said  libel,  or,  if  such  newspaper,  or 
other   periodical   publication,  shall   be  ordinarily  pub- 
lished  at  intervals   exceeding  one   week,  that  he  has 
offered  to  publish   the   said  apology  in  any  newspaper, 
or  other  periodical  publication,  to  be  selected  by  the 
plaintiff  in   such  action  ;  and  that  every  such   defend- 
ant shall,  together  with  such  plea,  be  at  liberty  to  pay 
into  court  a  sum  of  money  by  way  of  amends  for  the 
injury  sustained   by  the  publication   of  such  libel  (t). 
This   latter    provision    is    not,   however,  now    of   the 
importance  it  formerly  was,  as,  under  the  Judicature 

(s)  6  &  7  Vict.  c.  96,  s.  I.  The  statement  above,  and  the  notice  re- 
quired, must  not  be  confused  with  the  seven  days'  notice  that  is  required 
to  be  given  under  Order  xxxvi.  rule  37,  to  entitle  a  defendant,  who 
does  not  set  up  the  truth  of  the  libel  or  slander,  to  give  in  evidence  at 
the  trial  the  circumstances  under  which  the  libel  or  slander  was  pub- 
lished, or  evidence  as  to  the  character  of  the  plaintiff.  See  Indermaur's 
Manual  of  Practice,  1S0. 

(t)  6  &  7  Vict.  c.  96,  s.  2.  By  S  &  9  Vict.  c.  75,  s.  2,  it  is  provided 
that  it  shall  not  be  competent  for  a  defendant  to  plead  an  apology  as 
stated  in  the  text,  without  at  the  same  time  making  a  payment  of 
money  into  court. 


400  OF    TORTS    AFFECTING    THE    PERSON. 

practice,  money  may  now  be  paid  into  court  in  all 
actions  (u). 

provision  of  With  regard  to  actions  brought  in  respect  of  libels 

188S  m  to        contained   in  newspapers,  a  further  provision  has  been 

mitigation  of    made   by  the   Libel   Act,    1 888   (a?),  it  being  enacted 

damages  for  .  .  .  ° 

lii..  l  in  that,  in   an  action   for  any  such   libel,  the  defendant 

may  prove,  in  mitigation  of  damages,  that  the  plain- 
till'  has  already  recovered,  or  brought  an  action  for, 
damages,  or  has  received,  or  agreed  to  receive,  compensa- 
tion in  respect  of  a  libel,  or  libels,  to  the  same  purport 
or  effect  as  the  libel  for  which  such  action  has  been 
brought. 

An  action  for         An  action  of  libel   may   be    brought   at  any  time 

brought  within  within  six  years  of  the  publication  thereof  (y). 

mx  yean. 

Liability  for  If  a  person,  to  whom  a  libel  is  published,  in  his 

tion  of  libel'1"    ^urn  Pubusnes  it  again,  he  is  liable  in  respect  of  it,  as 

well  as  the  original  libeller,  even  though  he  believed 

it  to  be  true  (2). 

Definition  of  Slander  may  be  defined  as  the  malicious  defamation 

of  another  person,  not  in  writing,  but  simply  by  word 
of  mouth.  For  ordinary  slander,  the  only  remedy 
of  the  person  slandered  is  to  bring  an  action  for 
damages,  for  the  injury  done  to  him  is  not  so  great  as 
by  libel,  which,  being  in  writing  or  the  like,  is  more 
lasting  and  permanent  in  its  nature,  while  slander, 
being  but   by  word  of  mouth,  is  from  its  very  nature 

Oases  iii  which  fleeting ;  but  in  some  exceptional  cases  of  slander,  e.g. 

prosecution  where  the  words  used  are  seditious,  grossly  immoral,  or 
blasphemous,  or  addressed  to  a  magistrate  with  refer- 
ence to  his  duties,  or  whilst  he  is  performing  his  duties, 
or  uttered  as  a  challenge  to  fight  a  duel,  or  to  provoke 
such  a  challenge,  a  criminal  prosecution  will  lie  (a). 

(u)  Order  xxii.  Rule  I. 
(..')  51  i\:  52  Vict.  c.  64,  s.  6. 
(y)  21  Jac.  I,  c.  16,  R.  3. 

(z)  M'Pherson  v.  Daniels,   IO  B.  &  C.  273  ;  Tidinan  v.  Alnslie,   10 
Ex.  63  ;  Batter  ill  v.  Whitehead,  41  L.  T.  588. 
(a)  See  Folkard  on  Slander  and  Libel,  794. 


OF    TORTS    AFFECTING    THE    PERSON.  401 

As  to  what  words  will  be  sufficient  to  enable  a  instances  <-f 
person  to  maintain  an  action  of  slander,  may  be8' 
instanced  words  imputing  a  crime  to  any  one,  as 
that  he  is  a  thief,  or  that  lie  has  committed  a 
certain  wrongful  act  (/;) ;  but  it  is  not  necessary 
that  the  words  used  should  be  so  extreme  as  that, 
and,  generally  speaking,  any  defamatory  words  causing 
damage  will  give  rise  to  the  action.  On  the  other 
hand,  there  are  many  cases  of  words  merely  spoken 
which  confer  no  right  of  action,  although  had  they 
been  written  they  would  have  done  so  (c).  Words 
made  use  of  expressing  simply  a  suspicion  (cl),  or 
charging  another  with  having  evil  desires  and  inclina- 
tions, but  not  stating  that  they  have  been  brought 
into  action,  are  not  actionable  (e) ;  but  if  they  go 
beyond  that,  and  charge  another  with  actually  having 
evil  principles,  then  it  seems  they  are  (/). 

The  facts  to  be  proved  in  an  action  for  slander  are  Facts  to  be 
generally  three,  viz.:    (i)  The  uttering  of  the   slan-  H^n  f™ an 
derous  words;  (2)  The  malice  of  the  defendant;  (3)  slander. 
The  damage  caused  to  the  plaintiff. 

The  first  point  involves  the  question  of  whether  or  What  words 
not  the  words  are  really  defamatory  ;  and  to  render  n\atory.( 
them  so  they  must  be  such  that,  if  not  the  whole 
world,  at  any  rate  some  persons,  would  have  taken 
them  in  a  defamatory  sense  (g).  The  question  as  to 
the  meaning  of  the  words  used  is — In  what  sense  did 
the  person  uttering  them  mean  them  to  be  under- 
stood ?  (h).  But  although  words,  if  they  stood  by 
themselves,  might  be  defamatory  and  actionable,  yet 

(6)  It  is  slanderous  to  call  a  person  a  felon  who  has  undergone  his 
sentence  and  been  discharged,  for  he  is  then  no  longer  a  felon  in  law 
(Leyman  v.  Latimer,  3  Ex.  D.  352  ;  47  L.  J.  Ex.  470  ;  26  W.  R.  305). 

(c)  r Anson  v.  Stuart,  1  T.  R.  748. 

(d)  Simmons  v.  Mitchell,  6  App.  Cas.  156;  50  L.  J.  C.  P.  1 1  ;  29 
W.  R.  401. 

(e)  Harrison  v.  Stratton,  4  Esp.  218. 
(/)  Prince  v.  Howe,  I  Bro.  P.  C.  64. 
(g)  See  ante,  p.  3S9. 

('/<)  Read  v.  Ambridge,  6  C.  &  P.  308. 

2  C 
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it  is  quite  possible  that  they  may  be  controlled  by 
other  words  made  use  of  at  the  same  time,  so  as  to 
prevent  them  having  the  ordinary  usual  and  primary 
meaning  that  they  otherwise  would  have  had  (i). 

The  malice  The   malice   that  is    required   is   only   malice   in   a 

!'.nily  'mice  in  legal  sense,  which   is  implied  if  the  uttering  of  the 
lAW-  defamatory  words  is  proved  (k). 

special  damage       It  has  been  already  stated  that  the  third  essential 

rnUanactio0nVea  of  proof  in  all  actions  for  slander  is  the  damage  caused 

for  slander.       Dy  t}ie  defamatory  words.      Generally  speaking,  unless 

the  slander  has  been  productive  of  damage,  no  action 

lies,  in  which  respect  slander  differs  from  libel,  for  in 

the  latter,  as  has  been  pointed  out,  the  plaintiff  will 

at  any  rate  be  entitled  to  a  nominal  verdict,  although 

he  may  not  give  one  atom  of  evidence  that  the  libel 

Except  in  four  has  caused   him   any  injury  (I).     In   some  few  cases 

this  is  also  so  in  slander,  though  even  in  these  cases 

proof  of  special  damage  is,  when  possible,  always  given, 

for    the   purpose   of    increasing    the    amount    of    the 

damages.      The  cases  in  which   slanderous  words  are 

actionable  per  se  are  as  follows : — 

i.  imputing  i.   Where  a  criminal  offence  (m),  or  actual  conviction 

offe'nTe'!'*1  thereof,  is  imputed  ;  and  it  is  not  necessary  that  the 
crime  should  be  technically  described,  for  any  words 
by  which  it  would  ordinarily  be  understood  are  suffi- 
cient (n)  ;  nor  is  it  necessary  to  particularly  specify  any 
crime,  and  it  is  even  sufficient  if  a  person  says  he  has 
a  right  to  have  another  punished  (o).  General  terms 
of  abuse,  such  as  rogue,  rascal,  scoundrel,  &c,  are  not 
words  actionable  in  themselves,  for  they  do  not  im- 


(i)   Shipley  v.  Todhwnter,  7  C.  &  P.  680. 
\h)  As  to  malice  in  fact  and  malice  in  law,  see  ante,  p.  384. 
(/)    Ante,  pp.  387,  388. 

(m)  It  need  not  be  an  indictable  offence  (Webb  v.  Bevan,  11  Q.  B.  D. 
609;  52  L.  J.  Q.  B.  544 ;  49  L.  T.  201). 
(n)  Coleman  v.  Godwin,  2  Doug.  90. 
(0)   Francis  v.  Moose,  3  M.  &  W.  191. 
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pute  any  precise  and  definite  offence  punishable  in  the 
courts  of  justice  (p). 

2.  Where   the  words  used  impute  to  the  plaintiff  2.  imputinp: 

.    „  i*   .     1  i'i  1  an  infectiouM 

a  contagious  or  infectious  disorder,  which    may  have  disorder. 

the  effect  of  excluding  him  from  society  (q),  e.g.  the 

leprosy,  or  the  itch.      It  is  not,  however,  sufficient  to 

say  that  a  person  has  at  some  past  time  had  such  a 

disorder  (r). 

3.  Where  the  words  used  impute  to  the  plaintiff  3  Imputing 

•  t       ,     •       1  •         rn         j       j      incompetence 

some  incompetence  or  misconduct  m  nis  omce,  trade,  jn  a  trade, 
profession,  or  calling,  or  tend  to  injure  or  prejudicially  JJjJjjJjir 
affect  him  therein.  Thus,  words  imputing  to  a  solicitor 
that  he  is  a  knave  (s),  or  that  he  deserves  to  be  struck 
off  the  rolls  (t),  come  within  this  category.  So,  also 
to  say  of  a  doctor  that  none  of  the  other  medical 
men  in  the  town  will  meet  him,  is  in  itself  action- 
able (u),  and  so  are  words  imputing  indigent  circum- 
stances to  a  banker  (x).  To  render  words  actionable 
in  themselves  as  coming  within  this  class,  it  matters 
not  how  humble  the  calling  or  employment  of  the 
plaintiff  may  be ;  thus,  menial  servants  have  been 
held  entitled  to  maintain  an  action  for  words  spoken 
against  them  in  their  employment,  without  any  proof 
of  special  damage  (y).  The  great  criterion  to  ascer- 
tain whether  or  not  words  do  come  within  this  head- 
ing is — Do  they  directly  touch  or  affect  the  plaintiff 
in  his  office,  trade,  profession,  or  calling  ?  If  they  do, 
then  they  are  actionable  per  se  (z).  It  has  been  held 
that  words  imputing  want  of  integrity,  malversation,  or 
dishonesty  to  a  person  holding  an  office  of  confidence  or 

(p)  Folkard  on  Slander  and  Libel,  1 39. 

[q)  Folkard,  108,  109 ;  Bloodworth  v.  Gray,  7  M.  &  Gr.  334. 
(;•)  Carslake  v.  Mapledoram,  2  T.  R.  473. 
(s)   Day  v.  Bullar,  3  Wils.  59. 

(t)  Per  Kenyon,  C.J.,  Philips  v.  Jansen,  2  Esp.  624. 
(w)  Southee  v.  Benny.  1  Ex.  196. 
(x)  Robinson  v.  Mwrehant,  7  Q.  B.  918. 
(y)  Connor  v.  Justice,  13  Ir.  C  L.  R.  451. 

(2)   Folkard  on  Slander  and  Libel,  126  ;  see  Black  v.  Hunt,  Ir.  Repa 
2  Q.  B.  D.  104. 
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trust,  whether  an  office  of  profit  or  not,  are  actionable 
without  proof  of  special  damage  ;  but  that  words  im- 
puting unsuitableness  for  an  office,  or  want  of  ability, 
are  not  actionable  without  proof  of  special  damage  if 
the  office  is  merely  an  honorary  one  (a). 


4.  imputing  4,   Where  words  are  spoken  or  published  of  a  woman 

unchastity  to     .  ,         .  ,    .  ,  m,  .     . 

b  woman.  imputing  unchastity  or  adultery  to  her.  ihis  is  a  pro- 
vision contained  in  the  Slander  of  Women  Act,  1 89  1  (b). 
Formerly  it  was  otherwise  (c),  and  the  Act  is  not 
retrospective,  but  only  applies  to  words  uttered  after 

Costs.  its  passing  (d).     The  Act  also  provides  that  for  words 

spoken  and  made  actionable  by  reason  of  its  provisions, 
a  plaintiff  shall  not  recover  more  costs  than  damages, 
unless  the  judge  shall  certify  that  there  was  reasonable 
ground  for  bringing  the  action  (e). 

The  truth  of  The  truth  of  slanderous  matter  will  form  a  perfect 
answer  to  an  defence  to  any  action  in  respect  of  it,  on  the  like 
action  for  it.  principle  that,  as  has  been  stated  (/),  the  truth  of 
a  libel  may  be  set  up  as  a  defence  to  an  action 
for  damages.  "  It  is  essential  to  the  claim  for 
damages  that  the  imputation  should  be  false ;  for, 
as  in  point  of  natural  justice  and  equity,  no  one 
can  possibly  have  any  claim  or  title  to  a  false 
character,  so  also  would  it  be  contrary  to  the  prin- 
ciples of  public  policy  and  convenience,  to  permit 
a  man  to  make  gain  of  the  loss  of  that  reputation 
which  he  had  forfeited  by  his  misconduct.  In  foro 
conscientice,  it  is  no  excuse  that  the  slander  is  true  ; 

(a)  Booth  v.  Arnold  (1895),  i  Q.  B.  571  ;  64  L.  J.  Q.  B.  443  ;  72 
L.  T.  310;  Alexander  v.  Jenkins  (1892),  1  Q.  B.  797;  61  L.  J.  Ch. 
634;  66  L.  T.  391. 

(6)  54  &  55  Vict.  c.  51. 

(c)  It  may,  however,  be  mentioned  that  calling  a  woman  a  whore,  or 
otherwise  imputing  unchastity  to  her,  was  even  formerly  actionable 
by  itself  in  the  City  of  London  courts  ;  and  so  calling  a  woman  a 
strumpet  in  the  city  of  Bristol  was  even  formerly  actionable  there  by 
the  custom  of  that  place.  See  Fisher's  C.  L.  Digest  (tit.  "Defama- 
tion "). 

(d)  August  5,  1891. 

(0  54  &  55  Vict.  c.  51,  s.  1. 
(/)  Ante,  p.  397. 
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hut  in  compassion  to  men's  infirmities,  and  because  if 
the  words  spoken  are  true,  the  individual  of  whom 
they  are  spoken  cannot  justly  complain  of  auy  injury, 
the  law  allows  the  truth  of  the  words  to  be  a  justifi- 
cation in  an  action  for  slander  "  ((j). 


The  remarks  that  have  been  made  under  the  head  Privileged 
libel  on  the  subject  of  privileged 
apply  equally  to  cases  of  slander  (h). 


of  libel  on  the  subject  of  privileged  communications,  ti°ons. 


A  special  and  peculiar  kind  of   defamation  occurs  Scandalum 
in  what  is  called  scandalum   magnatum,  of  which  it  is  V""JI" 
sufficient  to  say,  that  it  consists  in  the  spreading  of 
false  reports  against  peers  and  certain  high  officers  of 
the  realm,  and  that  it  is  subjected  to  peculiar  punish- 
ments by  various  ancient  statutes  (i). 

An  action  for  slander  may  be  brought  at  any  time  Limitation  for 
within  two  years  after  the  uttering  of  it,  if  the  words  sicander. 
are  actionable  per  se  ;  and  if  not,  from  the  time  of  the 
special  damage  occurring  (Jc). 

A  person  repeating  a  slander  uttered  by  another,  Repetition  of 
renders  himself  liable  in  respect  of  it,  and  cannot8' 
discharge  himself  by  giving  up  the  name  of  the 
author  or  first  utterer  of  it,  for  both  are  liable  (7). 
In  an  action,  however,  against  the  original  utterer  of 
the  slander,  proof  of  the  unauthorized  repetition  of  it 
is  not  admissible  as  proof  of  special  damage,  unless 
such  repetition  was  the  natural  and  probable  result  of 
the  original  uttering  (m). 

The  differences  between  libel  and  slander  have  ap-  Differences 

-.    .        ,.  .  .•      1  1        j>    .i  between  libel 

peared  in  discussing  respectively  each  01  those  torts,  an,i  siander. 

(g)  Folkard  on  Slander  and  Libel,  79,  80. 

\h)  See  ante,  pp.  392-397- 

(t)    See  Brown's  Law  Diet.  475. 

(£)  21  Jac.  1,  c.  16,  s.  3.     See  ante,  p.  277. 

(/)  M'Pherson  v.  Daniels,  10  B.  &  C.  273;  Tidman  v.  Ainslie,  10 
Ex.  63  ;  Botterill  v.  Whitehead,  41  L.  T.  588. 

(«i)  Ward  v.  Weeks,  7  Bing.  211  ;  Speight  v.  Gotnay,  60  L.  J.  Q.  B. 
231      55J.  P.  501. 
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and  all  that  is  therefore  necessary  under  this  third 
heading  is  to  summarize  those  differences.  They  are 
as  follows : — 

1 .  There  is  the  difference  in  the  very  nature  of  the 
two  torts  which  appears  from  their  respective  defini- 
tions (?t). 

2.  Libel,  from  its  nature,  is  of  a  more  lasting,  and 
slander  of  a  more  fleeting  character,  so  that  libel  is  a 
tort  of  a  more  serious  nature  than  slander  (0). 

3.  It  is  not  essential  to  prove  special  damage  in  an 
action  of  libel  (p),  but  it  is  in  slander,  except  in  the 
four  cases  already  given  (q). 

4.  Libel  is  punishable  both  civilly  and  criminally, 
but  slander,  generally  speaking,  only  civilly  (r). 

5 .  Libel  is  statute-barred  after  six,  but  slander  after 
two  years  (s). 

Another,  though  somewhat  out-of-the-way,  differ- 
ence may  perhaps  be  usefully  referred  to,  viz.,  as  re- 
gards a  libel  published,  or  slander  uttered,  concerning 
a  dead  person.  No  one  could  here  sue  in  a  civil  action 
for  damages,  and  therefore  there  would  be  no  remedy 
as  regards  the  slander.  Nor  generally  would  there 
be  any  remedy  as  regards  the  libel ;  but  if  it  were 
shewn  that  the  design  and  effect  of  the  libel  was  to 
bring  contempt  on  the  family  of  the  dead,  and  to  stir 
up  the  public  against  them,  then,  and  then  only,  it 
might  be  prosecuted  for  (t). 


v.  Seduction        "  An  action  of  seduction  is  in  our  law  founded  upon 

"erli'eM  °f        a  fiction — the  basis  of  this  action,  when  brought  even 

by  a  father,  to  recover  damages  for  the  seduction  of 

(n)  Ante,  pp.  387,  400. 

{0}  A  nte,  p.  400. 

(p)  Ante,  pp.  387,  388. 

\q)  A  nte,  pp.  402-404. 

(r)  Ante,  pp.  397,  400.  An  injunction  may  also  be  granted  in  some 
M>(and  even  on  an  interlocutory  application)  to  restrain  the  publica- 
tion of  a  libel.     See  Indermaur's  Manual  of  Equity,  446. 

(s)  Ante,  pp.  400,  405. 

(t)  Jiex  v.  Tf/pkam,  4  East,  126;  and  see  Mr.  Justice  Stephen's 
remarks  in  Rey.  v.  Brum",  82  L.  T.  Newspaper,  287. 
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his  (laughter,  haviug  been  from  the  earliest  times  uni- 
formly placed,  not  upon  the  seduction  itself,  which  is 
the  wrongful  act  of  the  defendant,  but  upon  the  loss 
of  service  of  the  daughter,  in  which  service  the  parent 
is  supposed  to  have  a  legal  right  or  interest.  It  has, 
accordingly,  always  been  held  that  in  an  action  for 
seduction  loss  of  service  must  be  alleged,  and  must  be 
proved  at  the  trial,  or  the  plaintiff  will  fail,  notwith- 
standing the  production  of  evidence  conclusive  as  re- 
gards the  guilt  of  the  defendant ;  for  the  wrong  done 
by  his  act  the  law  does  not  esteem  per  se  as  an  injuria, 
using  that  word  in  its  strict  sense,  but  merely  as 
damnum  sine  injurid,  for  which,  consequently, an  action 
will  not  lie  "  (u). 

The  foregoing  quotation  shows  lucidly  enough  the  The  action  of 
nature  of  the  action  commonly  called  an  action  of  seduc-  not  for  the 
tion.      From  it  the  student  will  carefully  observe  that  gJaSfti'S 
although  the  action  is  said  to  be  "  for  seduction,"  yet  service, 
this  is  not  strictly  correct ;   it  is  really  brought  for  the 
loss  of  service  that  ensues  from  the  antecedent  act  of 
seduction,  and  is  therefore  so  called,  but  a  parent,  or 
other  person,  has  no  remedy  simply  because  his  daugh- 
ter, or  other  relative,  has  been  seduced  (x).      This  may 
have  injured  him  substantially  in  his  position  or  in  his 
feelings,  yet  it  is  not  what  the  law  considers  as  a  legal 
injury,  but  constitutes  an  instance  of  the  rule  already 
explained  {y),  that  damnum  sine  injuria  will  not  be 
sufficient  to  enable  a  person  to  maintain  an  action. 

Aorain,  a  woman  cannot  herself  maintain  any  action  Volenti  rum  fit 
in  respect  of  her  own  seduction,  for  she  has  been  a 
consenting  party,  aud  the  maxim  of  our  law,  Volenti 
non  jit  injuria,  deprives  her  of  any  remedy  she  might, 
but  for  its  existence,  have  had  (2). 

(it)  Broom's  Coins.  75.     As  to  damnum  sine  injuria,  see  ante,  pp. 

4,5- 

(x)  Satkerwuitr  v.  Duerst,  5  hast,  47  n. 

(y)  Ante,  pp.  4,  5. 

(r)  See  Broom's  Legal  Maxims,  217  el  teq. 
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The  fiction  Did  the  law  stop  here,  there  would,  therefore,  be  no 

aotionof     a"  remedy  for  the  tortious  act  of  seduction  :  but,  as  stated 
seduction  is      jn  commencing  to  deal  with   the  subiect,  this  action 

maintainable.  °  „...,., 

is,  in  our  law,  founded  upon  a  fiction,  which  is  that, 
although  the  person  seduced  cannot  maintain  any 
action,  nor  can  a  parent  simply  in  his  character  of 
parent,  yet  any  person,  whether  parent  or  not,  between 
whom  and  the  seduced  party  the  relationship  of  master 
and  servant  exists,  may  sue  for  the  loss  of  service  that 
ensues  from  the  pregnancy  and  illness  consequent  on 
the  seduction,  whereby  the  person  is  deprived  of  the 
services  that  should  have  been  rendered  to  him,  and  to 
which  he  was  entitled. 

The  usual  cases       This  action,  therefore,  can  be  maintained  by  a  person 
<>ur  courts  are  vva0  is  purely  and  simply  a  master  ;  but  this  is  not  the 
when  a  parent  usuaj  class  0f  case  that  occurs,  for  in  such,  practically, 
the  damages  the  master  would  recover  would  be  but 
small.      The  actions  of  seduction  usually  occurring  in 
our  courts  are  where  a  parent,  or  other  person,  sues 
for  the  seduction  and  subsequent  loss  of  service  to  him 
of  his  daughter,  or  other  relative  ;    and  here,  though 
he  has  to  make  out  a  state  of  service  as  existing  be- 
tween himself  and  the  person   seduced,  yet  this  being 
made  out  technically,  substantial  damages  may  be  given 
to  the  plaintiff  very  far  beyond  any  real  injury  done 
by  the   loss  of  service,  as  a  solatium  to  his   feelings, 
and  increased    in    amount  according   to    the    conduct 
The  jury  in      of  the  seducer.      The  jury  also,  undoubtedly,  in  most 
seduction         cases    of    seduction,   look   to   the   fact   that,    although 

generally  look  ^e  acti0n  is  nominally  for  loss  of  service,  yet,  sub- 
to  the  substan-  »  '    J      ' 
tial  object  of    stantially,  or    probably,  it  is  chiefly  for    the    benefit 

of   the   seduced    herself,   it   being,   at    any   rate,   the 

only  means  she  has  of  obtaining  any  redress  from  the 

seducer  (a). 

(a)  Except,  indeed,  a  bastardy  summons  for  the  maintenance  of  the 
child,  as  to  which  see  35  &  36  Vict.  c.  65.  Also,  in  an  action  for 
breach  of  promise  of  marriage,  if  there  has  been  seduction,  that  may 
go  to  increase  the  damages. 
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In  every  action  of  seduction  the  points  to  be  proved  Points  to  1  • 
,•1  •  proved  in  an 

are  three,  viz.  : —  ^ction  of 

1.  The  fact  of  the  seduction,  and  consequent  illness  seduction. 
and  loss  of  service. 

2.  That  the  relation  of  master  and  servant  existed 
between  the  plaintiff  and  the  party  seduced  ;  and 

3.  The  damages  sustained. 

With  reference  to  the  first  and  third  points,  it  what  will 
has  already  been  pointed  out  that  it  is  not  the  act  pogftion  of 
of  seduction  which  really  gives  rise  to  the  action,  but  master  an(1 

J    °t  7  servant  to 

the  illness  and  loss  of  service,  and  that  the  jury  have  enable  a 

.-,-,....  _.  _  m        person  to  sue 

a   very   wide   discretion   m   awarding   damages.       1  he  ju  this  action. 

second    point   remains,   as   to   what   will   be    sufficient 

proof  of  the  relationship   of  master   and   servant,  and 

as — as  has  also  been   pointed  out — it  is  not  in  simple 

cases  of  ordinary  service    that  the    action   is    usually 

brought,  but  in  other  cases,  in   which   it  is  necessary 

to  establish   a   technical   service,  it  is   sometimes   not 

easy  of  determination  whether  or  not  that  relationship 

can  be  said  to  exist. 

It  is  not  necessary  to  shew  that  the  seduced  was  itisnotneces- 
actually    employed    in    a    regular  routine  of  duty  (b),  s™Jt  t°es 
for   very   slight    evidence    of   actual    service,    such    as seJuced  was  in 

.  .  ,  s\  1 1  y  regular 

milking  cows,  making  tea,  nursing  children,  will  suffice  routine  of 
to  prove  the  fact  of  actual  service.  And  where  a 
daughter  is  shewn  to  have  been  living  with  her  father 
at  the  time  of  the  seduction,  forming  part  of  his  family, 
and  liable  to  his  control  and  direction,  service  will  be 
presumed,  and  proof  of  acts  of  actual  service  will  be 
unnecessary  (c).  Where  the  plaintiff's  daughter  was 
seduced  in  his  house,  and  service,  in  Ireland,  and  the 
day  after  left  the  country,  pursuant  to  prior  arrange- 
ments, for  America,  and  whilst  in  service  there,  finding 

(6)  See  Griffiths  v.  Tectyen,  15  C.  B.  344  ;  Torrence  v.  Gibbins,  5  Q. 
V:  297  ;  Hist  v.  Faux,  32  L.  J.  Q.  B.  3S6. 

(c)  Addison  011  Torts,  587,  5S8  ;  and  as  to  the  latter  statement  in 
the  text,  see  Maunder  v.  Venn,  M.  &  M.  323  ;  Jones  v.  Brown,  I  Esp. 
217  ;  Fores  v.  Wilson,  1  Peake,  77. 
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herself  pregnant,  returned  to  Ireland  to  the  house  of 
her  sister,  where  she  was  confined,  and  after  her  con- 
finement she  returned  to  the  house  of  the  plaintiff,  it 
was  held  that  there  was  evidence  to  go  to  the  jury, 
of  loss  of  service  sufficient  to  sustain  the  plaintiff's 
action  (cl).- 

The  relation-  The  relation  of  master  and  servant  must  be  shewn 
and  servant  *  ^°  nave  ex*sted  not  only  at  the  time  of  the  illness 
most  have        anci  ioss  0f  service,  but  also  at  the  time  of  the  seduc- 

existed  at  the 

time  of  the  tion  (e),  upon  the  principle  that  a  master  taking  a 
servant  who  has  already  been  seduced,  takes  her  with 
the  injury  already  done ;  it  is  not  an  injury  com- 
mitted during  the  time  of  his  rights  over  her. 

An  action  may       The   fact   of    the   seduced    party   being   a   married 

be  maintained  t  ,  .      .,  ,.  »  •  i    i 

for  the  seduc-  woman  does  not  prevent  the  action  ;  tor,  provided 
married*  sne  *s    seParated   from  her  husband    and    living  with 

woman.  and  serving  her  parent,  or  other   person    who   brings 

the  action,  without  any  interference  on  the  part  of  the 
husband,  the  plaintiff's  rights  are  just  the  same  as  if 
she  were  not  married  (/).  But  if  a  daughter  is  in  a 
house  of  her  own,  the  fact  of  her  father  being  there, 
with  her  consent,  cannot  place  her  in  a  subordinate 
position  so  as  to  confer  on  him  any  right  of  action  (y) ; 
and  if  she  is  away  in  actual  service  to  some  third 
person,  and  does  not  come  home  regularly,  but  only 
occasionally,  although  she  then  renders  services,  this 
cannot  give  the  parent  any  right  to  bring  the  action  (h). 
If,  however,  she  is  generally  at  home,  and  is  simply 
away  making  a  temporary  visit  when  the  seduction 
or  the  illness  occurs,  here  the  parent  has  his  right  of 
action,  because  he  has  a  right  to  call  for  her  services  (i). 

If  the   woman   is  actually  and  substantially  in  the 

(>l)  Loaf)  v.  Keif/hlcy,  II  Ir.  Reps.  C.  L.  221. 
(e)  Davirg  v.  Williams,  io  Q.  B.  729. 
(/)  Uarpir  v.  Luffkins,  7  B.  &  C.  387. 
(</)  Moidcy  v.  Field,  29  L.  J.  C.  P.  79. 
(/()    Thompson  v.  Ross,  29  L.  J.  Ex.   1. 
(i)  Griffiths  v.  Teetgen,  15  C.  B.  344. 
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service  of  her  seducer  when  the  seduction  takes  place,  Etfeet  of  a 

no  one   will   have   any  right    to   maintain   the   action,  ,",",'!',','. 

unless,  indeed,  she  has   been   fraudulently  lured   away  ' f  htI  s,,lu"'r 

from  her  home,  and  taken  into  service,  with  the  view 

of  seduction,    in    which    case    the    parent    or    person 

standing  in  loco  parentis  will   still   have   his   remedy, 

because  such  a  fraudulently  arranged  service  does  not 

put  an  end  to  the   relationship  of  master  and  servant 

that   before  existed.      In  such  cases  it  will  always   be 

a  question  for  the  jury  whether  there  was  a  bond  fide 

service    between    the    woman    and    the    defendant   (if 

there  was   a  bond  fide  service  the   verdict  must   be  for 

the  defendant),  or  whether  the  service   was  arranged 

simply  and  expressly  for  the  purposes  of,  and  with  a 

view   to,  the   accomplishment   of  the   seduction — if  it 

was  so  arranged,  the   plaintiff  will  still   be  entitled   to 

a  verdict,  notwithstanding  such  service  (k). 

It  will   always  be   a  good   defence   to  an  action  of  K  the  plaintiff 
this  kind  that  the  plaintiff  has   by  his  own   conduct  conduct 
brought   about  the  evil   he  complains  of,  e.g.  if  he   has  ^"eduction* 
encouraged  any  improper  intimacy  between  the  parties,  lie  cannot 

.         .  ,  ,     ,  ,  ,  .  maintain  an 

or  has  introduced  the  person  seduced  to,  or  encouraged  action  for  it. 
her  acquaintance  with,  persons  of  a  known  loose,  dan- 
gerous, or  immoral  character  (/). 

If  a  defendant    proves    that,  although    he    seduced  Seduction,  but 
the    woman,  yet   he  was   not  the    father  of  the  child  the  father  of 
of   which    she    was    delivered,    no   action    lies    against Sfij     ced  s 

o  child. 

him  (m). 

There  are   also  cases    in    which    an    action   can   be  An  action  for 

•    ,    .       i     /»        1  c  •  •    '  ,1  •        .1  loss  of  services 

maintained  tor  loss  01    services  arising  otherwise  than  can  De  ma,m. 
by  seduction,  for  "  every  person   who   knowingly  and  *ametl  liulte 

J  j     r  &  j  irrespective  of 

designedly  interrupts  the   relation  subsisting  between  seduction, 
master  and  servant  by  procuring  the  servant  to  depart 


(k)  See  Addison  on   Torts,    5S9,   and    remarks  of  Abbot,    C.J.,    in 
Speight  v.  Olivrera,  2  Stark,  495,  there  quoted  and  referred  t". 
(I)    See,  as  an  instance  of  thi«,  Reddie  v.  Scoolt,  1  Peake,  316. 
(m)  Eager  v.  GrimwuoJ,  16  L.  J.  Ex.  236. 
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from  the  master's  service,  or  by  harbouring  him  and 
keeping  him  as  servant  after  he  has  quitted  his  place, 
and  during  the  stipulated   period   of  service,  whereby 
the    master   is    injured,   commits    a   wrongful   act,   for 
Procuring  a      which   he  is  responsible  in   damages  "  (n).      And  this 
brefik'his         principle  is   applied    not  only  in  cases  in   which  the 
contract.  strict  relation  of  master  and   servant  actually   exists, 

but  to  cases  in  which  a  person  has  maliciously  pro- 
cured another  to  break  his  contract.  Thus,  in  the 
LumUyv.Oye.  case  of  Lumlcy  v.  Guy  (6),  the  plaintiff  alleged  in  his 
declaration  that  he  was  lessee  and  manager  of  the 
Queen's  Theatre,  and  that  he  had  agreed  with  one 
Johanna  Wagner  to  perform  in  his  theatre  for  a  certain 
time,  with  a  condition  that  she  should  not  sing  or 
use  her  talents  elsewhere  during  the  term  without  the 
plaintiff's  consent  in  writing  ;  and  the  defendant,  know- 
ing these  facts,  and  maliciously  intending  to  injure  the 
plaintiff  as  lessee  and  manager  of  the  theatre,  whilst 
the  agreement  with  Wagner  was  in  force,  and  before  the 
expiration  of  the  term,  enticed  and  procured  Wagner 
to  refuse  to  perform,  by  means  of  which  enticement 
and  procurement  of  the  defendant  she  wrongfully  re- 
fused to,  and  did  not  perform  during  the  term.  The 
Court  held  that  this  shewed  a  good  cause  of  action  in 
the  plaintiff,  and  that  an  action  lies  for  maliciously 
procuring  a  breach  of  contract  to  give  exclusive 
personal  service  for  a  time  certain,  equally  whether 
the  employment  has  commenced  or  is  only  in  fieri, 
provided  the  procurement  be  during  the  subsistence 
of  the  contract,  and  produces  damage  ;  and  that  to 
sustain  such  an  action  it  is  not  necessary  that  the 
employer  and  employed  should  stand  in  the  strict  rela- 
tion to  master  and  servant.  It  must  be  taken  as  now 
clearly  decided  that  in  all  cases,  if  no  sufficient  justi- 
fication can  be  shewn,  an  action  lies  for  maliciously 
inducing  a  person  to  break  his  contract  with  the  plain- 


(n)  Addison  on  Torts,  583. 

(0)  2  Ell.  &  B.  224  ;  22  L.  J.  Q.  B.  463. 
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tiff,  and   that  it  is  immaterial   whether  the  contract  is  Glamorgan 

between  a  master  and  servant  or   not  (p).      However,  sZtil  wait 

the  mere  procurement  of  a  breach  of  contractual  rights  ■]'". 

r  °        Federation. 

is  not  necessarily  actionable  ;  it  must  be  malicious  and 
without  any  sufficient  justification  (q). 

Where  a  person  does  not  actually  persuade  another  inducing  a 
to  break  a  contract,  but  merely  persuades  or  induces  employ'  ' 
him   not  to  enter  into  a  contract,  or  not  to  employ  a  anotlier- 
certain  person,  or   to   discharge  a  servant  in  the   way  AUtn t.  Flood. 
he  is  legally  entitled  to  discharge  him,  viz.,  by  proper 
notice,  no  action  ordinarily  lies  in  respect  of  this,  even 
although  the  defendant  was   acting   from  an   improper 
motive,  or  was  actuated  by  ill-will  towards  the  plain- 
tiff Or).      If,  however,  a  person   who,  by  virtue  of   his  GMan  v. 

.    n  ,  .    i  •      l      •  National 

position  or  influence,  has  power  to  cany  out  ins  design,  Labourers 
prevents  another  from  obtaining  or  holding  employ-  Unton- 
ment,  to  his  injury,  by  reason  of  threats  to,  or  special 
influence  upon,  his  employers  or  would-be  employers, 
and  the  design  is  spite  against  such  person  for  the 
purpose  of  compelling  him  to  pay  a  debt,  or  any 
similar  object  not  directly  connected  with  his  acts, 
then  the  person  guilty  of  such  conduct  is  liable  for 
the   damage   sustained  (s).       And    where   there   is   a  Quinn  v. 

,  .       .  •  ,.   ,  ,      •    •  ,i        Leathern. 

combination  oi  two  or  more  persons  to  injure  another 

in  any  way,  then  there  is  generally  an  actionable 
wrong,  for  a  conspiracy  to  injure,  if  there  be  damage, 
gives  rise  to  civil  liability,  unless  there  is  a  suffi- 
cient justification.  It  is  a  far  different  and  more 
serious  matter  than  an  invasion  of  civil  rights  by  a 
single  person.      This  principle  is  not  confined  to  in- 

{p)  Bourn  v.  Hall,  6  Q.  B.  D.  333 ;  50  L.  J.  Q.  B.  305  ;  44  L.  T. 
75  ;  29  W.  R.  367  ;  Ttmpcrton  v.  Russell  (1893),  1  Q.  B.  715  ;  62  L. 
J.  Q.  B.  412  ;  69  L.  T.  78  ;  Rend  v.  Friendly  Society  of  Stonemasons 
(1902),  2  K.  B.  732  ;  71  L.  J.  K.  B.  994 ;  87  L.  T.  493. 

{q)  Glamorgan  Co<d  Co.  v.  South  Wales  Miners'  Federation  (1903) 
2  K.  B.  545  ;  72  L.  J.  K.  B.  893  ;  89  L.  T.  393. 

(r)  Alien  v.  Flood  (1898),  A.  C.  1  ;  67  L.  J.  Q.  B.  119  ;  77  L.  T. 
717  ;  Boots  v.  Grundy,  82  L.  T.  769  ;  4S  W.  R.  63S.      See  also  ante, 

P-  5- 

(s)  Giblan  v.  National  Amalgamated  Labourers'  Inion  (1903);    72 

L.  J.  K.  B.  907  ;  89  L.  T.  386. 
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ducements  to  break  contracts  of  service,  for  if  any 
wrongful  interference  with  a  man's  liberty  of  action 
is  intended  to  injure,  and,  in  fact,  does  injure  a  third 
person,  such  third  person  has  generally  a  remedy  by 
action  ((). 

(t)  Quinn  v.  Leathern  (1901),  A.  C.  495;  70  L.  J.  P.  C.  76;  85  L. 
T.  289;  50  W.  K.  139;  Glamorgan  Coal  Co.  v.  South  Wales'  Miners' 
Federation  (1903),  2  K.  B.  545 ;  72  L.  J.  K.  B.  893  ;  89  L.  T.  393. 
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CHAPTER    VI. 

OF    TORTS    ARISING    PECULIARLY    FROM    NEGLIGENCE. 

In   the  foregoing  pages   many  matters   depending   on  Many  matters 
negligence  have  incidentally  been  touched  on,  as,  for  ha^fncfden- 
instance,  particularly  in  the  chapter  on  Bailments,  and  Jallytb1ee^in 
therein  of  Common  Carriers,  which  subject  mostly  in-  prior  pages. 
volves  negligent  breaches  of  duties  on  the  part  of  the 
bailee  (a).      The  design   of  the  present  chapter  is  to 
treat  particularly  of  the  subject  of  Negligence,  intro- 
ducing some  matters  that  have  been  before  casually 
mentioned,  and  some  that  have  not  been  treated  of 
at  all. 

Negligence  producing  damage  to  another,  is  in  all  Negligence 
cases  a  ground  of  action  to  the  party  suffering  thereby,  the  functions 
provided  there  is  some  obligation  on  the  part  of  the  ?*^ "g6  and 
negligent  person  to  use  care.      In  cases  tried  before  a 
judge  and  jury,  in  which  negligence  is  alleged,  it  is  for 
the  judge   to  consider  whether   any  evidence  of  negli- 
gence has  been  given,  or  if  the  circumstances  are  such 
that  negligence  may  reasonably  be  inferred,  for  there 
may  be  many  cases  in  which  it  is  rightly  said  res  ipsa  Res  ipsa 
loquitur,  or  the  thing  speaks  for  itself,  e.g.  in  the  case 
of  a  collision  between  two  trains  belonging  to  the  same 
railway  company  (b).      If  the  judge,  however,  considers 
that  there  is  no  evidence  of  negligence,  and  that  it  is 
not  a  res  ipsa  loquitur  case,  he  should  not  let  the  case 
go  to  the  jury,  but  should  nonsuit  the  plaintiff;  but 
if  he  thinks  there  is  some  such  evidence,  or  it  is  such 

(a)  As  to  which  see  ante,  Part  I.  ch.  iv.  pp.  122-144. 
{b)  Skinner  v.  L.  B.  &  S.  C.  Ry.,  6  Ex.  787  ;  Kearney  v.  L.  B.  &  S. 
C.  Ry.,  L.  R.  6  Q   B.  759 ;  40  L.  J.  Q.  B.  285. 


4 1 6  OF    TORTS    ARISING    PECULIARLY    FROM    NEGLIGENCE. 

a  case  that  negligence  may  reasonably  be  inferred, 
then  lie  should  leave  the  case  to  the  jury  as  a  question 
of  fact,  subject  to  rules  of  law  or  of  common  sense, 
according  to  which  the  measure  of  culpable  or  action- 
able negligence  varies  as  the  circumstauces  of  each 
particular  case  differ ;  for  in  some  cases  a  person  is 
liable  only  for  very  extreme  acts  of  negligence,  in 
others  for  very  slight  acts  of  negligence  (c).  Thus, 
to  again  refer  to  the  subject  of  bailments,  we  have 
seen  that  a  remunerated  bailee  is  liable  for  ordinary 
negligence,  while  a  merely  voluntary  bailee  is  liable 
only  for  acts  amounting  to  gross  negligence.  A 
person,  too,  may  be  liable  not  only  for  acts  of  negli- 
gence done  in  his  own  proper  person,  but  also  by 
those  whom  he  employs,  under  the  maxim,  Qui  facit 
per  alium  facit  per  se  (d) ;  and  this  is  only  reasonable, 
for  the  person  employing  has  the  selecting  of  those 
whom  he  employs,  and  if  he  employs  negligent,  care- 
less, or  unskilful  persons,  it  is  only  fair  and  proper  that 
he  should  be  liable  for  their  negligence,  carelessness, 
or  unskilfulness.  The  burden  of  proving  negligence 
lies  on  the  plaintiff  who  alleges  it,  unless,  indeed, 
the  case  is  one  that,  as  already  explained,  speaks 
for  itself  (e). 

Mode  of  The    subject   of  Negligence    may   be   conveniently 

the  Bubject.      considered  under  the  following  heads,  viz.  : — 

1.  Negligence  causing  injury  to  the  person. 

2.  Negligence  causing  injury  to  property,  real  or 
personal. 

3.  Defences  to  an  action  for  negligence. 

1.  Negligence        If  a  person,  through  negligent  driving,  runs  over  or 

totb^enox?  otherwise  injures  any  person,  he  is  liable  for  such  injury, 

and  this  equally  so  whether  the  driving  is  by  himself 

or  by  his  coachman  or  other  servant,  and  whether  he  is 

(c)  See  Brown's  Law  Diet.,  tit.  ''Negligence,"  362. 

(d)  See  Brooin'n  Legal  Maxims,  623  et  scq. 

(c)  Manzoni  v.  Douglas,  6  Q.  B.  D.  145  ;  50  L.  J.  Q.  B.  289 ;  29  W. 
R.  425. 
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at  the  time  in  the  vehicle  or  not,  provided  always  that, 
in  the  case  of  a  servant  being  the  driver,  he  is  acting 
in  the  course  of  his  duty  ;  for  if  this  is  not  so — as  if 
the  servant  takes  out  the  vehicle  contrary  to  his  mas- 
ter's orders,  or  without  any  express  or  implied  authority 
to  do  so — then  the  master  is  not  liable  (/).  If,  how- 
ever, the  servant  is  out  in  the  course  of  his  duty, 
and  then  merely  disobeys  his  master's  instructions  in 
some  way,  as  by  driving  by  a  different  route  than  what 
he  was  told  to,  the  master  is  nevertheless  liable,  though 
it  is  otherwise  if  the  servant,  though  originally  out  in  Storey  v. 
the  course  of  his  duty,  afterwards  starts  off  on  an  inde- 
pendent enterprise  of  his  own  (g).  And  generally  a 
master,  or  principal,  is  liable  civilly  for  all  his  servant's 
or  agent's  acts  of  negligence,  and  other  torts,  committed 
whilst  he  was  acting  under  his  master's  or  principal's 
authority,  or  in  the  ordinary  course  of,  or  incidental 
to,  his  employment  (h),  for  respondeat  superior  ;  but  if  Respondeat 
the  act  complained  of  is  not  within  the  scope  of  the'"1"" 
servant's  or  agent's  authority,  or  incident  to  the  ordi- 
nary duties  of  his  employment,  the  master  or  prin- 
cipal is  not  liable  (i).  It  is  not  always  easy  to  apply 
this  principle  to  particular  cases,  as  will  be  seen  by 
reference  to  the  authorities  quoted  below,  and  to 
illustrate  the  difficulty  it  may  be  well  also  to  take  the 
facts  in  the  recent  case  of  Abraham  v.  Bullock  (j).  There  Abraham  v. 
a  manufacturing  jeweller  had  hired  from  the  defendant, 
a  job-master,  a  carriage  with  a  horse  and  driver  for 
the  purpose  of  sending  his  traveller  with  a  stock  of 
jewels  to  go  round  to  his  customers.      One  day,  while 

(/)  M'Manw  v.  Crickett,  1  East,  106. 

(<i)  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476  ;  3S  L.  J.  Q.  B.  223  ;  Mitchell 
v.  Craswcllcr,  22  L.  J.  C.  P,  100  ;  Rayncr  v.  Mitchell,  2  C.  P.  D.  «7  ; 
25  W.  R.  633. 

(/0  Rvddvman  v.  Smith,  60  L.  T.  708  ;  37  W.  R.  528. 

(i)  Stevens  v.  Woodward,  6  Q.  B.  D.  318  ;  50  L.  J.  Q.  B.  231  ;  44 
L.  T.  153  :  29  W.  R.  500;  Charleston  v.  London  Tramways  Co.,  --,6  W. 
U.  367  ;  Bull,  r  v.  M.  S.  <fe  /,.  Ry.  Co.,  21  Q.  B.  D.  207  ;  5V  L.  J.  Q.  B. 
564  ;  60  L.  T.  89  ;  36  W.  R,  726  :  Abrahams  v.  Deakin,  (.0  L.  J.  Q.  B. 
238  ;  63  L.  T.  690:  Hanson  v.  Walla-  (1901),  1  Q.  B.  390;  70  L.  J. 
Q    B.  231  ;  84  L.  T.  91. 

(j)  86  L.  T.  796  ;  50  W.  R.  626. 
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Criminal  act 
of  Bervant. 


LimpuB  v. 

London 
General 
Omnibus  Co. 


making  his  rounds,  the  traveller,  having  first  locked 
the  door  of  the  carriage,  went  into  an  hotel,  leaving 
the  vehicle  in  charge  of  the  driver,  with  a  stock  of 
jewels  inside  it.  The  driver  then  went  into  a  coffee- 
house, leaving  the  carriage  unattended  in  the  street, 
and  a  thief  drove  it  away,  and  stole  the  jewels.  The 
plaintiff  sued  the  job-master  to  recover  the  amount  of 
his  loss,  and  it  was  held  that  he  was  liable,  it  being 
his  duty  to  provide  a  driver  who  would  act  properly 
and  carefully. 

A  master  or  principal  is  not  liable  criminally  for  his 
servant's  or  agent's  act,  unless  he  directed  or  sanctioned 
the  same;  but  he  may  be  liable  civilly  for  his  servant's 
act  though  it  was  criminal  in  its  nature,  if  it  was  done 
by  the  servant  in  the  course  of  his  employment,  and 
in  doing  that  which  he  believed  to  be  for  his  em- 
ployer's interest  (Jc).  Thus,  if  A.'s  coachman,  whilst 
driving  A.,  wantonly  runs  over  X.,  no  action  for 
damages  would  lie  against  A.  ;  but  if  the  coachman 
is  driving  very  quickly  to  get  A.  as  soon  as  possible 
to  his  destination,  and  driving  carelessly  runs  over 
and  kills  X.,  under  such  circumstances  that  he  is 
guilty  of  manslaughter,  A.  would  be  liable  to  an  action 
for  damages  by  X.'s  representatives,  notwithstanding 
that  the  coachman's  act  was  criminal  in  its  nature. 


Injury  caused 
>>y  delegate  of 
agent. 


'Ill  v. 
'J'lCi/t. 


Upon  the  principle  delegatus  non  potest  delegare,  a 
master  cannot  ordinarily  be  liable  for  the  negligence 
or  misconduct  of  a  person  to  whom  his  servant  or 
agent  has  delegated  his  authority,  or  who  has  chosen 
to  take  upon  himself  the  functions  of  such  agent 
or  servant.  Thus,  in  one  case,  an  omnibus-driver 
was  ordered  by  a  policeman  to  discontinue  driving,  as 
he  was  intoxicated,  and  a  passer-by  thereupon  volun- 
teered to  drive  the  omnibus  home.  This  he  was 
allowed  to  do,  and  in  doing  so  he  negligently  drove 
over  and  injured  the  plaintiff,  who  sued  the  proprietor 

(/_•)  Limpus  v.   London  General  Omnibus  Co.,  H.  &  C.  526;  Dyer  v. 
Munday  (1895),  1  Q.  B.  742  ;  64  L.  J.  Q.  B.  448;  72  L.  T.  448. 
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of  the  omnibus.      It  was  held  that  the  defendant  was 
not  liable  (I). 

Where  a  vehicle  is  let  out  by  a  job-master  to  a  Liability  in 

1  •    l     -\  •  1  v  ii     the  case  of  a 

person  who  appoints  his  own  coachman,  here,  generally  vehicle  let 
speaking,  the  job-master  is  under  no  liability,  for  the  out- 
coachman  is  not  his   servant,  but  the   servant  of  the 
person  to   whom   the   vehicle   is  let  (m).      But  where  Quarman  v. 
the  owner  of  a  carriage  hires   horses  of  a  job-master 
who   also   provides   a    driver,   here   the  job-master    is 
liable,  for  the  job-master   in   no   way  places  the   car- 
riage and    coachman   under  the  control   of  the  hirer, 
except  that  the  hirer  may  indicate  the  destination  to 
which  he   wishes   to   be  driven  (n).      In   all  cases   in 
which    it   is  desired  to  make   a  person   liable   for  the 
negligent  act  of  another,  it  is,  as  a  general  rule,  essential 
to  shew  that  the  person  guilty  of  the  negligence  actually 
stood  in  the  position  of  servant  or  agent  to  the  other  (0)  ; 
but  it  must  be  noticed  as  an  exception,  that  with  re- 
gard to  cabs  plying  for  hire  within  the  City  of  London 
and  the  liberties  thereof^  and  the  Metropolitan  Police  Metropolitan 
District,     the    Metropolitan     Hackney    Carriage    Act,  carriages. 
1843    (p),  really  renders  the  proprietor  of  any  such 
vehicle  liable  to  third  persons  for  the  negligence  of  the 
licensed  driver  as  if  the  latter  were  his  servant,  although 
the  relation  of  master  and  servant  does  not  exist,  but 
the  real   position,  as  between  the  cab  owner  and  the 
driver,  is  that  of  bailor  and  bailee  (q).      This  liability 

(0  GioiUiam  v.  Twist  (1895),  2  Q.  B.  84  ;  64  L.  J.  Q.  B.  474  ;  72 
L.  T.  579.  See  also  Beard  v.  L.  G.  Omnibus  Co.  (1900),  2  Q.  B.  530  ; 
69  L.  J.  Q.  B.  895  ;  83  L.  T.  362. 

(m)  Laugher  v.  Pointer,  5  B.  &  C.  547. 

(n)  Quarman  v.  Burnett,  6  M.  &  W.  499  ;  Jones  v.  Corporation  of 
Liverpool,  14  Q.  B.  D.  890  ;  54  L.  J  Q.  B.  345  ;  33  W.  R.  551.  See 
;md  compare  Jones  v.  Scullard  (1898),  2  Q.  B.  565  ;  67  L.  J.  Q.  B. 
895  :  79  L.  T.  3S6.  See  the  cases  on  this  subject  generally,  discussed 
in  an  essay  by  the  author  entitled,  "  The  Jobmaster  and  the  Hirer  "  in 
the  Law  Students'  Journal,  December  189S,  p.  250; 

(o)  Butler  v.  Hunter,  31  L.  J.   Ex.  214. 

{p)  6  &  7  Vict.  c.  86. 

(q)  Venahles  v.  Smith,  2  Q.  B.  D.  279 ;  46  L.  J.  Q.  B.  470 ;  25  W. 
R.  584  ;  Kin<i  v.  London  Improved  Cab  Co..  2t,  Q.  B.  D.  2S1  ;  58  L.  J. 
Q.  B.  456  ;  61  L.  T.  34  ;  Keen  v.  Henry  (1894),  1  Q.  B.  292  ;  63  L.  J. 
Q.  B.  211  ;  69  L.  T.  671. 
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extends  to  all  owners  although  not  actually  registered 
as  owners  under  the  Act  (?•). 


The  case 
of  a  sub- 
contractor. 


Donovan  v. 

Laing, 
Wharton,  <(■ 
Down's  Con- 
struction 
Syndicate . 


Upon  the  same  general  principle  that  the  rela- 
tion of  principal  and  agent,  or  master  and  servant, 
must  exist,  it  has  been  held  that  where  a  contractor 
for  building,  or  other  purposes,  employs  a  sub-con- 
tractor to  carry  out  the  work,  who  in  his  turn  employs 
his  servants,  the  original  contractor  is  not  liable  for 
the  negligence  of  such  servants,  unless  he  interferes 
and  assumes  specific  control  (s).  The  rule  is,  that  he 
who  controls  the  work  is  answerable  for  the  workman, 
and  that  the  remoter  employer  who  does  not  control 
it  is  not  answerable  (t).  Thus  in  one  case  the  de- 
fendants had  contracted  to  lend  a  firm,  who  were  en- 
gaged in  loading  a  ship  on  their  wharf,  a  crane  with 
a  man  in  charge  of  it.  The  man  received  directions 
from  the  firm  in  question,  and  the  defendants  had  no 
control  in  the  matter.  The  plaintiff  was  injured  by 
this  man's  negligent  working  of  the  crane,  and  it  was 
held  that  the  defendants  were  not  liable,  for  that 
though  the  man  remained  their  general  servant, 
yet  they  had  parted  with  the  power  of  controlling 
him  with  regard  to  the  matter  on  which  he  was 
engaged  (u). 


Injuries  done 
by  Guilders. 


So  if  a  person  instructs  a  builder,  or  other  indepen- 
dent contractor,  to  pull  down  or  alter  his  house,  or  do 
other  work  of  a  lawful  and  not  necessarily  dangerous 
character,  he  is  not  liable  for  acts  of  negligence  com- 
mitted by   such  person,  or  his  servant,  in  the  course 

(r)  Gatea  v.  Bill  (1902),  2  K.  13.  38;  71  L.  J.  K.  B.  702  ;  87  L.  T. 
288. 

(s)  Cuthbertson  v.  Parsons,  12  C.  B.  304  ;  Murray  v.  Currie,  L.  li. 
6  C.  P.  24. 

(t)   Pollock's  Torts,  78. 

(u)  Donovan  v.  Laing,  Wharton,  <£•  Down's  Construction  Syndicate 
1893),  1  Q.  B.  629  ;  63  L.  J.  Q.  B.  25  ;  68  L.  T.  512.  The  decision 
in  this  case  must  bo  carefully  distinguished  from  the  principle  involved 
in  Quarman  v.  Burnett  (6  \V.  &  W.  499,  ante,  p.  419).  The  distinction 
is  well  explained  by  Lord  Justice  Brown  in  his  judgment  in  Donovan 
..  Laing,  Wharton,  <Ss  Down's  Construct  inn,  Syndicate,  supra. 
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of  the  doing  of  the  work  (t).       If,  however,  the  work  Dangerous 

the  contractor  is  employed  to  do  may  naturally  involve  w",k 

risk  or  injury  to  another,  the  person  instructing  him 

to  do  it  has  a  duty  cast  on  him  to  see  that  reasonable 

care  or  skill  is  used  by  the  contractor,  and  he  will  be  „  ,„„„ 

v  '  J  1  11 11  H  \  . 

liable  for  anv  omissionin  this  respect  inthe  same  manner  Wimbledon 

.      District 

as  if  he  were  doing  the  work  himself,  for  he  cannot  rid  Council. 
himself  of  responsibility  by  delegating  the  performance 
to  a  third  person  (w).      Further,  it  is  now  provided  by  W(nknull  s 
the  Workmen's  Compensation  Act,  1897,  that  where  Compensation 
a  railway  company,  or  the  occupier  of  a  factory  (x)  or 
quarry,  or  the  owner  of  a  mine,  or  the  person  under- 
taking the  construction,  repair,  alteration,  or  demolition 
of  any  engineering  work  or  building  (styled  in  the  Act 
"undertakers"),    engages   an    independent  contractor, 
such  contractor's   servants  are   to  be  able  to   recover 
compensation  under  the  provisions  of  that  Act  from 
the  "  undertakers,"  without  prejudice,  however,  to  their 
right  to  be  indemnified  by  the  contractor  {y). 

If  any  work  is  actually  completed,  and  afterwards,  Complete(1 
through  the  negligent  way  in  which  it  has  been  done,  work. 
an  injury  happens  to   a  person,  then   the  owner  may 
be   liable;   so    that,    for  instance,   where   the  plaintiff FrancitY, 
went  to  certain  races,  and  paid  money  for  the  privilege  Oockrell. 
of  viewing  such  races  from   a   stand  erected  for  that 
purpose,  and  was  injured  through  the  negligent  manner 
in  which  it  had  been  constructed,  it  was  held  that  the 
defendant,  who   caused  its  erection   and  received   the 
money  for  admission,  was  liable  in  respect  of  such  in- 
juries (z).      If,  however,  money  is  not  paid  in  such   a 

(r)  Butler  v.  Hunter,  31  L.  J.  (Ex.)  214. 

(ir)  Hughes  v.  Pereival,  8  App.  Cus.  443;  52  L.  J.  Q.  B.  719;  49 
L.  T.  189;  31  W.  R.  726;  Hardacre  v.  Idle  District  Council  (1896), 
1  Q.  B.  335 ;  65  L.  J.  Q.  B.  363  ;  74  L.  T.  69  ;  Ilolliday  v.  National 
Telephone  Co.  (1S99),  2  Q.  B.  392  ;  68  L.  J.  Q.  B.  1016  ;  81  L.  T.  252  ; 
Penny  v.  Wimbledon  District  Council  (1899),  2  Q.  B.  72;  68  L.  J.  Q. 
B.  704;  80  L.  T.  615. 

(.c)  This  includes  a  laundry  worked  by  steam  (60  &  61  Vict.  c.  37. 
sect.  7). 

(//)  60  &  61  Vict.  c.  37,  sect.  4. 

(z)  Francis  v.  Cockrell,  L.  R.  5  Q.  B.  501  ;  39  L.  J.  Q.  B.  291  ;  18 
W.  R.  1205.     See  also  John  v.  Bacon,  L.  R.  5  C.  P.  437  ;  39  L.  J.  C. 
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(luest*  and 
licensees. 


case,  but  the  persons  are  received  as  visitors,  it  would 
be  the  same  as  a  man  receiving  visitors  at  his  own 
house,  as  to  which  the  law  is,  that  they  stand  in  the 
same  position  as  mere  licensees,  and  the  host  or  licensor 
is  not  liable  for  injuries  caused  by  defects  in  the  con- 
struction of  premises,  or  by  their  being  in  want  of 
repair,  nor  is  he  liable  for  any  injury  happening  from 
a  defect  of  which  he  himself  was  not  aware  ;  though, 
if  he  is  aware  of  the  defect,  and  it  is  not  necessarily 
observable,  it  is  his  duty  to  warn  the  guest,  and  if  he 
fails  to  do  so,  then  he  will  generally  be  liable  (a). 


Liability  in 
respect  of 
dangerous 
goods. 


Lynch  v. 
Nurdin. 


Liability  in 
respect  of 
animals. 


If  a  person  deposits  with  a  carrier,  or  other  bailee, 
goods  of  a  dangerous  character,  and  neglects  to  disclose 
to  such  carrier  or  other  bailee  that  fact,  or  indeed  any 
other  special  defect  that  exists  in  them,  and  even 
though  it  may  be  latent  and  not  known  to  him,  he 
is  liable  for  the  consequences  (b) ;  and  if  a  person 
negligently  entrusts  any  machine,  implement,  or  animal 
to  a  person  unfit  to  take  charge  of  it,  or  to  manage  it, 
who  from  his  unfitness  does  some  injury,  the  person 
entrusting  it  to  him  is  liable  (c).  And  the  same  prin- 
ciple applies  where  a  person  negligently  leaves  about 
anything  of  a  dangerous  character,  or  which  may  do  or 
cause  injury,  for  he  is  liable  for  all  the  reasonable  and 
probable  consequences  arising  from  his  negligence  (d). 
If  a  person  keeps  some  animal  of  a  naturally  ferocious 
nature,  as  a  lion  or  a  bear,  he  is  liable  for  any  injury 
such  animal  may  do ;  but  if  not  naturally  of  such  a 
nature — eg.  a  dog — then  to  render  the  owner  liable 
for  an  injury  done  to  a  person,  proof  not  only  of  the 


(a)  Cullis  v.  lid  don,  L.  K.  3  C.  P.  495;  Southcote  v.  Stanley,  1  H. 
k  X.  247  ;  Ringwood'a  Torts,  94,  95. 

(A)  Farrant  v.  Barnes,  31  L.  J.  C.  P.  139;  Brass  v.  Maitland,  6 
E.  k  B.  470;  Lister  v.  Lanes,  and  Yorha.  liy.  Co.  (1903),  I  K.  B.  878; 
72  L.  J.  K.  B.  385. 

(c)  Dixon  v.  Bell,  5  M.  &  S.  198. 

(d)  Lynch  v.  Nurdin,  L.  R.  I  Q  B.  36.  See  also  Jfarrold  v.  Watney 
(1898),  2  Q.  B.  320 ;  67  L.  J.  Q.  B.  771  ;  78  L.  T.  7S8,  where  a  boy 
climbed  on  a  dangerous  fence  abutting  on  a  highway,  and  it  fell  and 
injured  him,  and  he  was  held  entitled  to  sue  for  damages. 
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animal's  viciousness  must  be  given,  but  also  of  the 
scienter  or  knowledge  of  the  owner  of  such  vicious- 
ness (e)  ;  and  it  is  not  sufficient  to  shew  that  the  dog 
is  ferocious  to  the  knowledge  of  the  defendant,  but  it 
must  be  shewn  that  the  dog  has  a  ferocious  disposition 
directed  towards  mankind  (/).  Proof,  however,  of 
scienter  in  the  case  of  injuries  to  sheep  or  cattle  is  not 
now  necessary  (g). 

Where  the  negligence  complained  of  arises  out  of  An  action  for 
a  contract,  persons  besides  the  other  contracting  party  ^maintained 
mav,    nevertheless,   sometimes    maintain    an  action  in  J.mte  ,rre8Pec- 

J  >  '  (  tive  or  nny 

respect  of  it,  which  fact  depends  upon  the  principle  privity, 
that  privity  is  not  requisite  to  support  an  action  ex 
delicto  (h) :  thus,  a  medical  man  may  be  liable  for 
the  negligent  treatment  of  his  patient,  although  he 
was  not  called  in  by  the  patient,  and  was  not  to  be 
remunerated  by  him  (i).  And  where  a  master  took  a 
ticket  for  his  servant  to  travel  by  rail  with  him,  it  was 
held  that  the  servant  might  maintain  an  action  in  his 
own  name  for  the  loss  of  his  luggage  (/).  In  one  Meux  v. 
case,  where  the  servant  took  his  own  ticket,  for  which, 
however,  the  master  paid,  it  was  held  that  the  master 
might  sue  for  the  loss  of  certain  liveries  the  property 
of  the  master,  but  which  formed  part  of  the  servant's 
personal  luggage  (k). 

Nuisances  arising  from  negligence  frequently  cause  injuries  from 

nuisu  iicos. 

direct  injury  to  the  person  ;  e.g.  if  in  the  course  of 
necessary  excavations  in  public  roads,  a  heap  of  stones 
is  left  lying  there,  this  constitutes  a  nuisance,  and  a 
person  falling  over  such  stones  and  being  thereby 
injured  has  a  right  of  action  in  respect  of  this  mis- 

(e)  Sanders  v.  Tcape,  51  L.  T.  263  ;  48  L.  P.  757. 

if)  Osborne  v.  Chocqueel  (1896),  2  Q.  B.  109  ;  65  L.  J.  Q.  B.  534  ; 
74  L.  T.  786. 

(g)  28  &  29  Vict.  c.  60  ;  see  hereon  ante,  pp.  352,  353. 

(h)  Ante,  pp.  321-324,  and  cases  there  cited. 

(i)  Glad-well  v.  Steggnl,  5  Bing.  N.  C.  733. 

(j)  Marshall  v.  Tork,  <fcc.  Ry.  Co.,  21  L.  J.  C.  P.  34. 

(k)  Meux  v.  Q.  E.  Ry.  Co.  (1895),  2  Q.  B.  387  ;  64  L.  J.  Q.  15.  057  ; 
73  L.  T.  247. 
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Injuries  aris- 
ing from  dan- 
gerous places. 


Doctrine  of 

invitation. 


feasance  (I).  But  no  action  will  lie  against  a  road 
authority  for  an  injury  caused  by  a  mere  omission 
to  keep  the  road  in  repair  (m).  And  although  a 
man  has  certainly  a  right  within  due  bounds  to  do 
what  he  likes  on  his  own  property,  yet  if  he  has 
dangerous  holes,  shafts,  pits,  or  wells  thereon,  or  in 
some  way  there  is  a  danger  which  he  is  or  ought 
to  be  aware  of  (??),  it  is  his  duty  to  protect  any  one 
coming  lawfully  on  his  premises  by  his  invitation, 
express  or  implied,  for  the  purpose  of  doing  work,  or 
for  some  other  purpose  that  is  or  may  enure  for 
their  mutual  benefit.  If  therefore  a  person  so  lawfully 
coming  thereon,  through  not  being  properly  warned, 
guarded,  and  protected  against  the  danger,  is  injured 
thereby,  the  proprietor  is  liable,  unless  the  person  with 
due  caution  or  care  might  have  himself  prevented  the 
Contrast  with  accident  (o).       In   such  case   a  person  has  a  greater 

position  as  to     j    .       ,  i  1  •        i.i  i        l  j 

licensees.  duty  thrown   upon  him  than  he  has  as  regards  mere 

guests  or  licensees,  although  even  as  to  them  if  the 
danger  is  not  apparent,  and  it  is  known  to  the  pro- 
prietor of  the  premises,  there  is  a  duty  cast  on  him  to 
warn  the  guest  or  licensee  (p). 

Liability  for  It  is  provided  by  statute  (q),  that  it  shall   not  be 

arisTn-'from      lawful  for  any  person  to  sink  any  pit  or  shaft,  or  to 
an  engine,  kc,  erec^  or  cause  to  be  erected  any  steam-engine,  gin,  or 

erected  near  a  _  _  ^  °        '   n      7 

public  road.  other  like  machine,  or  any  machinery  attached  thereto, 
within  the  distance  of  twenty-five  yards,  nor  any 
windmill  within  fifty  yards,  from  any  part  of  any 
carriage-way,  or  cart-way,  or  turnpike  road,  unless  the 
same  shall  be  within  some  house,  building,  wall,  or 
fence  sufficient  to  screen  the  same  from  such  wav  or 


(I)  See  Ellis  v.  Sheffield  Gas  Consumers'  Co.,  2  E.  &  B.  767. 

(in)  Cowley  v.  Newmarket  Local  Board  (1892),  A.  C.  345  ;  67  L.  T. 
486  ;  Oliver  v.  Horsham,  Local  Board  (1894),  I  Q.  B.  332  ;  63  L.  J.  Q. 
B.  181  ;  70  L.  T.  206. 

in)   Wright  v.  Lefever,  51  W.  R.  149. 

(0)  Indermaur  v.  Dames,  L.  R.  2  C.  P.  211 ;  36  L.  J.  181  ;  Burchdl 
v.  Hieleiston,  50  L.  J.  Q.  B.  101  ;  Ringwood's  Torts,  106,  107. 

[p]  See  ante,  p.  422. 

(o)  5  &  6  Win.  4,  c.  50,  8.  70,  extended  by  27  &  28  Vict.  c.  75. 
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road,  so  as  to  make  it  not  dangerous  to  passengers, 

horses,  or  cattle.      It  is  also  provided   that  where   any  Unfenced 

quarry  dangerous  to  the   public  is  iu   open  or  uneii- quarry" 

closed  land  within  fifty  yards  of  a  highway,  and  is  not 

separated   therefrom  by  a  secure  and   sufficient  fence, 

it  shall  be  kept  reasonably  fenced   for  the  prevention 

of  accidents  (r).      Within  these  prescribed   distances  Position  of 

,  ,  ,  trespassers. 

it  is  no  answer  to  an  action  to  shew  that  the   person 

injured    was    a   trespasser    at   the   time   he    sustained 

the  injury  (s).      Subject,   however,  to    the    foregoing, 

a    person   is   not   liable    for    an  injury   from   a  defect 

or  danger  on  his  premises  happening  to  one  who  is  a 

trespasser  at  the  time  (t). 

Where  the  injury   complained  of  is  caused  by  the  Where  an 
negligence   of  several   persons,  the  party  injured  may  by  severai'^one 
maintain    his    action    against    any    one    or    more    of  °r  ^J1  may  be 
them  (u);  and  if  he  chooses  to  sue  only  one  of  them, 
that  one  has  no  right  of  contribution  against  the  other  Mei-rywea  her 
or  others,  although   such   other  or  others    may    have 
been  equally  guilty  with    him    (unless,  indeed,  it    is 
some  negligence   arising  out  of  contract),  for  there  is 
no  contribution  between   wrong-doers,  the  rule  being 
Ex  turpi  causti  non  oritur  actio  (v). 


The  liability   of  carriers  of  passengers  for  injuries  The  liability 

of  carriers  (  * 
passengers 


happening  to  them  in  the  course  of  the  carrying,  turns  ° 


entirely  upon  the  point  of  negligence,  their  dutv  and  depends 

rf  •  ,  J.  entirely  upon 

contract  being  to   carry   safely  and   securely  so  far  as  the  question  of 
by  reasonable  care    and   forethought   is  possible,   and  lie{5  lgence 
if  they  in   any  way  fail   in   this   they   are  liable — in 
other  words,   they  are  not  insurers  of  the   safety   of 
their   passengers  (w).      Negligence  therefore   must  be 

(r)  50  &  51  Vict.  c.  19,  s.  3. 

(s)  Addison  on  Torts,  625. 

(t)  See,  however,  as  to  the  setting  of  man-traps,  spring-traps,  dog- 
traps,  &c,  Addison  on  Torts,  143. 

(u)  Moreton  v.  Hardern,  4  B.  <fe  C.  223. 

(v )  Merryweather  v.  Nixan,  1  S.  L.  C.  398 ;  8  T.  R.  1S6  ;  see  also 
ante,  p.  326,  and  exception  there  mentioned  as  occurring  under  the 
Directors'  Liability  Act,  1890  (53  &  54  Vict.  c.  64,  s.  5). 

(ic)  Ante,  p.  138. 
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Midland  /.'". 
Co 


Cobb  v.  Cfreat 
Western  Ry. 


proved;  but  in  the  case  of  injuries  arising  from  colli- 
sions or  other  similar  occurrences,  if  the  vehicle  is,  at 
the  time  of  the  injury  being  done,  under  the  control 
of  the  carrier,  negligence  is  primd  facie  presumed 
from  the  very  circumstance,  and  the  onus  of  proof 
will  be  in  the  first  place  on  the  carrier  to  explain 
and  shew  that  there  was  really  no  negligence  on  his 
part  (x).  In  many  cases  of  injuries  to  passengers, 
the  carrier  is  not  liable  because  the  injury  cannot  be 
properly  said  to  be  caused  by  his  negligence,  for  he 
does  not  in  any  way  warrant  a  passenger's  safety,  and 
when  he  has  done  everything  that  prudence  can  sug- 
gest, an  accident  may  still  happen ;  thus  there  may  be 
some  latent  defect  in  the  vehicle  which  causes  the 
accident,  and  which  it  was  impossible,  with  the  exer- 
cise of  all  due  care,  caution,  and  skill,  to  have  dis- 
covered (//).  On  the  other  hand,  with  regard  to  any 
injury  which  can  be  shewn  to  have  happened  to  a 
passenger  directly  by  reason  of  the  carrier's  negligence, 
the  carrier  is  liable;  e.g.  if  a  railway  company's  ser- 
vants put  a  known  lunatic,  or  a  known  biting  dog, 
or  men  known  to  be  drunk  or  quarrelsome,  into  a 
carriage  with  one  of  the  ordinary  public  who  is  injured 
thereby  (z).  But  the  injury  that  occurs  to  a  passenger 
must  be  connected  with  the  negligence  complained  of, 
for  if  it  cannot  be  so  connected,  then  the  damage  is 
too  remote.  Thus  in  one  case  the  plaintiff  claimed 
damages  for  the  loss  of  money  stolen  from  his  person 
while  travelling  in  a  train  of  the  defendant  railway 
company,  founding  his  claim  on  two  grounds,  viz. : 
firstly,  negligence  on   the  part  of  the  railway  company 


(/•)  Flcmnery  v.  Waterford  <{•  Limerick  Ry.  Co.,  II  Ir.  Reps.  (C.  L.) 
30.  As  to  what  will  be  evidence  of  negligence,  see  Slattery  v.  Dublin, 
.(■<•.  Ry.  Co.,  10  Ir.  Reps.  (C.  L.)  256,  affirmed  in  House  of  Lords,  Ir. 
Reps.  2  Q.  B.  D.  Apps.  319. 

(y)  Redhead  v.  Midland  Ry.  Co.,  L.  R.  2  Q.  B.  412  ;  ibid.,  4  Q.  B. 

379.     As  to  the  warranty  that  is  implied  when  a  vehicle  is  let  out, 

that  it  is  fit  for  the  purpose,  see  Ilyman  v.  Nye,  6  Q.  B.  I).  685.     See 

M  to  implied  warranties,  ante,  pp.  1 13,  114. 

Per  Smith,  L.J.,  in  Pounder  v.  North,- Eastern  Ry.  Co.  (1892),   i 

g.  B.  385  ;  61  L.  J.  Q.  15.  136  ;  65  L.  T.  679. 
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in  not  detaining  the  train  when  requested  to  do  so,  in 
order  to  enable  the  plaintiff  to  give  the  men  into 
custody  and  have  them  searched  ;  and  secondly,  negli- 
gence in  permitting  overcrowding,  and  thus  facilitating 
the  hustling  and  robbery  of  the  plaintiff.  The  House 
of  Lords  held  that  the  railway  company  was  not 
liable  (a). 

Although  a  person,  therefore,  has  always  had  a  right  Actioperson- 

p  •    •  t  1-a.i  i     j.1  !■     a!>*  moritur 

of  action  for  an  injury  done  to  him  through  the  negli-  rvh,  ,„,■<„„„• 
gence  of  another,  yet,  if  the  injury  was  so  extreme 
as  to  actually  cause  his  death,  the  person  guilty  of  or 
responsible  for  the  negligence  escaped  from  his  lia- 
bility to  an  action,  upon  the  principle  that  it  was  an 
action  personal  to  the  individual,  and  he  having  died, 
there  was  no  one  to  maintain  it,  the  right  to  bring  it 
having  ended  with  his  decease  ;  the  maxim  being,  Actio 
personalis  moritur  cum  pcrsond  (b).  The  law  upon  this 
point  has,  however,  been  altered  by  the  Fatal  Accidents 
Act,  1846,  intituled  "An  Act  for  compensating  the 
families  of  persons  killed  by  accidents  "  (c). 

By  that  Act  it  is  enacted  :   "  That  whensoever  the  Provisions  of 
death    of  a  person  shall   be   caused  by  wrongful  act,  Accidents 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  Act-  l8^6- 
such  as  would,  if  death  had  not  ensued,  have  entitled 
the  person  injured   to  maintain  an  action   and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case 
the  person  who  would   have   been   liable  if  death  had 

(a)  Cobb  v.  Great  Western  Ry.  (1893),  I  Q.  B.  459  ;  62  L.  J.  Q.  B. 
3^6  ;  68  L.  T.  483.  The  decision  in  the  earlier  case  of  Pound It  r  r. 
North-Eastern  Ry.  (1892),  1  Q.  B.  385  ;  61  L.  J.  Q.  B.  136  ;  65  L.T. 
679,  is  on  the  same  point  ;  but  it  may  well  be  doubted  if  the  principle 
was  rightly  applied  in  that  case,  and  in  Cobb  v.  Great  Western  Ry. 
Lords  Selborne  and  Morris  expressed  their  dissent  from  the  decision 
in  Pounder  v.  North- Eastern  liy. 

(b)  See  Broom's  Legal  Maxims,  681  et  seq. 

(c)  9  &  10  Vict.  c.  93  (frequently  quoted  as  "Lord  Campbell's 
Act"),  amended  by  27  &  28  Vict.  c.  95).  The  provisions  of  these 
Acts  constitute  the  great  exceptions  to  the  maxim,  Actio  personalis 
moritur  cum  persond  ;  but  see  other  exceptions,  ante,  pp.  330,  362.  S 
also  now  the  Employers'  Liability  Act,  1880,  and  the  Workmen's 
Compensation  Act,  1897,  post,  pp.  431-440. 
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not  ensued  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such 
circumstances  as  shall  in  law  amount  to  a  felony  "  (d). 
Every  such  action,  the  Act  provides,  shall  be  brought 
by  the  executor  or  administrator  of  the  person  deceased 
Time  for  bring-  within  twelve  calendar  months  after  the  death  of  such 
'  deceased  person  (c) ;  and  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  (which  term  is  to  include  father, 
mother,  grandfather,  grandmother,  stepfather,  and  step- 
mother), and  child  (which  term  is  to  include  son, 
daughter,  grandson,  granddaughter,  stepson,  and  step- 
daughter) of  the  deceased  (/).  Only  one  action  is  to  be 
brought  in  respect  of  the  same  subject-matter  of  com- 
plaint (g),  and  the  plaintiff  must  deliver  to  the  defen- 
dant, or  his  solicitor,  full  particulars  of  the  person  or 
persons  for  the  benefit  of  whom  the  action  is  brought, 
and  of  the  nature  of  the  claim  in  respect  of  which 
damages  are  sought  to  be  recovered.  All  damages 
awarded,  after  deducting  any  costs  not  recovered  from 
the  defendant,  are  to  be  divided  amongst  the  before- 
mentioned  relatives  in  such  shares  as  shall  be  found 
and  directed  by  the  jury  (h). 

Amendment  of       The  provision,  however,  that  the  action   must   be 

27V28  Vict     brought  by  the    executor   or  administrator    has   been 

amended  by   a  subsequent  statute  (i),  which  provides 

that  if  there  shall  be  no  executor  or  administrator  of 

the  deceased,  or  if  the   action  is  not  brought  by  such 

(d)  9  &  IO  Vict.  c.  93,  s.  I.  This  Act  has  recently  been  held  to 
apply  to  aliens,  e.g.  a  Norwegian  sailor  killed  by  a  collision  between 
a  foreign  and  a  British  ship  on  the  high  seas  (Davidson  v.  Hill  (1901), 
2  K.  B.  606  ;  70  L.  J.  K.  B.  788  ;  85  L.  T.  118). 

(e)  9  &  IO  Vict.  c.  93,  88.  I,  2,  3.  If,  however,  the  action  is 
against  a  public  authority,  the  action  must  now  be  brought  within 
six  months,  by  reason  of  the  provision  <>f  the  Public  Authorities  Pro- 
tection Act,  1893,  sect.  I  (a) ;  as  to  which  see  ante,  p.  374  (Markey  v. 
TolwoHh  District  Board  (1900),  2  Q.  B.  454  ;  69  L.  J.  Q.  B.  738  ;  83 
L.  P.  28). 

(/)  9  &  10  Vict.  c.  93,  ss.  2,  5.  The  expression  "  child  "  does  not 
include  an  illegitimate  child  (Dickinson  v.  North- Eastern  lhj.  Co.,  33 
L.  J.  Ex.  91).  (.'/)  9  &  10  Vict.  c.  93,  s.  3. 

(h)  Sect.  4.  (t)  27  &  28  Vict.  c.  95,  s.  1. 
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executor  or  administrator  within  the  first  six  of  the 
twelve  months  allowed,  then  it  may  be  brought  in  the 
name  or  names  of  all  or  any  of  the  persons  for  whose 
benefit  the  executor  or  administrator  would  have  sued. 
And  it  has  been  held  that  an  action  can,  under  this 
provision,  be  maintained  by  any  of  such  persons,  though 
brought  within  six  calendar  months  of  the  death,  if 
there  be  at  the  time  no  executor  or  administrator  of 
the  deceased  (/.•). 

An   action    cannot  be   maintained    under  the  Fatal  No  actim, 
Accidents  Act,    1846,  where  the  deceased,  if   he  had  deceased's  re- 
survived,  would  not  have  been  able  to  recover  ;  so  that  1^"*^^ 
where  a  person  entered   into  a  contract  with  a  steam-  have  sued, 
packet  company,  under  which   he  became  a  passenger, 
and  which  contract  provided  that  the  company  should 
not  be  liable  for  injuries  happening  from  perils  of  the  sea 
or  default  of  a  pilot  or  master,  and  the  ship  came  into 
collision   with   another  vessel,  and   the  passenger   was 
drowned,  it  was  decided  that,  as   he   could   not   have 
recovered  for  any  injury  had  he  lived,  neither  could  his 
personal  representatives   sue   in   respect  of  the  damage 
caused  by  his  death  (/). 

All  the  general  rules  of  law  which  govern  ordinary  The  general 
actions  for  negligence  by  the  person  actually  injured,  Rppeiy.° 
apply   to   this   kind   of   action  ;  so   that,  for   instance, 
where    by  reason  of  the  person's   contributory   negli- 
gence  (in)  he  could  not  have  himself  maintained  any 
action,   neither   can   his    representatives    (a).      If  the 
deceased  has  during  his  lifetime  brought  an  action  and  No  action  can 
recovered  damages  for  the  injury  done  to  him,  or  has  the  deceased 
made  some  arrangement  with  the  causer  or  causers  of  the  Jl^,';,-'1,-','; 

iniurv,  for  compensation  to  him,  and  received  satisfaction  received 
J      J  r  compensation. 

[k)  Halleram  v,  BagmU.  4  L.  \\.  Ir.  74°- 

{/)  Haigh  v.  Royal  Mail  Steam  Packet  Co.,  52  L.  J.  <.,>.  B.  640  ;  40 
L.  T.  802  ;  48  J.  P.  230. 

(to)  Contributory  negligence  is  dealt  with  post,  ]>p.  449-452. 

(n)  Wailing  v.  Oastler,  L.  R.  6  Ex.  73  ;  see  judgment  in  Pryor  v. 
Great  Northern  By.  Co.,  2  B.  &  S.  767. 
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thereunder,  no  action  can  be  brought  under  the  Fatal 
Accidents  Act,  I  846,  for  that  statute  does  not  give  any 
new  cause  of  action,  but  merely  substitutes  the  right  of 
the  representatives  to  sue  in  place  of  the  deceased  (0). 


Injurv  froil 
train  over- 
shooting 
platform. 


If  a  person  travelling  by  rail,  thinking,  on  the  train 
stopping,  that  it  has  arrived  at  his  station  and  that  he 
should  therefore  alight,  does  so,  and  by  reason  of  its 
having  overshot  the  platform,  or  otherwise,  he  is 
thereby  injured,  the  company  are  liable  if  he  had 
fair  reason  for  believing  that  it  was  at  the  station, 
and  that  he  might  and  ought  to  get  out  (p).  And 
even  if  the  passeuger  sees  the  danger,  but  is  justified 
in  believing  that  the  train  is  about  to  move  on  with- 
out being  backed,  or  without  any  official  coming  to  his 
assistance,  he  is  justified  in  descending,  using  due  care, 
and  if  he  is  injured  the  company  may  be  liable  (q). 


A  master  whs 
not  formerly 
liable  for  an 
injury  done  to 
a  servant  by 
another 
servant  acting 
in  a  common 
employment. 


Reason  of  this. 


It  has  been  pointed  out  (r)  that  a  person  is  fully 
liable  for  the  acts  of  those  whom  the  law  denominates 
his  servants,  under  the  maxim,  Qui  facit  per  alium  facit 
per  se,  but  to  this  rule  there  has  been  until  lately  one 
very  important  exception,  which  still  exists  to  a  certain 
extent,  viz.,  that  if  the  person  injured  was  also  a  servant 
acting  in  the  course  of  a  common  employment  with  the 
servant  guilty  of  the  negligence,  here  the  master  was 
under  no  liability  (s).  The  reasoning  upon  which  this 
exception  was  founded  was  this  :  that  the  servant  in 
entering  on  his  employment,  saw  and  contemplated  all 
the  risks  he  would  or  might  run,  and  agreed  to  include 
them  all  in  his  wages,  and  also  that  he  has  identified 

(0)  Read  v.  Great  Eastern  Ry.  Co.,  L.  R.  3  Q.  B.  555  ;  16  W.  R. 
1040.  As  to  the  damages  recoverable  in  an  action  under  the  Fatal 
Accidents  Act,  1846,  sec  post,  p.  473. 

(p)  Foy  v.  London,  Brighton,  <fc  South  Coast  Ry.  Co.,  18  C.  B. 
N.  8.)  22s  :  Cockle  v.  South- Eastern  Ry.  Co.,  L.  It.  5  C.  P.  457  ;  L. 
R.  7  C.  P.  (Ex.  Ch.)  331  ;  Robson  v.  North-Eastern  Ry.  Co.,  2  Q.  B. 
I).  85  ;  46  L.  J.  Q.  B.  50  ;  25  W.  R.  418. 

(17)  Robson  v.  North-Eastern  Ry.  Co.,  supra. 

(r)  Ante,  pp.  416,  417. 

(s)  Priestly  v.  Fowler,  3  M.  &  W.  I  ;  Winterbottovi  v.  Wright,  10  M. 
&  W.  109  ;   Tunnry  v  Midland  Ry.  Co.,  L.  R.  I  C.  P.  290. 
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himself  with  the  other  servants  acting  in  the  common 
employment;  so  that  just  as  where  an  injury  to  a 
servant  has  happened  through  his  own  negligence  he 
can  have  no  remedy  against  his  employer,  so  although 
the  injury  does  not  happen  to  him  but  to  his  fellow- 
servant,  yet  it  is  just  the  same  (t).  In  all  such  cases 
as  this,  however,  it  is  manifestly  the  duty  of  the  master 
to  provide  competent  fellow-servants,  and  proper  tackle 
and  machinery  for  the  servants  to  work  with,  and  in  so 
far  as  he  fails  in  doing  this,  and  through  his  not  doing 
so  the  injury  occurs,  he  will  be  as  liable  as  if  the 
person  had  been  a  stranger  (u). 

The    words    "  common    employment "  used    in  the  The  servants 
preceding  paragraph   will  have   been   noticed   by  the  ever,'be  acting 
student,  and   from   them   he   must  understand  that  if,  JJJJ^J 
although  the  persons  are  fellow-servants,  yet  they  are 
not  acting  in  the  course  of  a  common   employment, 
i.e.  are  not  employed  in  duties  of  something  of  the 
like   nature,  the   exception   will    not   apply,   and    the 
master  will  still   be   liable  (v).      But  though  servants 
may  occupy  totally  different   grades,  yet  they  may  be 
properly  said  to  be  acting  in  a  common  employment 
if    engaged    in    or    about   the   same   thing ;  thus,   in 
one   case   it   was   held   that   the    master   of  a  ship   is 
engaged   in  a  common   employment  with  the  seamen 
on  board  (x). 

However,  this  former  important  exception  of  liability  Provisions  of 

.  ,  .   ,      •■         ,,       Employers' 

has,  to  a  great   extent,  been  done  away  with    by  the  Liability  Act, 
— 1880. 

(t)  See  Hutchinson  v.  York,  dkc.  Jiy.  Co.,  5  Ex.  351  ;  Burtonshill 
Coal  Co.  v.  Reid,  3  Macq.  H.  L.  Cases,  266  ;  Lovell  v  Howell,  I  C.  P. 
D.  161  ;  45  L.  J.  C.  P.  387. 

(11)  Wilson  v.  Merry,  L.  R.  1  Scotch  App.  321) ;  Roberta  v.  Smith. 
26  L.  J.  Ex.  319  ;  Senior  v.  Ward,  18  L.  J.  Q.  B.  139. 

(v)  Smith  v.  Steele,  L.  R.  10  Q.  B.  125  ;  and  see  Wilson  v.  Merry, 
supra  ;  Lovell  v.  Howell,  1  C.  P.  D.  161  ;  45  L.  J.  C.  P.  387  ;  Conway 
v.  Belfast  Ry.  Co.,  11  Ir.  Reps.  (C.  P.)  345;  see  also  Johnson  v. 
Lindsay  (1S91),  A.  C.  37 1  ;  65  L.  T.  97,  in  which  case  it  was  held  that 
if  a  contractor  sublets  a  portion  of  his  work  under  the  contract,  the 
sub-contractor  is  liable  for  an  injury  caused  by  one  of  his  workmen  to 
a  workman  of  the  original  contractor. 

(x)  Hedley  v.  Pinkney  &  Son's  Steamship  Co.  (1894),  A.  C.  222  ;  63 
L.  J.  Q.  B.  419;  70  L.  T.  630. 
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Km  plovers'   Liability  Act,    1880   (?/),   which   provides 
that   where,  after    1st  January    188 1,  personal  injury 
is  caused  to  a  workman  (z)  by  reason  of:   (1)  Any 
sect.  1.  defect  in   the   condition    of  the   ways   (a),  works  (b), 

machinery  (c),  or  plant  (d)  connected  with  or  used  in 
the  business  of  the  employer  (e) ;  (2)  The  negligence 
of  any  person  in  the  service  of  the  employer  who  has 
any  superintendence  entrusted  to  him  whilst  in  the 
exercise  of  such  superintendence  (/)  ;  (3)  The  negli- 
gence of  any  person  in  the  service  of  the  employer  to 
whose  orders  or  directions  the  workman  at  the  time  of 
the  injury  was  bound  to  conform  (g),  and  did  conform, 
where  such  injury  resulted  from  his  having  so  con- 
formed ;  (4)  The  act  or  omission  of  any  person  in  the 
service  of  the  employer  done  or  made  in  obedience  to 
the  rules  or  bye-laws  of  the  employer,  or  in  obedience 

(;/)  43  &  44  Vict.  c.  42. 

(2)  As  to  the  meaning  of  the  expression  "workman,"  which  is  very 
wide,  see  sect.  8,  which  provides  that  it  shall  include  a  railway  servant, 
and  any  person  to  whom  the  Employers  and  Workmen  Act,  1875  (3^ 
&  39  Vict.  c.  90,  s.  10),  applies.  An  omnibus  conductor  has  been  held 
not  to  come  within  this  description  (Morgan  v.  London  General  Omni- 
bus Co.,  13  Q.  B.  D.  852  ;  53  L.  J.  Q.  B.  352 ;  51  L.  T.  213  ;  32  W.  R. 
759).  See  also  Stuart  v.  Evans,  31  W.  R.  706  ;  49  L.  T.  138  ;  Brown 
v.  Butterfly  Co.,  53  L.  T.  964  ;  Bound  v.  Lawrence  ( I S92),  1  Q.  B.  226  ; 
61  L.  J.  M.  C.  21  ;  65  L.  T.  844. 

(a)  See  APGiffin  v.  Palmer's  Shipbuilding  Co.,  10  Q.  B.  D.  5 ;  52  L. 
J.  Q.  B.  25  ;  47  L.  T.  346  ;  31  W.  R.  118. 

(b)  This  means  works  already  completed,  and  not  works  in  course  of 
construction  {Howe  v.  Finch,  17  Q.  B.  D.  187  ;  34  \V.  R.  593). 

(c)  This  includes  original  unsuitability  of  machinery  (Hcske  v. 
Samueltori,  12  Q.  B.  D.  30  ;  53  L.  J.  Q.  B.  45  ;  49  L.  T.  474  ;  Cripps 
v.  Judge,  13  Q.  B.  D.  582  ;  53  L.  J.  Q.  B.  517  ;  51  L.  T.  182  ;  33  W. 
R.  35  ;  Paley  v.  Garnett,  16  Q.  B.  D.  52  ;  34  W.  R.  295).  It  also 
includes  a  machine  which,  though  effective,  is  dangerous  to  the 
workman  using  it  (Morgan  v.  Hutehins,  59  L.  J.  Q.  B.  197  ;  38  W.  R. 
412). 

(d)  See  Yarmouth  v.  Fraivce,  18  Q.  B.  D.  647  ;  57  L.  J.  Q.  B.  7, 
where  a  horse  was  under  the  circumstances  held  to  be  "  plant." 

(e)  See  as  to  what  will  or  will  not  be  such  a  defect,  Thomas  v. 
Quartermaine,  18  Q.  B.  D.  685  ;  56  L.  J.  Q.  B.  340  ;  57  L.  T.  537  ;  35 
W.  K.  555- 

(/)  See  Schaffen  v.  General  Strum  Navigation  Co.,  10  Q.  B.  D.  356  ; 
52  it.  J.  Q.  B.  '260  ;  48  L.  T.  228  ;  31  W.  R,  556  ;  Osborne  v.  Jackson, 
1 1  Q,  ]'..  I).  619  ;  48  L  T.  642  ;  Kellard  v.  Rooke,  21  Q.  B.  D.  367  ; 
57  L.J.Q.B.599;  36W.R.875. 

I-/)  As  to  thi-s  expression  *<■<■  Hunker  v.  MidJnnd  A'//.  Co.,  51  \V.  R. 
231  ;  47  L.  T.  476;  Milward  v.  Midland  Ry.  Co.,  14  Q.  B.  D.  68;  54 
L.  .1.  Q.  B.  282;  52  L.  T.  255;  33  W.  r!  366;  W/fld  v.  Waygood 
(1892),  1  Q.  B.  783  ;  61  L.  J.  Q.  B.  391  ;  65  L.  T.  710. 
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to  particular  instructions  given  by  any  person  delegated 
with  the  authority  of  the  employer  in  that  behalf  (// )  ; 
(5)  The  negligence  of  any  person  in  the  service  of  the 
employer  who  has  the  charge  or  control  (i)  of  any 
signal-points,  locomotive  engine.,  or  train  upon  a  rail- 
way (k) — the  workman,  or  in  case  the  injury  results 
in  death,  the  legal  personal  representatives  of  the 
workman,  and  any  persons  entitled  in  the  case  of 
death,  shall  have  the  same  right  of  compensation  and 
remedies  against  the  employer  as  if  the  workman  had 
not  been  a  workman  of,  nor  in  the  service  of,  the  em- 
ployer, nor  engaged  in  his  work  (/).  This  enactment 
is,  however,  subject  to  this  proviso,  i.e.  that  a  workman  Proviso  by 
shall  not  be  entitled  to  any  compensation,  or  remedy'* 
against  the  employer,  in  any  of  the  following  cases, 
viz.:  (1)  Under  pi'ovision  above  numbered  (1),  unless 
the  defect  therein  mentioned  arose  from,  or  had  not 
been  discovered  or  remedied  owing  to,  the  negli- 
gence of  the  employer,  or  of  some  person  in  the  service 
of  the  employer,  and  entrusted  by  him  with  the  duty 
of  seeing  that  the  ways,  works,  machinery,  or  plant 
were  in  proper  condition;  (2)  Under  provision  above 
numbered  (4),  unless  the  injury  resulted  from  some 
impropriety  or  defect  in  the  rules,  bye-laws,  or  in- 
structions therein  mentioned,  provided  that  where  a 
rule  or  bye-law  has  been  approved  of  or  has  been 
accepted  as  a  proper  rule  or  bye-law  by  one  of  His 
Majesty's  Principal  Secretaries  of  State,  or  by  the 
Board  of  Trade,  or  any  other  department  of  the 
Government  under   or    by  virtue  of  any   Act  of  Par- 

(h)  See  Whatlcy  v.  Hollo  wag,  62  L.  T.  639. 

(1)  See  Gibbs  v.  Q.  W.  Ry.  Co.,  12  Q.  13.  D.  208;  53  L.  J.  Q.  B. 
543  ;  50  L.  T.  7;  32  \V.  R.'  320;  Cox  v.  G.  IV.  A'//.  Co.,  9  Q.  B.  D. 
106;  30  W.  R.  816. 

(/•)  This  has  been  held  to  include  a  temporary  railway  laid  down  by 
a  contractor  for  the  purpose  of  the  construction  of  works  {Doughty  v. 
Firbanlc,  10  Q.  B.  D.  35S  ;  52  L.  J.  Q.  B.  490;  4S  L.  T.  530)  ;  but  a 
steam-crane  fixed  on  a  trolly,  ami  propelled  bj  steam  along  a  set  of 
rails  when  it  is  desired  to  move  it,  has  been  held  not  to  be  a  locomotive 
engine  within  the  meaning  of  the  above  provisions  [Murphy  v.  \ViU 
52  L.J.  Q.  B.  524;  48  L.  T.  7S8). 

(/)  43  &  41  Vict,  c   42,  s.  1. 

2   E 
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liament,  it  shall  not  be  deemed  to  be  an  improper 
or  defective  rule  or  bye-law;  (3)  In  any  case  where 
the  workman  knew  of  the  defect  or  negligence  which 
caused  his  injury,  and  failed  within  a  reasonable  time 
to  give,  or  cause  to  be  given,  information  thereof  to 
the  employer  or  some  person  superior  to  himself  in 
the  service  of  the  employer,  unless  he  was  aware  that 
the  employer  or  such  superior  already  knew  of  such 
defect  or  negligence  (m).  If  a  servant,  knowing  of 
any  defect,  and  appreciating  the  danger  and  the 
risk  (n),  yet  consents  to  encounter  them,  and  con- 
tinues to  work,  and  by  reason  of  the  defect  is  injured, 
no  action  lies  against  the  employer,  upon  the  principle 
Volenti  mm  jit  Volenti  lion  jit  injuria.  Mere  knowledge  of  a  risk, 
however,  is  not  sufficient  to  make  this  principle  of 
Volenti  own  Jit  injuria  apply,  but  there  must  be  a 
consent  shewn,  though  such  consent  may  be  inferred 
from  the  course  of  conduct,  so  that  it  is  by  no  means 
always  easy  to  apply  the  principle  to  particular  cases  (o). 
Where  a  defect  consists  of  the  omission  by  the  employer 
of  a  duty  imposed  upon  him  by  statute  for  the  protec- 
tion of  his  servants,  the  master  must,  however,  always 
be  liable  (p),  and  this  even  although  a  penalty  is 
imposed  for  breach  of  the  statutory  duty  (q). 

Amount  re-  The  amount  of  compensation  that  can  be  recovered 

coverable  and  _.......,  ,  i/>i 

mode  of  under  this  Act  is  limited  to  such  sum  as  may  be  found 

to  be  equivalent  to  the  estimated  earnings  during  the 

three  years  preceding  the  injury,  of  a  person  in  the 

same  grade  employed  during  those  years  in  the  like 

employment,  and  in  the  district  in  which  the  workman 


(m)  43  &  44  Vict.  <:.  42,  s.  2. 

(«)  S«i-  lirnnhr  v.  Itamsden,  63  L.  T.  287. 

(0)  Smith  v.  Baker  (1891),  A.  C.  325;  60  L.  J.  Q.  B.  683;  65  L.  T. 
467  ;  Yarmouth  v.  France,  18  Q.  B.  I).  640  ;  57  L.  J.  Q.  B.  7  ; 
Williams  v.  Birmingham  Buttery  <L-  Metal  Co.  (1899),  2  Q.  B.  328  ;  68 
L.  J.  Q.  B.  918;  81  L.  T.  62. 

(/>)  Baddcley  v.  Granville,  19  Q.  B.  D.  423  ;  56  L.  J.  Q.  B.  501  ;  57 
L.  T.  268;  36  \V.  R.  63. 

(g)  Qrova  v.  Lord  Wimborne  (1898).  2  Q.  B.  402;  67  L.J.  Q.  B. 
862  ;  79  L.  T.  284. 
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in  employed  at  the  time  of  the  injury  (/•);  but  this 
provision  does  not  lay  down  a  measure  of  damages, 
but  simply  limits  the  maximum  damages  recover- 
able («).  Any  action  under  the  Act  must  be  brought 
in  the  district  County  Court,  but  may,  upon  the  appli- 
cation of  either  plaintiff  or  defendant,  be  removed  into 
the  High  Court  (t). 

To  entitle  a  person  to  maintain  an  action  under  this  Notice  of 
Act,  notice  of  the  injury  must  be  given  within  six  weeks  1"]uly' 
of  its  happening, and  such  notice  must  give  the  name  and 
address  of  the  person  injui-ed,  the  cause  of  the  injury,and 
the  date  at  which  it  was  sustained,  and  it  must  be  served 
•  >n  the  employer,  or  sent  by  registered  post.    Such  notice, 
however,  is  not  to  be  deemed  invalid  by  reason  of  any 
defect  or  inaccuracy  therein,  unless  the  judge  who  tries 
the  case  is  of  opinion  that  the  defendant  in  the  action 
is  prejudiced  thereby  in  his  defence,  and  that  the  defect 
or  inaccuracy  was  for  the  purpose  of  misleading  (u). 
The  action   must   be  commenced   within    six    months 
from  the  injury,  or,  in  case  of  death,  within  twelve 
months  from  the  death.      In  case  of  death,  however,  Time  for 
the  omission  to  have  given  such  notice  is  to  be  no  bar  ^ctlmj?" 
to  the  institution  of  the  action,  if  the  judge  shall  be 
of  opinion  that  there  was  reasonable  excuse  for  such 
want  of  notice  (x).      It  has  been  held  that  the  notice 
must  be  in  writing  (//). 

It  has  been  decided  that  a  workman  can  lawfully  Workmen  may 
contract  with  his  employer  that  neither  he  nor  his  repre-  geWes  out  of™ 
sentatives  will  claim  compensation  under  the  Act  (z). 

(r)  43  &  44  Vict.  c.  42,  s.  3. 

(s)   Bortick  v.  Head,   Wrightson  &  Co.,  34  W.  R.  102  ;  53  L.  T.  909. 

(t)  43  &  44  Vict.  c.  42,  s.  6.  It  lies  upon  the  party  making  such 
application  to  shew  distinctly  that  the  case  comes  within  the  statute 
(Hanraham  v.  Limerick  Steamship  Co.,  18  L.  R.  Ir.  1 35)- 

(«)  43  &  44  Vict.  c.  42,  ss.  4-7  ;  Curt'  r  v.  Drysdale,  12  Q.  B.  D.  91  ; 
53  L.  J.  Q.  13.  D.  537;  32W.R.  171. 

(.'■)    4;  &  44  Viet    C.  42.  88.  4—7. 

(y)  Moyle  v.  Jenkins,  S  Q.  11  D.  116  ;  51  L.  J.  Q.  15.  112.      See  as 

to  what  may  be  a  sufficient  notice  in  writing,  Thomson  v.  Robertson,  22 
Sc.  L.  R.  97. 

(2)  Griffiths  v.  Ear!  of  Dudley,  9  Q.  B.  D.  357  ;  5 1  L.  J.  Q.  B.  543 
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riu-  Work-  A  further    statute    has    now   also   been    passed   in 

pensation  Act,  connection  with  this  subject,  viz.,  the  Workmen's  Com- 
i3g7-  pensation  Act,  1897  («),  and  it  may  be  convenient  to 

Compensation,  give  a  brief  summary  of  its  enactments.  It  provides 
for  compensation  being  made  by  employers  to  work- 
men, or  their  relatives  in  case  of  death,  for  injuries 
sustained  by  accident  (b)  arising  out  of  and  in  the 
course  of  employment  in  or  about  (c)  a  railway,  fac- 
tory (d),  mine,  quarry,  or  engineering  work  (e),  or  a 
building  which  exceeds  thirty  feet  in  height  (/),  and 
is  either  being  constructed  or  repaired  (g)  by  means  of 
scaffolding  (h),  or  is  being  demolished,  or  on  which 
machinery  driven  by  steam,  water,  or  other  mechanical 
power  is  being  used  (i).  The  employer  is  not  to  be 
liable,  if  he  can  prove  that  the  injury  to  the  workman 
is  attributable  to  the  serious  and  wilful  misconduct  (j) 
of  that  workman,  so  that  for  all  injuries  occurring  in 
cases  to  which  the  Act  applies  the  employer  is  prim- 

(a)  60  &  61  Vict.  c.  37.    Date  of  commencement  of  Act,  1st  July  1898. 

(b)  The  most  important  case  on  the  point  of  what  is  an  "  accident" 
within  the  meaning  of  this  Act  is  Fcnton  v.  Thorley  (1903),  72  L.  J. 
K.  13.  787;  19  T.  L.  R.  684.  See  also  Boardman  v.  Scott  (1902), 
1  K.  B.  43  ;  71  L.  J.  K.  B.  3  ;  85  L.  T.  502. 

(r)  See  hereon  Smith  v.  Lancashire  &■  Yorkshire  Ry.  (1899),  1  Q.  B. 
141  ;  68  L.  J.  Q.  B.  51 ;  79  L.  T.  633 ;  Spenctr  v.  Livett  (1900),  1  Q. 
B.  498;  69  L.  J.  Q.  B.  338;  82  L.  T.  75  5  Perm  v.  Miller  (1900). 
1  Q.  B.  788 ;  69  L.  J.  Q.  B.  439 ;  82  L.  T.  284  ;  Smith  v.  Normanton 
Colliery  Co.  (1903),  1  K.  B.  204 ;  72  L.  J.  K.  B.  76 ;  88  L.  T.  5. 

i'l)  This  includes  a  laundry  worked  by  steam  (60  &  61  Vict.  c.  37, 

8.   7). 

(e)  See  Atkinson  v.  Lamb  (1903),  I  K.  B.  861  ;  72  L.  J.  K.  B.  460 ; 
SiW.  R.  516. 

(/)  It,  or  some  part  of  it,  must  exceed  30  feet  in  height  at  the  time 
of  the  accident  {Billinys  v.  Holloway  (1899),  I  Q.  B.  70;  68  L.  J.  Q. 
B.  16  ;  79  L.  T.  396;  Knight  v.  Cubitt  (1902),  1  K.  B.  31  ;  71  L.  J. 
K.  B.  65  ;  85  L.  T.  526,  unless  indeed  machinery  driving  mechanical 
power  is  being  used  [MelloT  v.  Tondinson  (1899),  1  Q.  B.  374;  68  L. 
J.  (,).  B.  214;  79  L.  T.  715). 

(y)  The  word  "repair"  has  been  held  not  to  include  merely  painting 
bhe  outride  of  a  building  which  exceeds  30  feet  in  height  (  Wood  v. 
Walth  (1899),  i  Q.  B.  1009  ;  68  L.  J.  Q.  B.  492  ;  80  L.  T.  345). 

(A)  See  Uoddinott  v.  Newton  (1901),  A.  C.  49  ;  70  L.  J.  Q.  B.  150  ; 
84  L.T.  1  ;  Veazey  v.  Chattlt  (1002),  1  K.  B.  494  ;  71  L.  J.  K.  B.  252  ; 
S^  L,  T.  574  ;  Elvin  v.  Woodward  (1903),  1  K.  B.  838  ;  72  L.  J.  K. 
B.  468  ;  51  W.  R.  51S.  What  constitutes  a  scaffolding  is  a  question 
of  f,-ict  [Ferguson  v.  Green  (1901),  1  Q.  B.  25  ;  70  L.  J.  Q.  B.  21  ;  83 
L.  T.  461). 

(t)  60  &  61  Vict.  c.  37,  s.  7. 

j  j)  See  /■'"     v.  Powell  Dvffiryn  Coal  Co.,  64  J.  P.  164. 
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arily  liable,  and  the  onus  of  proof  is  on  him  to  shew  Onus  of  proof. 

that  he  is  not  liable  (k).      The  employer  also  is  not  to 

be  liable  unless  the  workman  is  disabled  from  earning 

full  wages  for  at  least  two  weeks  (/).      Notice  must  be  N< 

given  of  the   accident  as  soon  as  practicable,  but  the 

want  of,  or  defect  or  inaccuracy  in  such  notice,  shall 

not  be  a  bar  to  proceedings  if  the  employer  is  not 

prejudiced   thereby  in  bis  defence,  or  if    such   want, 

defect,   or   inaccuracy   was    occasioned   by   mistake  or 

other  reasonable  cause  ;   and  any  claim   must  be  made  Tim.'  f..i 

within  six  months  of  the  injury,   or    in  the  case  of  ' 

death,  within  six  months  from   the  death  (m).      The 

Act  is  to  apply  notwithstanding   any  contract  made  No  contracting 

after  its  commencement,  subject  to  a  power  conferred 

on  the  Registrar  of  Friendly  Societies  to  certify  that  a 

scheme  for  compensation  or  insurance  of  workmen  is 

not  less  favourable  to  the  workmen  than  the  Act,  in 

which    case  a  contract  that  the  scheme    shall  apply 

instead  of  the  Act,  is  allowed  until  the  certificate  is 

revoked  ;    and   any  such   certificate   may   be  given  to 

expire  at  the  end   of  a   limited  period,  not  less  than 

five    years   (n).      Where    a   railway  company,   or    the  Independent 
„      '  „  ,1  c       contractor. 

occupier  of  a   factory,  or  quarry,  or  the  owner  of   a 

mine,  or  the  person  undertaking  the  construction, 
repair,  alteration,  or  demolition  of  any  engineering 
work  or  building,  (styled  in  the  Act  •'  undertakers  "), 
engages  an  independent  contractor,  such  contractor's 
servants  are  to  be  able  to  recover  from  the  "  under- 
takers" (o)  without  prejudice  to  their  rights  to  be 
indemnified  by  the  contractor  (p).      The  first  schedule 

(k)  Co  &  6l  Vict.  c.  37,  s.  I.  (I)  Sect.  I. 

(to)  Sect.  2.  This  applies  notwithstanding  the  employer  has  since 
the  accident  voluntarily  made  such  payments  as  could  have  been 
recovered  under  the  Act  (Randall  v.  J/ ill's  Dry  Dock  Co.  (1900),  2 
Q.  B.  245  ;  69  L.  J.  Q.  B.  554  ;  82  L.  T.  521). 

(n)  60  &  61  Vict.  c.  37,  s.  3. 

(o)  See  hereon  Pearce  v.  /,.  .1  S.  W.  lly.  (1900),  2  Q.  B.  100 ;  69  L. 
.1.  Q.  B.  683;  82  L.  T.  487. 

(p)  60  &  61  Vict,  c  37,  s.  4.  See  hereon  Appleby  v.  Horsdey  Co, 
(No.  2)  (1899).  2  Q.  B.  521  ;  68  L.  J.  Q.  B.  894 ;  80  L.  T.  835.  See 
also  Cooper  v.  Crane  &  Wright  (1902),  A.  C.  302  ;  71  L.  J.  Q.  B.  642  ; 
86  L.  T.  776,  in  which  case  it  was  held  that  where  an  undertaker  has 
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Setle  and  con-  to  the  Act  prescribes  the  scale  and  conditions  of  com- 
eompensation.  pensation,  and  the  compensation  is  to  be  as  follows : — 
If  the  workman  leaves  persons  totally  dependent  on 
him,  a  sum  equal  to  his  earnings  during  the  last  three 
years,  or  £150,  whichever  is  the  larger,  but  not  more 
than  ^300.  If  he  has  not  been  in  the  employ  three 
years,  then  the  amount  of  his  earnings  shall  be  deemed 
to  be  156  times  his  average  weekly  earnings  (q).  If 
the  workman  does  not  leave  persons  wholly  depeTtdent 
on  him,  but  only  partly  dependent,  such  a  sum  as  may 
be  agreed  on,  or  determined  by  arbitration,  not  ex- 
ceeding the  amount  before  mentioned.  If  the  workman 
leaves  no  person  dependent  on  him,  the  reasonable 
expenses  of  his  medical  attendance  and  burial,  not 
exceeding  .£10  (r).  Where  the  workman  is  injured, 
but  death  does  not  ensue,  a  weekly  payment  during 
incapacity  after  the  second  week,  not  exceeding  50 
per  cent,  of  his  average  weekly  earnings  during  the 
previous  twelve  months  if  he  has  been  employed  so 
long,  but  if  not,  then  for  any  less  period,  such  weekly 
payments  not  to  exceed  £\  (s). 


Mode  of 
settling 
disputes. 


The  second  schedule  contains  provisions  for  settling 
disputes  under  the  Act  by  arbitration,  it  being  pro- 
vided (t)  that  all  disputes  shall  be  settled  in  this 
way.  This  schedule  contains  the  details  as  regards 
such   arbitrations,   and   provides  that   the   Arbitration 


contracted  for  the  erection  of  a  whole  building,  and  has  made  a  sub- 
contract with  another,  for  part  of  the  work,  he  is  entitled  to  an  in- 
demnity from  the  sub-contractor,  for  compensation  paid  by  him  in 
respect  of  an  accident  to  a  workman  of  the  sub-contractor. 

(7)  The  "average  weekly  earnings"  can  be  ascertained  although  the 
workman  has  not  been  in  the  employ  two  weeks.  Stuart  v.  Nixon 
{ 1901),  A.  C.  79  ;  70  L.  J.  Q.  B.  170 ;  84  L.  T.  65,  where  the  workman 
was  killed  on  the  fifth  day  of  his  employment  ;  Lysons  v.  Knowles 
(ibid.),  where  the  workman  was  injured  on  the  second  day.  See  also 
At/res  v.  Buckeridge  (1902),  1  K.  B.  57  ;  71  L.  J.  K.  B.  28;  85  L.  T. 
472. 

(r)  As  to  "dependants,"  see  Eowelh  v.  Vivian,  85  L.  T.  529;  50 
W,  K.  163  ;  Rees  v.  Penrikybcr  Navigation  Colliery  Co.  (1903),  I  K.  B. 
259  ;  72  L.  J.  K.  B.  85 ;  87  L.  T.  661. 

(x)  See  hereon  llliwjwortk  v.  IValmgley  (1900),  2  Q.  B.  142  ;  69  L. 
J.  Q.  15.  519  ;  82  L.  T.  647  ;  Hathaway  v.  Argus  Printing  Co.  (1901), 
1  Q.  B.  96;  83  L.  T.  465. 

a    60  &  61  Vict.  c.  37,  s.  1. 
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Act,  1889,  shall  not  apply,  and  that  an  arbitrator 
may,  if  he  think  fit,  submit  any  question  of  law  for 
the  decision  of  a  County  Court  judge,  and  the  decision 
of  such  judge  shall  be  final  unless  within  the  time, 
and  in  accordance  with  the  conditions  prescribed  by 
rules  of  the  Supreme  Court,  either  party  appeals  to  the 
Court  of  Appeal.  Finally,  it  may  be  noticed  that  any 
contract  existing  at  the  commencement  of  the  Act, 
excluding  a  right  to  compensation,  shall  not  be  deemed 
to  continue  after  the  time  at  which  the  workman's 
"  contract  of  service  would  determine  if  notice  of  the 
determination  thereof  were  given  at  the  commencement 
of  the  Act  (w). 

In  the  case  of  injuries  done  to  servants  or  employees  Choice  of 
it  is  now  necessary,  therefore,  before  commencing ieme  ies' 
any  proceedings,  to  consider  whether  they  shall  be 
(1)  by  an  ordinary  action,  (2)  under  the  provisions 
of  the  Employers'  Liability  Act,  1880,  or  (3)  under 
the  provisions  of  the  Workmen's  Compensation  Act, 
1897,  as  to  which,  however,  it  will  be  observed  that 
it  only  applies  to  certain  specified  employments.  This 
statute  also  provides  that  if,  instead  of  proceeding  Proceedings 
under  its  provisions,  an  action  is  brought  within  the  by^tion  ke" 
time  for  making  a  claim  under  the  statute,  and  it 
is  determined  that  the  injury  is  one  for  which  the 
employer  is  not  liable  in  such  action,  but  that  he 
would  have  been  liable  under  the  provisions  of  the 
Act,  the  action  shall  be  dismissed,  but  the  Court  shall, 
if  the  plaintiff  shall  so  choose,  proceed  to  assess  such 
compensation,  and  shall  be  at  liberty  to  deduct  from 
such  compensation  all  the  costs  caused  by  the  plaintiff 
bringing  the  action  instead  of  proceeding  under  the 
Act  (v).  It  has  been  held  that  if  a  workman  sues 
independently  of  the   Workmen's  Compensation  Act, 

(u)  60  &  61  Vict.  c.  37,  s.  9.  The  Act  came  into  operation  1st  July 
1S98. 

(;•)  Sect.  1.  See  hereon  Cattermole  v.  Atlantic  Transports  Co.  (1902), 
1  1\.  B.  204;  71  L.  J.  K.  B.  173  ;  Ss  L.  T.  515  ;  Isaacson  v.  New 
Grand  Ltd.  (1903),  1  K.  II.  539;  72  L.  J.  K.  B.  227;  88  L.  T.  291. 
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Workmen's 
<  lompensatioD 

Ait.   1QOO. 


1897,  and  fails,  be  is  not  able  to  then  take  fresh 
proceedings  under  the  Act  (w).  But  if  a  workman 
fails  in  proceedings  under  the  Act,  there  is  nothing  to 
prevent  biro  instituting  subsequent  proceedings  inde- 
pendently of  the  Act,  to  enforce  any  previously  existing 
remedy  to  which  he  may  have  been  entitled  (x). 

The  Workmen's  Compensation  Act,  1897,  has 
recently  been  extended  by  the  Workmen's  Compen- 
sation Act,  1900  (y},  which  came  into  force  1st  July 
19OI.  It  is  provided  that  the  Act  of  1897  shall 
apply  to  the  employment  of  workmen  in  agriculture 
by  any  employer  who  habitually  employs  one  or  more 
such  workman  in  such  employment.  If  any  such 
employer  engages  a  contractor  for  any  work  in  agri- 
culture, the  employer  is  to  be  deemed  an  "undertaker," 
but  if  the  contractor  provides  and  uses  machinery 
driven  by  mechanical  power,,  for  the  purpose  of 
threshing,  ploughing,  or  other  agricultural  work,  the 
contractor  alone  shall  be  liable  under  this  Act  to 
his  workmen.  "  Agriculture  "  includes  horticulture, 
forestry,  and  the  use  of  land  for  any  purpose  of 
husbandry,,  inclusive  of  the  keeping  or  breeding  of 
live  stock,  poultry,  or  bcesr  and  the  growth  of  fruit 
and  vegetables.  It  has  been  decided  that  this  Act  is 
not  limited  in  its  application,  to  employment  on,  or  in 
or  about,  the  land  or  premises  of  the  employer  (z). 

Nuisances  existing  from  negligence  cause  injury  to 

'•iui>'  pi-opertv  even    more  frequently   than   to  the  person; 
to  property        r     r       j  1  ^  r-  ? 

■lily-  thus,  the  neglect  to  cleanse  drains,  sewers,  &c,  beyond 

the  injury  they  may  do  to  health,  may  also  materially 
depreciate  the  value  of  surrounding  property,  the 
neglect  to  clean  chimneys  or  to  repair  ruinous  houses 
may  do  great  injury  to  property,  and  many  instances 
of  a  like  character  might  be  enumerated. 

(to)  Edwards  v.  Godfrey  (1899),  2  Q.  B.  333  ;  68  L.  J.  Q.  B.  666  ;  80 
\.   T.  672. 

(x)  BecHey  v.  Scott  (1902),  2  Ir.  R.  504. 

(//)   63  &  64  Vict.  t-.  22. 

(z)  Smithert  v.  Wallis  (1903),  1  K.  B.  200  ;  72  L.  .T.  K.  15.  57  ;  X7 
L.  T.  550. 


2.  Negligence 
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In  the  absence  of  agreement  to  that  effect,  there  i>  Liability  from 

,  ,.        .  1-11-ir  c        -ill  /        omission  to  re 

no  obligation  on  a  landlord  of  an  uniiirnished  house  {a),  liajr  property. 

as  between  himself  and  his  tenant,  to  repair  the  demised 

premises,  and   he  is  not  even   bound  to  see  that  the 

house  is  let  to  the  tenant  in   a  safe  condition  at  the 

commencement  of  the  term  ;  so  that  if  the  tenant,  or  a 

customer  or  guest  of  the  tenant,  suffer  injury  during 

the  term,   by   reason    of  the   unsafe   condition   of    the 

house,  no  action   for  negligence   will    lie  against  the 

landlord  (b).      It  is,  however,  the  duty  of  the  landlord  Duty  of 

so  to  act  as  to  protect  the  public  at  large,  and  if  he 

lets  the   house  get  into  such  a  ruinous  condition   that  Todd  v. 

it,  or  some  part  of  it,  falls  down,  lie  is  liable,  not  only 

for  the   injury  that  may  be  done  to  persons,  but   also 

for  the  injury  done  to  neighbouring  houses  (c) ;   unless, 

indeed,  he  has  demised  the  premises  to  a  tenant,  and 

at  the  time  of  the  demise  they  were  not  either  faulty 

or  ruinous,  but  have  been  allowed  to  become   so  by 

the  tenant,  on  whom   the   obligation   to   repair   rested 

during   the    continuance    of   the    tenancy  (d).        And 

this  is  equally  the  case  as  regards  a   weekly  tenancy, 

as  it  is  a  letting  that  continues   until  determined   by 

notice  to  quit  (e).      With  regard  to  premises  let  out 

to  different  persons,  such  as  flats,  chambers,  or  offices,  Flats,  &c. 

it  has  been  held  that  the  common  landlord  is  liable 

for  injuries  caused  to  any  person  properly  coming  to 

the    premises,  by  reason    of   the  non-repair    or    other 

defect    of  a    general    staircase    or    passage,   by    which 

access    to    the    different    flats,  chambers,  or    offices    is 

obtained  (/). 

Every  man  has  a  right  to  the  lateral  support  of  his  Right  to  the 

,,,,-.  ■!•  it  1    1,    ji       support  of 

neighbour  s  land  to  sustain  his  own  land  unweighted  by  adjoining  land 

° . «..  w..;ir);..»c 

(«)  As  to  furnished  houses,  see  ante,  p.  90. 

(b)  Lane  v.  Cox  (1897),  I  Q.  B.  415  ;   66  L.  J.  Q.  B.  193  ;  76  L.  T. 
135. 

(c)  Todd  v.  Flit/ht,  30  L.  J.  C.  P.  31. 
{<{)  Robbina  v.  Jones,  33  L.  J.  0.  P.  I  ;  Ckowntiet  v.  Robinson,  4  Ex. 

1 63. 

(e)  Bowen  v.  Anderson  (1894),  1  Q.  B.  164  ;  42  W.  R.  236. 

(  f)  Milhr  v.  JIancock-  (1893),  2  Q.  B.  177  i  69  L.  T.  214  ;  41  W.  R. 
578. 


or  buildings. 
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buildings  ;  and  if  buildings  have  been  notoriously  sup- 
ported by  neighbouring  land  or  buildings  for  a  period 
of  twenty  years  then  a  privilege  is  gained  in  the  nature 
of  a  prescriptive  right,  and,  quite  irrespective  of  any 
negligence,  the  owner  of  the  supporting  land  or  build- 
ings will  be  liable  if  he  so  deals  with  his  own  property 
as  to  deprive  the  buildings  of  their  support,  and  cause 
them  to  fall  or  be  otherwise  injured  (g).  In  the  case, 
however,  of  twenty  years  not  having  so  elapsed,  then 
there  can  be  no  such  extensive  right  to  the  support 
of  the  neighbouring  land  unless  there  is  a  grant  of 
such  right  either  express  or  implied — e.g.  would  be  the 
case  where  a  man  grants  part  of  his  land  specially  for 
building  purposes  (h) — and  the  owner  thereof  cannot 
therefore  be  compelled  to  leave  sufficient  land  to  support 
the  buildings.  But  although  this  is  so,  yet  it  is  clearly 
the  duty  of  the  owner  of  the  land  in  dealing  with  it 
to  act  very  carefully,  and  to  give  the  owner  of  the 
buildings  notice  of  his  intention  of  acting  in  such  a 
way  as  will  remove  the  support,  so  that  the  latter 
may  have  an  opportunity  of  shoring  up  his  build- 
ings, or  doing  other  acts  for  their  protection ;  and 
in  so  far  as  the  owner  of  the  land  fails  in  acting 
carefully,  and  giving  such  warning,  he  will  be  liable 
for  any  damage  that  may  ensue  (i). 

Rights  when  a  Where  different  floors  of  a  house  are  let  to  different 
dS  °  persons,  each  must  so  act  as  not  to  injure  the  other; 
persons.  ancj  jf  one  places  more  weight  in  his  rooms  than  the 

lloor  can  bear,  or  could  be  expected  to  bear,  having 
reference  to  the  purpose  for  which  the  premises  were 
let,  and  it  accordingly  gives  way,  and  does  injury  to 
a  person  below,  or  his  property,  he  is  liable  (j). 

(7)  Dalton  v.  Angus,  6  App.  Gas.  740  ;  50  L.  J.  Q.  B.  689  ;  30  W. 
K.  191  ;  Bower  v.  Peate,  1  Q.  B.  D.  321  ;  45  L.  J.  Q.  B.  446  ;  35  L. 
T.  321. 

iA)  Rigby  v.  Bennett,  21  Ch.  D.  559;  48  L.  T.  47;  31  W.  It.  222. 

\i)  Dodd  v.  Holme,  1  A.  k  E.  506  ;  Jones  v.  Bird,  5  B.&  Aid.  837  ; 
and  see  18  &  19  Vict.  c.  122,  s.  94. 

(  /)  Manchester  Bunded  Warehouse  Co.  v.  Carr,  5  C.  P.  D.  507  ;  49 
L.  .1.  C.  P.  809;  43  L.  T.  476. 
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If  a  person   on  whom    auy  obligation   rests  to  keep  Liability 
up  a  fence,  or   wall,  negligently  allows   it  to   become  allowing™ 

defective,  he    is    liable   to    any   injury    happening,  e.g.  [e,lccs  *" 

•>  J       J  rr  _C7       •'     become 

by  cattle  straying  and  getting  killed.  There  is  not,  defective, 
generally  speaking,  any  obligation  on  a  person  to 
fence  out  his  neighbour's  cattle  for  his  neighbour's 
protection,  but  railway  companies  are  under  this  obli- 
gation as  regards  land  adjoining  the  railway  (k).  And 
although  a  person,  or  a  railway  company,  may  be  under 
an  obligation  to  keep  up  a  fence  or  a  wall,  and  there- 
fore liable  for  injuries  to  cattle  straying,  through  its 
negligent  condition,  yet  such  liability  does  not  extend 
to  cattle  not  properly  on  the  land,  but  trespassing 
thereon  (I).  If  through  a  person's  negligent  keeping 
of  his  own  fences,  his  horses  or  cattle  stray  on  to  the 
highway  and  do  injury,  he  is  not  liable  unless  they 
were  vicious  to  his  knowledge  (?») ;  but  if  they  stray 
on  to  adjoining  property  and  do  injury,  he  is  always 
liable  (n). 

Although,  if  a  collision  occurs  in  the  public  streets,  if  a  collision 

1  e  j  occurs  in  the 

it  is  clearly  the  duty  ot  the  owner  ot  an  overturned  public  streets 
vehicle  to  take  steps  to  remove  the  obstruction,  and  mustTemove 
he  will   be  liable  if   he  neo-ligently  allows  it  to  remain  theobstruc- 

0    °  J  tion  ;  but  this 

there,  yet  the  same  rule  does  not  apply  to  ships.  If  is  not  so  in  th^ 
a  vessel,  through  a  collision  or  otherwise,  without  any  gions  at  sea  it- 
fault  or  neaflitjence  on  the  part  of  the  person   having  *ne  obstruct- 

e    o  r  1  a  lng  vessel  is 

control  of  it,  sinks,  there  is  no  duty  or  obligation  abandoned. 
thrown  upon  the  owner  to  take  steps  to  prevent  its 
being  an  obstruction  to  the  navigation  of  other  vessels, 
but  he  may  abandon  it  and  leave  it  there  (0).  If, 
however,  the  vessel  is  not  abandoned,  but  the  owner 
exercises    acts    of  control   over  it,  e.g.   by    attempting 

(k)  Ante,  p.  332;  8  &  9  Vict.  c.  20,  s.  68. 

(/)  Manchester,  <&c,  Ry.  Co.  v.    Wallis,  22  L.  J.  C.  P.  85. 

(m)  Cox  v.  Burbridge,  32  L.  J.  C.  P.  89. 

(n)  Lee  v.  Riley,  34  L.  J.  C.  P.  212.  Distress  damage  feasant  may 
also  be  taken  for  injury  done  to  chattels  upon  the  land,  as  well  aa  t.> 
the  land  itself,  but  an  action  for  damages  is  not  maintainable  so  long 
as  the  distress  is  detained  (Roscoe  v.  Boden  (1894),  1  Q.  B.  608  ;  63  I-. 
J.  Q.  B.  767  ;  70  L.  T.  450). 

(o)  Broini  v.  MaUett,  5  C.  B.  599. 
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to  raise  it,  or  by  sending  clivers  down,  or  otherwise 
endeavouring  to  get  up  part  of  the  cargo,  then  this 
principle  does  not  apply,  for  a  vessel  may  just  as  much 
be  in  a  man's  control  under  water  as  above  water ;  and 
in  this  case  it  is  his  duty  to  act  with  all  due  care  and 
prudence,  in  just  the  same  way  as  it  was  his  duty 
when  the  ship  was  afloat,  to  act  with  all  due  care  and 
prudence  in  navigating  it :  thus,  if  he  is  exercising  acts 
of  control  or  ownership,  he  must  take  steps  to  mark 
out  the  place  where  the  ship  has  sunk,  so  that  it  may 
be  avoided,  and  if  he  fails  in  doing  this  he  is  guilty 
of  negligence,  and  liable  accordingly  (p).  An  owner 
does  not  abandon  or  properly  transfer  the  possession, 
management,  and  control  of  a  wreck,  by  employing  an 
independent  contractor  to  raise  it,  although  the  person 
so  employed  be  placed  in  the  actual  physical  control  of 
the  wreck  (j). 
Liability  in  In  the  case  of  a  fire  happening  on  one  person's  pre- 

injuWeVfiom  raises,  and  extending  and  doing  injury  to  his  neigh - 
negligent  or  bour's,  generally  speaking  the  person  on  whose  premises 
tires.  the  fire  originated  was  at  common  law  liable  in  respect 

of  the  damage  done.  It  has,  however,  been  provided 
by  statute,  that  no  action  shall  be  maintained  against 
any  person  on  whose  premises  a  fire  shall  accidentally 
originate  (r).  The  law,  therefore,  now  is,  that  if  a  fire 
happens  either  through  any  wilful  act,  or  any  negligent 
couduct  of  a  person  or  his  servants,  he  is  liable  ;  but 
if  the  fire  really  happens  through  pure  accident,  and 
cannot  be  traced  to  any  negligent  cause,  then  the  person 
on  who?e  premises  it  originated  is  not  rendered  liable 
by  reason  of  the  mere  fact  that  it  originated  there  (s). 

a  railway  A  railway  company,  authorized  by  the  legislature  to 

HabuTforan      nse  locomotive  engines,  is  not  responsible  for  damage 

injury  aiising 

(p)  Manley  v.  St.  Helen's  Canal  <£•  lly.  Co.,  2  H.  &  N.  840 ;  see  also 
judgment  delivered  by  Mr.  Justice  Maule  in  Brown  v.  Mallett,  5  C. 

B.  599- 

(q)  TJu  Stnark  f  1899),  P.  74  ;  68  L.  J.  P.  22  ;  80  L.  T.  25. 

(»•)   14  Geo.  3,  c.  78,  «.  86. 

(.<)    Addison  (,n   Torts.      See  further  as  to  acts  done  accidentally, 
ante,  p.  359. 
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by  fire  occasioned   by  sparks  emitted  from   an  engine  from  aparka 

running    on    the    railway,  provided    the    company   has  ",!!!{■,„, .. 

taken    every    reasonable    precaution,    and    adopted    all 

reasonable  means  to  prevent  such   injury,  and   has  not 

been   guilty  of  any  negligence  in   the  management   of 

the  engine   or  otherwise  (t) ;  and  the   mere  fact  that  Vaunhan  v. 

the  company  has  not  adopted  the  latest  inventions  of  Bailway. 

scientific  discovery,  is  not  sufficient  to  render  it  liable  (it). 

However,  with  regard  to  a  traction-engine  propelled  by  Powell  v. 

steam  power  along  a  highway  under  statutory  authority, 

the  contrary  has  been  held,  upon  the  ground  that  it  is  a 

dangerous  machine,  in  respect  of  which  an  action  could 

have  been  maintained  at  common  law,  and  that  there  is 

no  statute  restricting  this  liability  (#).      But  even  in  the  National 

„  .  .  1      i.    •      i  i.  Telephone. 

case  of  a  steam  traction-engine,  or  an  electrical  tramcar,  (<0_  v.  Baker. 
or  anything  of   a  similar   character,  run   under   statu- 
tory authority,  if  an   injury  that  happens  is  a  natural 
incident  of  the  exercise  of  the  statutory  powers  (e.g.  a 
horse  being  frightened,  or  a  telephone  system  interfered 
with  by  the  discharge  of  an  electrical  current  into  the 
earth),  the  proprietors  are  not  liable,  as  such  things  must 
be  deemed  to  have  been  in  the  contemplation  of  the 
legislature  when  it  crave  its  sanction  (■?/).      And  no  action  Hammersmith 
will  he  against  a  railway  company  by  the  owner  01  a  Co.  v.  Brand. 
house   for  compensation  in  respect  of  injury   done  to 
the  house  by  vibration  or  smoke  (2),  the  principle  being 

(t)  Vaughan  v.  Taff  Vale  Ry.  Co.,  5  H.  &  N.  679 ;  29  L.  J.  Ex. 
247  ;  Canadian  Pacific  Ry.  v.  Roij  (1902),  A.  C.  220;  71  L.  J.  P.  C. 
51  ;  86  L.  T.  127.  As  an  instance  of  negligence  on  the  part  of  a 
railway  company  in  such  a  case,  see  Smith  v.  London  di  South-  Western 
Ry.  Co.,  L.  R.  6  C.  P.  14;  40  L.  J.  C.  P.  21.  There  the  company'- 
servants  had  cut.  grass  on  the  banks  adjoining  the  line,  and  raked  it 
into  heaps,  and  "left  it  there  for  longer  than  was  necessary.  The 
sparks  from  a  passing  engine  set  fire  to  the  heaps  of  dry  grass,  and  the 
fire  spread  and  consumed  the  plaintiff's  house.  The  company  were 
held  to  be  liable  to  the  plaintiff. 

(«)  National  Telephone  Co.  v.  Baker  (1893),  2  Ch.  186;  62  L.  J. 
Ch.  690;  68  L.  T.  283. 

(*)  Powell  v.  Fall,  5  Q  B.  D.  597  ;  49  L.  J.  Q.  P>.  42S  ;  4.5  L.  T. 
562. 

(y)  National  Telephone  Co.    v.   Baker,   supra.     See  also   Eastern 
South  African  Telegraph  Co.  v.  Capt    Town  Tramways  (1902),  A   C 
181  ;  71  L.  J.  P.  C.  122;  86  L.  T.  457. 

(-)  Hammersmith  <fe  City  Ry.  Co.  v.  Brand,  L.  R.  \  Eng.  &  [r.  App. 
171  ;   iS  W.  R.  12. 
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Negligence 

sheriffs' 
officers. 


that  they  are  only  acting  in  the  exercise  of  their 
statutory  powers  (a). 

Waste.  Waste  of   that   kind   called   permissive   waste,  con- 

stitute^ an  injury  to  property  peculiarly  arising  from 
negligence.  The  subject  of  waste  (which  pertains 
more  particularly  to  real  property)  has  been  already 
noticed  as  far  as  the  scope  of  the  present  work 
permits  (b). 

by  A  sheriff  is  liable  for  the  negligent  acts  of  his 
officers  acting  in  the  execution  of  their  office ;  and 
therefore  if  a  bailiff,  having  arrested  a  debtor,  after- 
wards negligently  permits  him  to  escape,  or  if  he 
neglects  to  arrest  him  in  the  first  instance  when  he 
ought  to  have  done  so,  or  having  a  writ  of  fi.  fa. 
neglects  to  levy  when  he  should  have  done  so,  or 
having  levied  is  guilty  of  any  negligence  afterwards 
in  realizing  the  goods,  whereby  the  judgment  creditor 
is  injured,  in  all  these  cases  an  action  lies  against  the 
sheriff  for  the  negligence.  But  a  sheriff  is  not  abso- 
lutely liable  even  for  goods  he  has  seized,  for  some 
negligence  must  be  shewn  ;  thus,  where  a  sheriff  seized 
under  a  fi.  fa.  and  then  a  mob  broke  in  and  injured 
the  goods  without  fault  upon  his  part,  he  was  held  not 
liable  (c).  It  is  the  duty  of  the  officer,  on  a  warrant 
being  delivered  to  him,  to  make  all  inquiries  as  to  the 
whereabouts  of  the  debtor  or  of  his  goods,  and  there 
is  no  obligation  on  the  plaintiff  or  his  solicitor  to 
furnish  him  with  information  and  assistance  in  the 
execution  of  the  writ  (d).  Should  the  solicitor  give 
assistance  or  information,  and  in  fact  direct  the  sheriff 
to  seize  particular  goods,  this  is  not  within  his  implied 
authority,  so  as  to  render  his  client,  the  judgment 
creditor,  liable  for  the  act,  unless  indeed   it  was  done 


Wrong 

direction 
niven  by 
solicitor. 


(«)  Truman  v.  London,  Bri'/hton,  <fc  South  Coast  liy.  Co.,  25  Ch.  D. 
423  ;  53  L.  J.  Ch.  209  ;  32  W.  R.  364  ;  50  L.  T.  89. 

(b)  Ante,  pp.  341,  342. 

(c)  Willis,  Winder  dc  Co.  v.  Combe,  I  C.  &  E.  353. 

(fl)  Addison  on  Torts,  690.     See,  aB  to  the  measure  of  damages  in 
actions  against  sheriffs,  post,  p.  575. 
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by  his  (the  client's)  direct  instructions  (e).  But  if  all 
the  solicitor  does  is  to  indorse  on  the  fi.  fa.  a  statement 
that  the  debtor  resides  at  a  certain  place,  which  is 
inaccurate,  and  by  reason  of  it  the  sheriff  is  misled 
and  seizes  another  person's  goods,  it  has  been  held  that 
to  make  such  an  indorsement  is  within  the  solicitor's 
implied  authority,  and  that  the  client  is  liable  in  respect 
of  the  wrongful  seizure  (/). 

If  a  railway  company  advertises  a  certain  train  to  Negligence  by- 
arrive  or  depart  at  a  specified  time,  and  through  their  c!"npauy  by 
negligence  considerable  delav  occurs,  whereby  a  person  reason  of  the 

.  i  •  -I  -n    j      i  non-arrival 

is  put  to  expense  or  otherwise  damnified,  he  may  of  a  train  at 
recover  from  the  company,  even  although  one  of  the  time1!101161 
company's  general  conditions  is  to  the  effect  that  the 
company  will  not  guarantee  the  punctuality  of  the 
trains ;  and  under  particular  circumstances,  but  not 
as  a  matter  of  course,  a  person  is  justified  in  taking  a 
special  train,  and  charging  the  expense  thereof  to  the 
company  (g).  If,  however,  a  ticket  is  issued  subject 
to  a  condition  that  the  company  will  not  be  liable  for 
loss  or  inconvenience  for  delay  unless  due  to  wilful 
misconduct  of  their  servants,  there  can  be  no  right  of 
action  unless  proof  is  given  of  such  misconduct,  as  such 
a  condition  is  not  unreasonable  (h). 

3.  In  addition  to  the  self-evident  defence  of  a  3.  Defences  to 
simple  denial  of  the  negligence  alleged,  in  which  the  negligence. 
matter  usually  resolves  itself  into  a  question  for  the 
jury  of  yes  or  no,  there  may  be  two  other  defences  of  a 
rather  more  complex  nature,  viz.  : — (1)  That  the  alleged 
negligence  was  really  and  substantially  an  inevitable 
accident;  and,  (2)  That  there  was  contributory  negli- 
gence on  the  part   of   the   person   complaining  of   the 

(e)  Smith  v.  Kcal,  9  Q.  B.  D.  340  ;  51  L.  J.  Q.  B.  487. 

(/)  Morris  v.  Salbcrg,  22  Q.  B.  D.  614  ;  58  L.  J.  Q.  B.  275  ;  61  L. 
T.  283. 

(g)  Hamlin  v.  Great  Northern  Ry.  Co.,  1  H.  &  N.  40S ;  Le  Blanche 
v.  London  <£•  North- Western  Ry.  Co.,  1  C.  P.  D.  286  ;  45  L.  J.  (Apps.) 
C.  P.  521. 

(h)  Woodgate  v.  Great  Western  Ry.  Co.,  51  L.  T.  826  :  33  W.  H.42S. 
See  also  M'Cartan  v.  North-Eastcrn  Ry.  Co.,  54  L.  J.  Q.  B.  441. 
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What  will  and 
will  not  he  an 
inevitable 
accident. 


St  ii ilc i /  v. 

■ 


negligence.  As  to  the  first  of  these  two  defences, 
that  of  inevitable  accident,  this  might  be  put  down 
under  the  head  of  a  simple  denial  of  the  negligence, 
for  if  it  is  an  inevitable  accident  there  is  no  negli- 
gence ;  but  a  few  words  are  necessary  to  point  out 
what  is  such  an  accident,  one  or  two  instances  of 
it,  and  the  distinction  between  it  and  an  act  really 
amounting  to  negligence. 

An  inevitable  accident  that  will  form  a  defence  to 
an  action  for  negligence,  may  be  described  as  some 
act  quite  undesigned  and  unforeseen,  and  in  respect  of 
which  the  person  committing  it  has  not  been  guilty 
of  the  slightest  particle  of  negligence  (i).  Thus,  for 
instance,  a  railway  accident  generally  happens  through 
some  negligence  on  the  part  of  the  railway  company's 
servants,  but,  as  has  been  pointed  out,  an  accident 
may  arise  in  which  the  ingredient  of  negligence  may 
be  totally  wanting,  as  by  lights  being  obscured  by  fog 
or  snow,  or  by  there  being  some  latent  defect  in  a 
wheel,  or  in  machinery,  that  no  care  or  foresight  could 
have  discovered  (k).  So  also,  if  a  person  being  en- 
gaged in  lawfully  shooting  game,  accidentally  and 
without  any  negligence  shoots  some  person,  he  is  not 
liable  (/).  But  although  an  act  may  apparently  result 
from  inevitable  accident,  yet  on  close  examination 
some  negligence  may  often  be  discovered.  Thus,  if 
A.  puts  away  a  gun  belonging  to  him  in  a  proper  and 
ordinarily  secure  place,  and  in  some  utterly  unforeseen 
way  a  child  gets  possession  of  it  and  shoots  some  one, 
this  will  be  an  inevitable  accident,  and  there  will  be 
no  liability  on  A.'s  part ;  but  if  A.  has  left  his  gun  in 
a  place   he   should  not  have  done,  and  it   is  there  got 


(i)  Wakeman  \.  Robinson,  i  Bing.  213.  See  Brown's  Law  Diet.  9, 
tit.  "  Accident."  Of  course,  the  ''accident  "  above  spoken  of  is  quite 
distinct  from  accident  in  equity,  in  which  the  Court  gives  relief  in  .1 
limited  class  of  cases  against  the  consequences  "f  an  act  which  has 
actually  occurred,  as  to  which  see  Indermanr'a  Manual  of  Equity,  197. 

II.)  Ante,  pp.  425,  426. 

UmLey  v.  Powell  (1891),  1  Q.  B.  86  ;  60  L.  J.  Q.  B.  52  ;  63  L. 
T.  809  ;  39  \V.  R.  76. 
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possession  of  by  a  child,  and  an  injury  done,  here  this  is 
not  an  inevitable  accident,  for  there  is  original  negli- 
gence on  A.'s  part  in  thus  carelessly  leaving  it  about  (m). 

Contributory  negligence  may  be  defined  as  such  an  Definition  of 

«  -, .  ,  ••  i.  i    •    •         contributory 

act  ot  negligence  on  the  part  or  a  person  complaining  ,iegiigence. 
of  the  negligence  of  another,  as  in  reality  is  the  proxi- 
mate cause  of  the  injury  complained  of,  and  but  for 
which   such  injury  would  not  have  happened  (??),  e.g. 
if  a  person  negligently  walks  upon   a  railway  and   a  instance  of 
train  kills  or  injures  him,  here  neither  he  nor  his  repre-  negligence.' 
sentatives  in  the  case  of  his  death,  have  any  remedy, 
for  his  own  negligent  act  has  been  the  proximate  cause 
of   the    injury.       The    doctrine  seems  to  be  founded 
upon  and  to  proceed  from  the  maxim   Volenti  non  fit 
injuria. 

But  as  to  what  will  constitute  contributory  negli-  It  is  not  every 

.  -it  ,    •     ,  -on  «  .  . .   mere  act  of 

gence  so  as  to  preclude  a  plaintiff  irom  recovering,  it  ,iegiigence  on 
is  not  every  mere  act  of  negligence  on  his  part  that  J^^'jJ-ij 
will  suffice;   for,  in  the  words  of  our  definition,  the  preclude  him 

i  i  •  fi      •     ,i  •  from  re- 

act must  be  such  a  one  "  as  in  reality  is  the  proximate  covering. 

cause  of  the  injury  complained  of,  and  but  for  which 
such  injury  would  not  have  happened/"  The  mere 
fact  of  there  having  been  negligence  on  the  plaintiffs 
part  does  not  justify  the  defendant  in  having  acted 
anyhow,  and  if,  notwithstanding  such  negligence,  the  Da  vies  v. 
defendant  yet  might  with  reasonable  care  have  avoided  l 
doing  the  injury,  then  he  has  been  in  reality  the  proxi- 
mate cause  of  the  injury,  and  is  liable  accordingly,  not- 
withstanding the  negligence  on  the  plaintiffs  part  (o). 
Thus,  to  take  the  instance  given  above  of  contributory 
negligence  by  walking  on  a  railway,  if  the  driver  of 
the  train  chose  to  start  it  although  he  saw  the  person 

(m)  Per  Lord  Dennian  in  Lynch  v.  Nwdi/n,  I  Q.  B.  29. 

(n)  See  per  Lord  Penzance  in  Radley  v.  London  &  North- Western 
h\i/.  Co.,  1  App.  C'as.  759. 

(0)  Daviei  v.  Mann,  10  M.  &  W.  546  (which  forms  a  particularly 
yood  instance  of  this  principle) ;  Tuff  v.  Warman,  2  C.  B.  X.  S.)  740  ; 
[bid.  5  C.  B.  (N.  S.)  573  ;  Mayor  of  Colchester  v.  Brooke,  L.  K.  7  Q. 
B.  339- 

2    F 
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walking  there,  here,  as  he  might  with  due  care  have 
prevented  the  accident,  the  company  would  generally 
be  liable. 

Onus  on  If,  in  an  action  for  injuries  alleged  to  have  been 

caused  through  the  negligence  of  the  defendants,  the 

negligence.  evidence  discloses  a  state  of  facts  equally  consistent 
with  negligence  on  the  parts  of  the  defendants,  or  con- 
tributory negligence  on  the  part  of  the  person  injured, 
the  plaintiff  cannot  succeed,  as  the  onus  is  on  the 
plaintiff  to  prove  negligence.      This  is  shewn  by  the  case 

wdkdm  v.  of  Wakdva  v.  London  &  South-  Western  Ry.  Co.  (p), 
.'-Western  which    was   an   action   by   a   widow    under   the  Fatal 

Raihcay  Accidents  Act,  I  846  (q),  for  damages  in  respect  of  the 

death  of  her  husband.  The  husband  was  found  dead 
about  nine  in  the  evening,  near  a  level  crossing  on  the 
London  and  South-Western  Railway,  and  there  was  no 
doubt  that  he  had  been  knocked  down  and  killed  by 
a  passing  train.  The  plaintiff  proved  that  the  crossing 
was  peculiarly  dangerous  owing  to  a  curve  in  the  line, 
that  the  man  whom  the  defendants  kept  on  duty  at 
the  crossing  for  the  protection  of  the  public  left  at 
8  P.M.,  and  that  no  whistle  was  blown,  on  nearing  the 
crossing,  by  the  engine  which  appeared  to  have  knocked 
down  and  killed  her  husband.  Beyond  this  there  was 
substantially  no  evidence  as  to  how  the  catastrophe 
happened.  The  House  of  Lords  held  that  this  evi- 
dence was  not  sufficient  to  establish  the  liability  of 
the  defendants  for  the  death  of  the  plaintiffs  husband, 
for  where  there  is  more  than  one  possible  cause  of  an 
accident,  the  onus  is  always  on  the  plaintiff  to  prove 
that  the  operating  cause  was  the  one  for  which  the 
defendants  would  be  liable. 

,\  person  If  a  person  sees  that  the  way  he  is  taking  has  been 

festl/danger-  rendered   manifestly  dangerous  by  the  negligence  of 

(p)  12  App.  Cas.  41  ;  56  L.  J.  Q.  B.  229  ;  55  L.  T.  709  ;  35  W.  R. 
141. 

(7)  9  4,   10  Vict.  c.  93,  amended  by  27  &  28  Vict.  c.  95  ;  see  ante, 
pp.  427.  428. 
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another,  as,  for  instance,  if  he  is  driving  and  some  ob-  oas  coune 
struction  has  been  left  in  the  road,  and  he  yet  chooses  foS£°the 
to  risk  the  danger,  and  in  doing  so  is  injured,  this  con-  Eu™^  ca^"ing 
stitutes  contributory  negligence  on   his  part,  so  as  to 
prevent  his  recovering  (r).      And  generally  it  may  be 
stated  that  if  the  injury  complained  of  is  really  due 
to  the  plaintiffs  omission  to  use  the  care  which  any 
reasonable  man  would  have  used,  this  is  contributory 
negligence  (<s). 

The    doctrine    of    contributory    negligence   applies  The  doctrine 

,.  ,       ,     ,        ,    i  a  of  contributory 

equally  to  a  person  not  competent  to  take  care  01  negiigeuce 
himself — e.g.  a  young  child — as  to  an  ordinary  person  ;  ^f||j^uto&c. 
for  though  he  himself  may  not  have  the  capacity  to  be 
guilty  of  what  can  be  styled  negligence,  yet  if  the 
person  in  charge  of  him  could  by  such  reasonable 
diligence  as  is  commonly  expected  of  persons  having 
the  care  of  young  children,  have  avoided  the  conse- 
quence of  the  negligence  of  the  person  doing  the 
injury,  the  needful  foundation  of  liability  is  wanting, 
namely,  that  the  negligence,  and  not  something  else 
which  there  was  no  reason  to  anticipate,  should  be 
the  proximate  cause  (t). 

In  the  same  way  that  a  master  is  liable   for  the  Contributory 

,.  „  ,  .  t         ,i  n     •  j?      -a  negligence 

negligence  of  his  servant,  under  the  maxim,  (Jut  jacit  of  a  servant. 
per  aliwm  facit  per  se  (u),  so  the  contributory  negligence 
of  the  servant  will  be  the  contributory  negligence  of 
the  master,  and  prevent  him  from  recovering  (x). 
There  have  been  some  cases  going  to  shew  that  this 
principle  applies  to  the  case  of  an  injury  happening  to 
a  person  being  conveyed  in  some  vehicle — e.g.  a  ship, 

(r)  Clayards  v.  Dethick,  12  Q.  B.  439  ;  Thompson  v.  North- Eastern 
*/.    Co.,  31  L.  J.  Q.  B.  194. 

(s)  Dacey  v.  London  ifc  South- Western  Rif.  Co.,  12  Q.  B.  D.  70  ;  53 
L.  J.  Q.  B.  58  ;  49  L.  T.  739. 

(t)  Pollock's  Torts,  455,  456. 

(u)  Ante,  pp.  416,  417. 

(x)  Child  v.  Ilearn,  L.  R.  9  Ex.  176  ;  Armstrong  v.  Lancashire,  ,(■■.. 
Ry.  Co ,  L.  R.  10  Ex.  47. 
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a  train,  or  a  stage-coach — and  that  such  person  is  so 
identified  with  the  person  having  control  of  the  vehicle, 
that  if  the  injury  to  him  has  occurred  through  the 
contributory  negligence  of  such  person,  it  is  the  same 
as  if  it  had  been  his  (the  passenger's)  negligence,  and 
that  therefore  he  cannot  recover  (y).  This,  however,  is 
not  now  the  law,  the  House  of  Lords  having,  in  the  case 
TheBemina,  of  The  Bcrnina,  Mills  v.  Armstrong  (z),  definitely  laid 
Armstrong.  it  down  that  there  is  not  necessarily  any  such  identi- 
fication. In  that  case  two  ships  came  into  collision, 
both  being  to  blame,  and  the  questions  involved  were 
whether  the  representatives  of  ( I )  the  officer  in  charge, 
(2)  the  chief  engineer,  who  was  off  duty,  and  (3),  a 
passenger,  could  recover  compensation.  It  was  held 
that  (1)  the  representatives  of  the  officer  in  charge, 
who  was  directly  responsible  for  the  navigation  of  the 
ship  at  the  time  of  the  collision,  could  recover  nothing, 
but  that  the  representatives  of  (2)  the  chief  engineer, 
and  (3)  the  passenger,  were  entitled  to  recover. 

(y)  Thorogood  v.  Bryan,  8  C.  B.  115. 

(z)   13  App.  Ca">.  I  ;   57  L.  J.  P.  67  ;  58  L.  T.  423.     This  case  dis- 
tinctly overrules  Thorogood  v.  Brynn  (supra). 
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CHAPTER    I. 

OF   DAMAGES. 

The  subject  of  Damages  has  in  the  preceding  pages 
been  incidentally  mentioned,  and  in  this  chapter  it  is 
proposed  to  give  it  such  special  notice  as  the  scope 
of  the  present  work  admits  of.      We  will  consider  the  Mode  of  con- 
subject  in  the  following  order  : —  subject? 

1.  Damages  generally. 

2.  The  measure  of  damages  generally. 

3.  Damages  in  some  particular  cases. 

1.  The  main  object  of  an  action  is  generally  to  re-  1.  Damages 
cover  compensation  for  the  injury  complained  of,  that  ge 
is   to   say,   compensation   in  respect  of  some  alleged 
breach  of  contract,  or  for  some  alleged  tort,  and  this 
compensation  is  called  damages.      Damages,  therefore,  Definition  of 

.       1        <■  1        A  1  •  i.*  tlie    U'ni1 

have  been  rightly  defined  as  a  pecuniary  compensation,  damages. 
recoverable  by  action,  for  breach  of  contract,   or  in 
respect  of  a  tort  (a). 

Damages  may  be  either  liquidated  or  unliquidated.  Difference 

-.-1-1  •  j.-  c       c       1  between 

By  liquidated  damages  is  meant  compensation  of  a  fixed  liquidated  and 
amount  agreed  and  decided  on  between  the  parties  ;  by  JjjJJjJJ^*8* 
unliquidated   damages  is  meant  compensation   not  so 

(a)  Brown's  Law  Diet.  158. 
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agreed  and  decided  upon,  bnt  remaining  yet  to  be  ascer- 
tained by  the  means  pointed  out  by  law,  i.e.  ordinarily 
by  a  jury.  Thus,  if  one  person  buys  goods  of  another, 
and  agrees  to  pay  a  certain  price  for  them,  which  he 
neglects  to  do,  this  is  a  case  of  liquidated  damages, 
for  the  parties  have  agreed  on  the  amount  to  be  paid, 
which  is  fixed  and  certain  ;  but  if  in  such  a  case  the 
person  agreeing  to  supply  the  goods  neglects  to  do  so, 
the  buyer  here  has  a  claim  for  damages  of  an  unliqui- 
dated nature,  to  be  estimated  and  ascertained  by  the 
proper  tribunal  according  to  the  recognized  rules  as  to 
the  measure  of  damages ;  and  so,  also,  it  is  the  same 
in  all  actions  of  tort,  such  as  libel,  slander,  and  the 
like — here  the  person  has  a  claim  for  unliquidated 
damages. 

Persons  may  But  in  the  case  above  mentioned  of  breach  of  a  con- 

siii.il  he  '         tract  to  supply  goods,  the  parties  may,  and  sometimes  do, 

the  damages.     ^  ^e  time  of  entering  into  the  contract,  consider  the 

possibility  of  a  breach  happening,  and  provide  what  shall 

be  the  compensation  or  amount  of  damages  to  be  paid 

to  the  injured  party  (5).      If  this  is  done,  and  there  is  an 

agreement  on  breach  to  pay  a  certain  sum  actually  by 

way  of  agreed  and  liquidated  damages,  then  that  amount 

is  recoverable  (c),  even  though  it  may  exceed  the  actual 

Bnt  the  Court  damage  sustained  (d).    In  any  case  such  as  this,  however, 

we  whether      the   Court  looks  at  the  contract  with  great  care,  and 

fcbeBnm  agreed  j^  mere  fact  that  the  parties  have  stipulated  that,  on 
to  be  paid  i«  .      « 

really  ii<[ui-      breach,  a  certain  sum  shall  be  paid  by  way  of  com  pen - 

or  by  way  of     sation  by  the  one  to  the  other,  will  not  always  entitle 
penalty.  t]iaj.  0ther  to  recover  the  exact  amount,  and  this  even 

although  the  parties  may  have  expressly  stipulated  that 
the  amount  agreed  to  be  paid  shall  be  by  way  of  liqui- 
dated damages  ;  for  in  many  such  cases  the  sum  agreed 
to  be  paid  may  really  be  a  penal  sum,  and  if  it  is  so, 

(//)  Ward  v.  Mohaghan,  59  J.  P.  532  ;   11  T.  L.  R.  409. 
(c)  Price  v.  Uncn,  16  M.  &  W.  346  ;   llinton  v.  Sparks,  L.  11.  3  C. 
I'.  I6l  ;   37  L.J.  C.  P.  8. 
(</)  Re  Earl  of  Mexborough  <C-  Wood,  47  L.  T.  516  ;  47  J.  P.  151. 
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then  the  Court  will  not  enforce  it,  but  will  relieve 
against  it  (e).  The  Court,  in  doing  this,  does  not  at  all  The  Court,  in 
interfere  with  the  power  that  persons  naturally  mast  looks  to  the 
have  of  estimating  their  own  damages,  but  what  it  does  'f**!-"^^,  8 
is  to  seek  the  real  and  true  intention  of  the  parties  (/), 
not  being  bound  down  by  the  mere  words  used  by 
them,  but  looking  at  the  whole  instrument  to  arrive 
at  the  true  construction.  Thus,  in  the  case  (already 
quoted)  of  Kemhle  v.  Farren  (g),  the  defendant  had  Ktmbu  v. 
engaged  with  the  plaintiff  to  perform  as  a  comedian 
at  the  plaintiff's  theatre  for  a  fixed  time  at  a  certain 
remuneration,  and  it  was  mutually  agreed  that  if  either 
of  the  parties  should  neglect  or  refuse  to  fulfil  the 
agreement,  or  any  part  of  it,  such  party  should  pay  to 
the  other  the  sum  of  £1000,  which  was  thereby  de- 
clared between  the  parties  to  be  liquidated  and  ascer- 
tained damages,  and  not  a  penalty  or  penal  sum,  or  in 
the  nature  thereof.  Yet  the  Court  held  that  the  stipu- 
lated sum  of  .£1000  was  in  the  nature  of  a  penalty, 
and  therefore  not  recoverable,  but  that  unliquidated 
damages  only  were  recoverable.  It  was  indeed  but  a 
penalty  in  the  disguise  of  liquidated  damages  ;  for  it 
was  to  be  paid  on  breach  equally  by  either  party,  and 
it  was  evident  that  had  the  breach  been  by  the  plaintiff, 
the  utmost  extent  of  the  damage  sustained  by  the  de- 
fendant would  have  been  the  fixed  remuneration  he  was 
to  be  paid  during  the  time  agreed  upon,  and  not  such 
a  sum  as  this.  Had  this  sum  been  stipulated  to  be 
paid  only  on  breach  by  the  defendant,  then,  as  the 
injury  suffered  by  the  plaintiff  would  manifestly  have 
been  of  an  uncertain  nature  and  amount,  the  stipulation 
might  have  been  construed  as  liquidated  damages  and 
good  ;  for  the  rule  has  been  laid  down  that  where  the 
damage  is  entirely  uncertain,  and  the  parties  agree 
on  a  definite,  and  not  unreasonable,  sum   by  way   of 

(t)  Kevible  v.  Farren,  6  Bing.  141. 

(/)  Per  Keating,  J.,  in  Lea  v.  Whitaher,  L.  P..  S  C.  P.  75  •  WaUU 
t.  Smith,  21  Ch.  D.  243  ;  52  L.  J.  Ch.  145  :  -17  I..  T.  3S9  ;  31  W.  K. 
214. 

{<>)  6  Bing.  141. 
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liquidated   damages,  then   that  sum  will  be   so  con- 
strued, and  will  be  recoverable  (h). 

Effect  of  "Where  a  sum  is  expressed  in  an  agreement  to  be 

H! imm  agreed    a  penalty,  it  will,  as  a  rule,  but  not  necessarily  (i),  be 

b°  wvrof 1S      so  considered,  and  on  breach  the  action  must  generally 

penalty.  be  brought  for  unliquidated  damages,  and  not  for  the 

fixed  amount  (/).      It  has  been  held  that  where  the 

real  damages  would  be  extremely  difficult  to  arrive  at, 

a  sum  stipulated  to  be  paid,  although  mentioned  as  a 

penalty,  may  be  construed  and  recovered  as  liquidated 

damages  (&).     Whether  a  sum  agreed  to  be  paid  is  really 

a  penalty,  or  liquidated  and  ascertained  damages,  is  in 

fact  a  question  of  law  to  be  decided  by  the  judge  upon 

a  consideration  of  the  whole  instrument  (/),  even  if  the 

sum  is  called  liquidated  damages  in  the  contract  (m). 

Whether  more       It  appears  that  no  more  than  the  amount  of  penalty 

than  a  named  -.  ,  -,  u        i      u  ii 

penalty  can  be  and  costs  can  be  recovered  on  a  bond,  because  the 
recovered.  penalty  ascertains  the  extreme  damages  by  the  con- 
sent of  the  parties,  and  upon  payment  of  the  penalty 
and  costs  the  Court  will  order  satisfaction  to  be  acknow- 
ledged ;  but  where  the  penalty  is  contained  in  any 
other  instrument  than  a  bond,  it  is  optional  for  the 
plaintiff  to  sue  in  default  for  the  penalty,  or  to  proceed 
upon  the  contract ;  and  if  he  adopt  the  latter  course, 
he  is  not  restricted,  in  the  amount  that  he  may  recover, 
to  the  sum  named  as  the  penalty,  but  may  recover  a 
sum  exceeding  it  (n). 

Rule  "  "Where  it  is  doubtful  from  the  terras  of  the  con- 

whether  tract  whether  the  parties  meant  that  the  sum  should 

(/t)  Per  Coleridge,  J.,  in  Reynolds  v.  Bridge,  6  E.  &  B.  541  ;  Mercer 
v.  Irving,  27  L.  J.  Q.  B.  291  ;  per  Jessel,  M.R.,  in  WallU  v.  Smith, 
21  Ch.  L).  258  ;  52  L.  J.  Ch.  149;  47  L.  T.  389.  See  further,  as  to 
when  a  provision  will  be  construed  to  be  in  the  nature  of  a  penalty, 
Protector  Endovmu  nt  Loan  Co.  v.  Grid ,  5  Q.  B.  D.  596  ;  49  L.  J.  Q.  B. 
812 ;  43  L.  T.  564  ;  Catton  v.  Bennett,  51  L.  T.  70. 

(1)  lie  While  and  Arthur,  84  L.  T.  594  ;  50  W.  R.  81. 

(_;')  Smith  v.  Dickenson,  3  B.  &  P.  630. 

(1c)  Sainter  v.  Ferguson,  7  C.  B.  716. 

(I)  Ibid.'J  (to)  Bradley  v.  Walsh,  88  L.  T.  737- 

(n)  Mayne  on  Damages,  257,  258. 
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be  a  penalty  or  liquidated  damages,  the  inclination  of  penalty  or 
the  Court  will  be  to  view  it  as  a  penalty.      But  the  .jam;. 
mere  largeness  of  the  amount  fixed  will  not  per  se  be  lllt<!"lle,i- 
sufficient  reason  for  holding  it  to  be  so  "  (o).     It  is  for 
the  Court  to  decide,  upon  a  consideration  of  the  whole 
instrument,  whether  a  sum  stipulated  to  be  paid  is  a 
penalty  or   liquidated  damages,   and  the   principle  to 
guide  the  Court  is  the-real  intention  of  the  parties,  to  intention. 
be  ascertained  from  the  language  they  have  used  (  p). 
Where  a  sum  of  money  is  made  payable  by  instalments, 
and  there  is  a  provision  that  upon  default  of  any  one 
instalment  the  whole  money  shall  become  due,  this  is 
not  a  penalty  (q). 

Where  a  person  covenants  not  to  do  a  certain  act,  Covenant  not 
and  if  he  does  do  it  to  pay  a  certain  amount,  or  to  do  if  donej  £0  pay 
an    act,   and    if    he   omits  to  do  it  to   pay  a   certain  a  certain 

'  .  .      amount. 

amount,  he  cannot  elect  to  do  the  act,  or  omit  to  do  it, 
as  the  case  may  be,  and  make  the  payment ;  and  this 
is  so  whether  the  amount  stipulated  to  be  paid  is  a 
penalty  or  liquidated  damages  (?).  In  such  a  case, 
however,  the  aggrieved  party  is  not  entitled  both  to 
recover  damages  and  to  have  an  injunction,  but  he 
must  elect  between  the  two  remedies  (s). 

Wherever    there   has    been    actuallv   what   the  law  Wherever 

.    .  •        -i     .i  £c     •  there  has  been 

considers  an   injury  committed,  the   party  su tiering  it  what  the  law 

must  always   be   entitled  to  maintain    an    action,  for  JjTfnfury,*8 

every   injury   imports    damage,   although    it    does    not  were  must  be 

really  cost  the  party  anything  (t)  ;  but,  of  course,  some  action  for  it. 

injuries  may  entitle  a  person  to  a  very  different  amount 

of  damages   from  what  others  would.      In  some  cases 

(o)  Mayne  on  Damages,  156. 

(p)  Ibid.,  155  ;  Re  Earl  of  Mexborough  <£  Wood,  47  L.  T.  516  ;   47 
J.  P.  151. 

(7)  Per  Bram well  and  Brett,  L.JJ.,in  Protector  Endowment  Loan 
Co.  v.  Grice,  5  Q.  B.  D.  596  ;  49  L.  J.  Q.  B.  S12  ;  43  L.  T.  564. 

(r)  See  Indermaur's  Manual  of  Equity,  393. 

[a)  General  Accident  A&su/rawH    Corporation  v,  Noel  (1902),  1  K.  B. 
377  ;  71  L.  J.  K.  B.  236;  86  L.  T.  555. 

(0  See  Ashby  v.  White,  1  S.  L.  C.  231  ;  Lord  Raymond,  938  ;  a 
PP-  3.  4- 
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between 

nominal, 

genera],  and 

special 

damages. 


A  person  who 
lias  recovered 
damages  once, 
i-annot  bring 
another  action 
in  it  -<[iect  of 
the  same  act. 


An  action, 
though  it 
usually  is, 
need  not 

arily  be 
for  damages. 


clearly  the  party  complaining  may  have  sustained  no 
substantial  damage,  e.g.  in  the  case  of  a  breach  of  a 
contract  to  buy  goods  where  the  price  of  the  goods  has 
afterwards  gone  up,  for  here  there  has  been  no  loss 
to  the  vendor,  and  it  will  be  the  duty  of  the  judge  to 
direct  the  jury  to  award  only  nominal  damages  (u). 
In  other  cases  proof  may  be  given  of  an  injury  possibly 
causing  some  damage,  not  necessarily  nominal,  but 
which  cannot  be  estimated  except  by  ordinary  opinion 
and  judgment,  e.g.  in  an  action  against  a  banker  for 
not  honouring  his  customer's  cheque,  where  no  specific 
harm  can  be  shewn  to  have  resulted  (v).  In  other 
cases  there  are  what  are  called  special  damages,  that 
is,  substantial  and  real  damage,  reasonably  or  probably 
caused  by  the  act  of  the  defendant.  In  our  second 
division  of  the  subject  of  damages,  the  general  rules 
to  be  followed  by  the  jury  in  assessing  these  special 
damages  will  be  noticed  (iv). 

When  a  person  has  suffered  injury  from  the  tortious 
act  of  another,  and  has  brought  an  action  and  recovered 
damages  for  it,  he  cannot,  on  further  damage  resulting 
to  him  from  the  same  tortious  act,  bring  another  action, 
for  it  is  all  presumed  to  have  been  contemplated  in  the 
original  action.  Thus,  if  A.  has  met  with  a  railway 
accident,  and  recovered  damages  for  it,  and  afterwards 
the  injury  turns  out  more  serious,  still  he  cannot  bring 
a  fresh  action  (x). 

It  has  been  stated  that  the  main  object  of  an  action 
is  generally  to  recover  compensation  for  the  injury 
complained  of  (y),  but  this  is  not  invariably   so  ;   for 

( n)  Mayne  on  Damages,  4,  5. 

('•)  See  as  to  such  actions,  per  Crcsswell,  J.,  in  Jiolinv.  Steirard,  14 
< '.   B.  605;     Lariat  v.  (Jurcly,  L.   K.   5  Priv.  C.    346;    Marzetti  v. 
Williams,  1   B.  Sc  A.  415  :  Morris  v.   London  dfc  Westminster  Bank,  1 
0.  &  B.  4  18  ;  Broom's  Coins,  84,  85. 
Post,  \>.  460. 

(x)  Per  Best,  C.I..  Richardson  v.  Mellish,  2  Bing.  240.  Compare 
this  with  the  case  of  Barley  Main  {  ol/icry  Co.  v.  Mitchell,  a/nte,  p.  335. 
The  principle  of  that  decision  was  that  a  new  tortious  act  had  in  fact 
been  committed. 

(y)  A  ntr,  p.  453. 
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instance,  an  action  may  be  brought  for  an  injunction 
against  the  commission  or  continuance  of  some  act  by 
the  defendant,  such   as  waste,  and   although   damages 
may  be  claimed  for  the  injury  already  done,  yet  some- 
times the  injunction  is   what  is   particularly   desired. 
Two  cases  in  which  the  action  need  not  mainly  be  for 
damages  may  specially  be  mentioned,  viz. :  (i)  In  any  Provision  ..f 
action  in  respect  of  the  wrongful  detention  of  goods  or  ru|tt.'j  x 
chattels,  the  plaintiff  may,  on  a  verdict  being  given  for 
him,  apply  to  the  Court  or  a  judge  to  order  execution 
to  issue  for  the  return  of  the  particular  goods,  with- 
out giving  to  defendant  the  option  of   retaining  them 
on  paying  their  value,  and   the  Court   may,  at  discre- 
tion, so  order  (2).      (2)  Under  the  Sale  of  Goods  Act, 
1893  («),  the  Court  has  power  to  order  the  specific  Provision  of 
performance  of  contracts  for  the  sale  of  goods.      This  Act,  1893. 
provision  has  already  been  referred  to  in  a  previous  part 
of  this  work  (b). 

A   person  against  whom   damages   are  awarded  is,  Liability  of  an 
of  course,  liable  to  have  the  judgment  fully  enforced  a^Listrator 
against  him  by  execution  ;  but  in  the  case  of  an  executor  m  an  actlon- 
or  administrator  defendant,  although  he  is  personally 
liable  for  the  costs,  yet  he  is  not  for  the  damages,  but 
only  his  testator's  or  intestate's  estate,  unless  he  has 
set  up  some  defence   he  knew  to  be  false,   when  on 
default  of  the  estate  he  will  be  personally  liable.      He 
will,  however,  be  personally  liable  to  the  fullest  extent 
when    he   has    in   writing,   for  valuable   consideration, 

(c)  Order  xlviii.  rule  I,  in  substitution  for  the  now  repealed  pro- 
vision of  17  &  iS  Vict.  c.  125,  s.  78  ;  see  also  ante,  p.  362. 

(«)  56  &  57  Vict.  c.  71,  s.  52. 

(I>)  Ante,  p.  109.  Originally  Courts  of  Law  had  no  power  of  giving 
specific  delivery  of  chattels.  But  the  Court  <>f  Chancery  had  long  had 
such  a  power,  though  only  when  the  chattel  was  of  some  special  and 
peculiar  value,  for  which  damages  would  not  compensate  (see  Puxey  v. 
Pu&ey,  and  Duke  of  Somerset  v.  Cookson,  1  White  &  Tudor's  Leading 
Cases  in  Equity,  454,  455,  and  notes).  It  will  be  observed  that  the 
statutory  powers  given  to  the  Courts  of  Law  are  quite  irrespective  of 
any  special  or  peculiar  value  in  the  chattel.  Under  the  Judicature 
Act,  1S73,  any  division  of  the  Court  can  give  specific  delivery  of 
chattels,  either  under  these  Acts,  or  on  the  principle  of  special  and 
peculiar  value  formerly  acted  on  by  the  Court  of  Chancery. 
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agreed  to  pay  his  testator's  or  intestate's  debt  (c),  e.g. 
where,  in  consideration  of  the  creditor  forbearing  to 
take  proceedings  for  the  administration  of  the  estate 
by  the  Court,  the  executor  promises  personally  to  see 
him  paid ;  or  when  he  is  sued  on  some  contract  he  has 
himself  entered  into,  e.g.  where  he  gave  instructions 
for  the  funeral,  he  will  be  personally  liable.  If  an 
executor  or  administrator  sues  and  fails  in  the  action, 
he  will  be  liable  for  costs  in  the  same  way  as  an 
ordinary  plaintiff,  unless  the  Court  otherwise  orders  (d). 

Assessment  of  Damages  are,  generally  speaking,  assessed  by  a  jury, 
but  when  they  are  really  and  substantially  a  matter 
of  calculation— e.g.  in  cases  of  complicated  accounts 
between  the  parties  that  cannot  be  conveniently  dis- 
posed of  by  a  jury  in  the  ordinary  way — they  may 
be  referred  for  assessment  to  one  of  the  Masters  of 
the  Court,  or  to  an  official  or  special  referee  (e).  In  all 
cases  in  which  damages  are  to  be  assessed  (whether 
at  the  trial  or  on  an  inquiry  or  reference  after  inter- 
locutory judgment),  they  are  calculated  not  merely 
down  to  the  date  of  the  issuing  of  the  writ,  but  down 
to  the  date  of  the  assessment  (/). 

2.  The  measure  2.  Juries  in  assessing  damages  are  bound  by  certain 
generally.  established  and  recognized  rules,  which  are  pointed 
out  to  them  by  the  judge  in  summing  up  the  case, 
which  rules  constitute  the  scale  or  measure  of  damages 
in  an  action.  Some  of  these  rules  equally  apply 
whether  the  action  is  founded  upon  contract  or  upon 
tort,  and  some  particularly  to  each  class  of  action. 

Damages  must       The  first  and  most  important  rule  which  applies  to 

remote. *         a^  actions  is,  that  the  damages  must  not  be  too  remote, 

but  must  be  the  natural  and   probable  result  of  the 

defendant's  wrongful  act  (g).      "  Damage  is  said  to  be 


(c)   Ante,  pp.  51,  52. 

('/)  3  &  4  Win.  4,  c.  42,  s.  31. 

(e)    See  Indermaur's  Manual  of  Practice,  337. 

(/)  Order  xxxvi.  rule  58. 

(y)    See  per  Patteaon,  J.,  in  Kelly  v.  Partington,  5  B.  &  A.  645. 
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too  remote  when,  although  arising  out  of  the  cause 
of  action,  it  does  not  so  immediately  and  necessarily 
How  from  it  as  that  the  offending  party  can  be  made 
responsible  for  it "  (h). 

One  or  two  illustrations  will  explain  what  is  meant  What  is  meant 
by  this  rule,  and,  firstly,  as   an  instance  of  its  appli-  >: 
cation   in   an   action    of   contract,   we   may   take   the 
important  case  of  Hadlaj  v.  Baxendale  (i),  which   it  Hadky  v. 
has  been  said  was  a  case  intended  to  settle  the  law 
upon    the   subject  (j).      In    that   case    the   facts   were 
shortly  as  follows  :    Tue  plaintiffs  were  mill-owners,  and 
one  of  the  mill  shafts  being  broken,  they  sent  a  ser- 
vant to  the  office  of  the  defendants,  who  were  common 
carriers,  who  informed  the  clerk,  at  their  office,  that 
the  shaft  must  be  sent  at  once,  the  mill  being  stopped 
for  want  of  it,  and   the  clerk  told  him  in  reply,  that 
if  it  were  sent  any  day  before  twelve  o'clock  it  would 
be  delivered  the  following  day.      Accordingly  the  shaft 
was   entrusted    to  the    defendants   to    carry,    and    the 
carriage  paid,  but  through  the  defendants'  neglect  it 
was  not  delivered  in  the  proper  time,  ana  the  work- 
ing of  the  mill  was  therefore  stopped  for  several  days. 
The  plaintiffs  contended  that,  in  estimating  the  damages, 
the  jury  should  consider  not  merely  what  it  would  have 
cost  to  have  procured  another  shaft,  but  that  the  loss  of 
profits  caused  by  the  stoppage  of  the  mill  should  be 
taken  into  account ;  but  the  Court  decided  that  this  was 
not  so,  for  that  the  rule  is,  that  the  damages  in  respect 
of  breach  of  contract  must  be  such  as  may  fairly  and 
reasonably  be    considered   as   either   arising   naturally 
from  the  breach,  or  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it.     Here  the  mere  fact 
of  what  the  servant  had  told  the  clerk,  in  the  absence 
of  any  express  or  implied  contract  on  the  carrier's  part 

(h)  Mayne  on  Damages,  48. 

(?)  9  Ex.  343.      See  also  Thol  v.  Henderson,  8  Q.  B.  D.  457  ;    4 
L.  T.  483. 

(j)  Per  Pollock,  C.B.,  in  Wilson  v.  Nttoport  Z>oc*Co.,L.  R.  I  Ex.  189, 
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that  special  diligence  should  be  taken  on  that  account, 
was  not  sufficient  to  make  this  loss  of  profits  damages 
that  might  reasonably  be  expected  to  flow  from  the 
breach.  With  regard  to  this  case,  it  should  also  be 
mentioned  that,  even  had  the  person  who  delivered  the 
shaft  then  informed  the  carriers  that  loss  of  profits 
would  ensue  from  any  delay,  they  would  not  thereby 
have  been  liable  in  respect  of  such  loss  of  profits, 
because,  being  common  carriers,  they  were  bound  to 
receive  the  shaft  to  carry.  The  rule  that  damages 
must  not  be  too  remote  is,  indeed,  in  cases  of  this 
kind,  most  difficult  of  application,  and  it  is  very  hard, 
if  not  impossible,  to  reconcile  all  the  decisions  in  which 
the  fact  of  notice,  or  knowledge  of  some  special  cir- 
cumstances, has  been  held  sufficient  to  render  damages 
arising:  from  it  recoverable  as  not  being  too  remote, 
and  different  rules  have  been  laid  down  upon  this 
point ;  thus  in  one  case :  "  The  damages  are  to  be 
what  would  be  the  natural  consequences  of  a  breach 
under  circumstances  which  both  parties  were  aware 
of "  (k)  ;  but  this  rule  would  appear  too  wide  viewed 
by  the  side  of  the  following  one  :  "  The  knowledge  must 
be  brought  home  to  the  party  sought  to  be  charged, 
under  such  circumstances  that  he  must  know  that  the 
person  he  contracts  with  reasonably  believes  that  he 
accepts  the  contract  with  the  special  conditions  "  (I). 

The  correct  rule  appears  to  be,  that  where  there 
are  any  special  circumstances  connected  with  a  con- 
tract which  may  cause  special  damage  to  follow  if  it 
is  broken,  mere  notice  of  such  special  circumstances 
given  to  one  party  will  not  render  him  liable  for  the 
special  damage,  unless  it  can  be  inferred  from  the 
whole  transaction  that  he  consented  to  become  liable 
for  such  special  damage  ;  and  that  if  the  person  has  an 
option  to  refuse  to  enter  into  the  contract,  but  still  after 

(/•)  Per  Blackburn,  J.,  in  Cory  v.  Thames  Ironworks  Co.,  L.  R.  3 
Q    B.  186. 

(/)  Per  Willes,  J.,  in  British  Columbia  SawmUlt  v.  Nctthship,  L.  R. 
4  ('.  P.  509. 
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such   notice  enters  into  it,  this  will  be  evidence  that 
he  accepted  the  additional  risk  in  case  of  breach  (m). 

The  case  of  Kelly  v.  PartiTiglon  (n)  furnishes  an  Kelly  v. 
illustration  of  the  rule  against  remoteness  of  damages,  arh 
arising  in  an  action  of  tort.  That  was  an  action  by 
a  servant  for  slander,  the  words  not  being  actionable 
in  themselves,  and  the  plaintiff  sought  to  prove,  as 
damages,  the  fact  that,  in  consequence  of  the  slander, 
a  third  person  had  refused  to  employ  her,  which  he 
otherwise  would  have  done ;  but  the  Court  held  that 
as  the  words  which  were  made  use  of  were  not  such 
as  would  have  naturally  led  to  such  a  result,  such 
damages  were  too  remote.  So,  to  take  another  in- 
stance,  in  Sharp  v.  Powell  (0),  the  facts  were,  that  the  Sharp  v. 
defendant's  servant  wrongfully  washed  a  van  in  a 
public  street,  and  the  water  ran  down  a  gutter,  and 
would  have  run  down  a  drain  had  it  not  been  ob- 
structed by  ice,  of  which  fact  he  was  not  shewn  to  be 
aware.  As  it  was,  the  water  spread  over  the  road  and 
formed  a  sheet  of  ice,  on  which  the  plaintiff's  horse 
fell  and  was  injured.  It  was  held  that  the  defendant 
was  not  liable  for  this  damage,  as  it  was  not  the 
natural  consequence  of  his  servant's  act,  for  in  the 
ordinary  course  of  events  the  water  might  have  been 
expected  to  properly  pass  away. 

In  actions  on  contract  the  measure  of  damages  does  In  actions  «e 
not  depend  upon  the  motives  which  led  the  defendant  motives  of  the 
to  break  the  contract,  for,  however  evil  his  intention  JjJjjJ*^^ 
may  have   been  in   breaking  it,  that   fact  cannot  be  the  damages. 

(m)  Mayne  on  Damages,  46  ;  and  s.ee  the  case  of  Hadlcy  v.  Baxt  n 
dale  1  and  subsequent  cases  tin  the  subject  collected  and  dealt  with  in 
Mayne  on  Damages,  12-48. 

(n)  5  B.  &  A.  645. 

(o)  L.  R.  7  0.  P.  253  ;  41  L.  J.  C.  P.  95  :  20  W.  R.  5S4  ;  Bee  also 
Mil/,,-  v.  David,  L.  R.  9  C.  P.  126;  Chamberlain  v.  Boyd,  11  Q.  B.  D. 
407  ;  52  L.  J.  Q.  B.  277  ;  48  L.  T.  328  ;  31  W.  R.  572.  As  a  recent 
case  in  which  the  question  was  discussed  of  whether  damages  alleged, 
and  proved,  were  too  remote,  see  Wilkinson  v.  Dovmton  (1S97),  2Q.  B 
57  ;  66  L.  J.  Q.  B.  493  ;  76  L.  T.  493  ;  ante,  p.  6.  See  also  Dulu  u  \ 
White  (1901).  2  K.  B.  669 ;  60  L.  J.  K.  B.  S37  ;  85  L.  T.  126. 
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taken  into  consideration.  Thus,  the  defendant  may, 
from  motives  of  annoyance,  or  even  worse,  have  re- 
fused to  pay  a  debt  due  until  actually  compelled  to 
do  so,  yet  all  that  can  be  recovered  is  the  amount  of 
the  debt,  with  interest  in  some  cases  (p),  which  will 
presently  be  noticed.  To  this  rule,  however,  there  is 
one  exception,  viz.,  an  action  for  breach  of  promise  of 
marriage,  which,  though  strictly  speaking  an  action  on 
a  contract,  yet  so  strongly  pertains  to  a  tort,  that  the 
motives  of  the  defendant  in  committing  the  breach, 
and  his  conduct,  are  often  a  most  important  point,  as 
also  his  position  in  life  (q).  In  this  action,  therefore, 
the  principles  stated  in  the  next  paragraph  will  gene- 
rally apply. 

In  actions  of  tort,  the  motives  of  the  defendant  in 
committing  the  tortious  act  are  all-important,  for  in 
such  actions  any  species  of  aggravation  will  give  ground 
for  additional  damages  (r).  Thus,  suppose  two  assaults 
are  committed,  the  one  perhaps  unintentionally,  or  at 
any  rate  hastily,  or  under  circumstances  of  a  somewhat 
excusable  nature,  and  the  other  premeditated  and 
fully  intended,  and  perhaps  accompanied  with  insult- 
ino-  or  opprobrious  expressions,  or  other  circumstances 
of  aggravation ;  in  the  latter  case  very  much  heavier 
damages  will  be  given  than  in  the  former,  although 
practically  the  plaintiff  may  not  have  sustained  any 
greater  or  more  substantial  injury  than  in  the  other 
case.  Instances  might  be  multiplied  to  any  extent, 
for  almost  every  action  of  tort  will  be  found  to  con- 
stitute an  instance  in  itself  more  or  less  striking. 

A  jury,  therefore,  in  assessing  damages  in  tort,  are 
governed  by  far  looser  principles  than  in  contract  (s) ; 
and  in  many  cases  of  tort  the  jury  are  justified  in 
giving  damages  quite  beyond  any  possible  injury 
sustained  by  the  plaintiff,  on  the  ground  that  the 
action    is    brought    to    a    certain    extent    as    a   public 

(/>)  Mayne  on  Damages,  43,  44 ;  post,  pp.  466,  467.         (</)  Ibid.  43. 
(r)  Ibid.  44,  45.  00  Ibid.  45. 
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example,  and  damages,  when   so  awarded,  are  styled 
exemplary  or  vindictive  damages  (t).      As   an  instance  Vindictive 
of  this    an   action  for  seduction   may   be   particularly  '  a,":i;''e8- 
mentioned  (u). 

It  was  formerly  laid  down   as  a  rule  in  actions  of  it  is  not 
tort,  that   not  only  must  the  damage  be  the  natural  thftTdaroagei 
and   probable   result  of  the  defendant's  act,  but  also  BU8t»ined 

1  t  '  should  be  the 

that  the  wrongful  act  of  a  third  person,  even  although  legalconae- 
it  might  be  the  natural  and  probable  result  of  the  de-  defendant's 
fendant's  act,  could  never  be  taken  into  consideration  uct 
in  assessing  the  damages  against  the  defendant ;  or,  in 
other  words,  that  damages  must  be  the  natural  and 
legal  consequence  of  the  defendant's  act  (v).  The 
practical  working  of  this  rule  may  be  well  illustrated 
by  an  extreme  case.  Suppose  that  the  defendant  had 
slandered  the  plaintiff  openly  before  a  number  of  people, 
by  using  words  leading  them  to  believe  the  plaintiff 
guilty  of  some  such  disgraceful  action  that  they  might 
naturally  have  been  expected  to  set  upon  him  and  ill- 
use  him  in  consequence  of  their  belief  in  such  words, 
as,  for  example,  by  putting  him  in  an  adjacent  pond  ; 
and  suppose  this  to  have  been  not  only  what  might 
have  been  expected,  but  also  what  actually  occurred, 
yet  as  such,  an  act  was  certainly  an  unlawful  one  on 
the  part  of  such  third  persons,  it  could  not  have  been 
taken  into  account  by  the  jury  in  estimating  the 
amount  of  the  damages,  as  though  under  the  circum- 
stances the  natural,  it  was  not  the  legal  consequence 
of  the  act  (w).  This  former  rule  was  manifestly  unjust. 
and  must  now  be  taken  as  clearly  not  law  (x). 

(t)  Buckle  v.  Money,  2  Wils.  205  ;  Emblem  v.  Myers,  30  L.  J.  (Ex.) 
71  ;  Bell  v.  Miil/and '  lly.  Co.,  30  L.  J.  (C.  P.)  273.  ' 

(it)  Per  Wilniot,  C.J. ,  in  Tullidge  v.  Wade,  3  Wils.  18.  As  to  actions 
of  seduction,  see  ante,  pp.  406-407. 

(v)  Vicars  v.  WUcocks,  2  S.  L.  C.  521  ;  8  East,  1  ;  Morris  v.  Lang- 
dale,  2  B.  &  P.  284. 

(«•)  See  per  Lord  Wensleydale,  in  Lynch  v.  Knight,  9  H.  L.  Cas. 
577- 

(x)  Lynch  v.  Knight,  9  H  L.  Cas.  577  ;  Knight  v.  Oibbs,  1  A.  &  K. 
43  ;  Oreen  v.  Button,  2  (J.  M.  k  K.  707  ;  Lumieyv.  Gye,  21  L.  J.  Q.  B. 
463  (the  facts  of  which  latter  case  are  set  out  ante,  p.  412);  M'Mahon 
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When  interest 
recoverable. 


Provision  of 

3  &  4  Wm.  4, 

c.  42,  s.  28. 


In  actions  on  contract  interest  may  properly  be 
awarded  by  the  jury  as  increasing  the  amount  of  the 
damages  in  some  cases,  though  not  in  all,  for  the  law- 
does  not  allow  interest  unless  the  right  to  it  is  given 
by  statute,  or  contract,  or  the  law  merchant  (y),  though 
it  may  also  sometimes  be  recovered  as  damages  for  the 
wrongful  withholding  of  money  (z).  That  interest  is 
allowed  in  the  case  of  bills  of  exchange  and  promissory 
notes  has  been  noticed  in  considering  those  instru- 
ments (a) ;  also  interest  may,  of  course,  be  recovered 
where  there  has  been  an  express  contract  to  pay  it,  or 
where  a  contract  can  be  implied  to  that  effect,  as  from 
the  custom  of  a  banking-house,  known  to  the  defendant, 
or  where  it  has  been  paid  in  like  previous  trans- 
actions between  the  parties ;  also  where  a  bill  or  note 
has  been  agreed  by  the  defendant  to  be  given  for  a 
debt,  and  not  given,  the  plaintiff  may  recover  interest 
from  the  time  it  would  have  become  due  if  given, 
because  then  it  would  have  itself  carried  interest  (b). 
It  has  also  been  provided  by  statute  (c),  that  upon  all 
debts  or  sums  certain,  payable  at  a  certain  time  or 
otherwise,  the  jury,  on  the  trial  of  any  issue,  or  on 
any  inquisition  of  damages,  may,  if  they  shall  think 
fit,  allow  interest  to  a  creditor  at  a  rate  not  exceeding 
the  current  rate  of  interest,  from  the  time  when  such 
debts  or  sums  certain  were  payable,  if  such  debts  or 
sums  be  payable  by  virtue  of  some  written  instrument 
at  a  certain  time  (d),  or  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been 
made  in  writing,  so  as  such  demand  shall  give  notice 
to  the  debtor  that  interest  will   be  claimed  from  the 


v.  Field,  7  Q.  15.  D.  591  ;  50  L.  J.  Q.  B.  552;  45  L.  T.  381  ;  Fi-cmgaise 

des  Aspludtes  v.  Furnll,  1  C.  &  E.  563  ;  notes  to    Vicars  v.    Wilcocks, 
2  S.  L.  C.  523-557,  and  cases  cited  and  referred  to. 
(ij)  He   Oosmam,    17   Ch.    D.    771  ;   50  L.  J.  Ch.  624  ;   29  W.    It. 

793- 

(2)  Webster  v.  Jiritish  Empire  Mutual  Life  Assurance  Co.,  15  Ch. 
D.  169  ;  49  L.  J.  Ch.  769  ;  28  W.  K.  818. 

(a)  Ante,  p.  193.  (Ij)  Mayne  on  Damages,  166,  260. 

('•)  3  &  4  Win.  4,  c.  42. 

(d)  See  /.'<  Horner,  Fooks  v.  Homer  (1896),  2  Ch.  188;  65  L.  J.  Ch. 
694  ;  74  L.  T.  6S6. 
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date  of  such  demand  until  the  time  of  payment  (c). 
It  is  also  provided  that  the  jury  on  the  trial  of  any  Sect.  29. 
issue,  or  on  any  inquisition  of  damages,  may,  if  they 
shall  think  fit,  give  damages,  in  the  nature  of  interest, 
over  and  above  the  value  of  the  goods,  in  actions  for 
wrongful  conversion  or  trespass  to  goods,  and  also  over 
and  above  all  money  recoverable  on  policies  of  insur- 
ance made  after  the  Act  (/). 

A  judgment  of  the  High  Court  carries  interest  of  interest  on 
4  per  cent,  from  its  date  (g),  and  where  costs  are  given  debt, 
by  a  judgment  or  order,  and  taxed,  interest  on  such 
costs  runs  from  the  date  of  the  judgment  or  order, 
and  not  merely  from  the  date  of  the  taxing-master's 
certificate  (h).  A  County  Court  judgment  does  not 
carry  interest  (i). 

There  ai'e  some  few  cases  in  which  it  has  been  pro-  Double  and 
vided  by  statute  that  double  or  treble  damages  shall  damages. 
be  recoverable,  e.g.  in  the  case  of  a  wrongful  distress 
for  rent  where  no  rent  was  actually  due,  the  party 
so  wrongfully  distraining  forfeits  double  the  value  of 
the  chattels  distrained  on,  together  with  full  costs  of 
suit  (/.). 

3.  Damages  in  every  particular  case  depend  more  3-  Damages  in 

1  i  11  1  r  some  P:u"- 

or  less   on    the   general    rules  as  to  the  measure  01  ticnlar  cases, 
damages  laid  down  in  the  preceding  pages. 

Where,  on  a  contract  for  the  sale  of  land,  it  turns  Damages 
out  that  the  vendor  has  no  valid  title  to  convey  to  the  a^urcbase'r  y 
purchaser,  naturally  the  latter  has  a  right  of  action  on  l,rea£h  of  a 

(c)  3  &  4  Win,  4,  c.  42,  s.  28.     See  Mayne  on  Damages,  176. 

(/)Sect.  29.  See  hereon  Webster  v.  British  Empire  Mutual  Life 
Assurance  Co.,  15  Ch.  D.  169  ;  49  L.  J.  Ch.  769  ;  28  W.  R.  818. 

(</)  1  &  2  Vict.  c.  no,  s.  17. 

(//)  Re  London  Wha/rfing  &  Warehousing  Co.,  54  L.  J.  Ch.  1 137  5 
30  W.  R.  S36  ;  53  L.  T.  112  ;  Taylor  v.  Roe  (1894),  1  Ch.  413  ;  63  L. 
J.  Ch.  2S2  ;  70  L.  T.  232. 

(/)  Reg.  v.  Essex  County  Court  Judge,  iS  Q.  13.  D.  704;  56  L.  J. 
Q.  B.  31*5  ;  57  L.  T.  643;  35W.R.  si  1. 

(<(•)  2  Win,  &  M.,  sess.  1,  c.  5,  s.  5. 


sell  land. 
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Bain  v. 

Fotheraill . 


Da;/  v. 
Singleton. 


against  the  former  for  breach  of  contract,  and  he  is 
entitled  to  recover  as  his  damages  any  expenses  he  has 
properly  incurred  in  investigating  the  title,  and  also, 
if  he  has  paid  a  deposit,  such  deposit  and  interest 
thereon,  but  he  is  not  entitled  to  recover  anything  for 
expenses  incurred  purely  on  his  own  behalf,  and  not 
actually  necessary,  e.g.  surveying  the  estate,  nor  any 
expense  he  has  incurred  before  the  proper  time  for  doing 
so,  e.g.  the  preparing  of  the  conveyance  in  anticipation 
of  the  title  being  satisfactory.  There  may,  however, 
in  some  cases,  be  circumstances  justifying  an  action 
for  fraud  and  deceit,  instead  of  an  action  for  breach  of 
contract,  which  will  enable  the  purchaser  to  recover  sub- 
stantial damages,  e.g.  if  it  can  be  shewn  that  the  vendor 
knew  he  had  no  title  and  no  means  of  acquiring  it  (/). 
And  with  regard  to  an  action  for  damages  for  breach 
of  a  contract  to  sell  land,  it  has  now  been  decided 
that  if  a  vendor  can  convey,  but  refuses  and  neglects 
so  to  do,  or  to  do  anything  that  he  reasonably  and 
properly  can,  and  should,  to  bring  about  completion, 
then  in  an  action  for  breach  of  contract,  in  addition  to 
the  ordinary  damages,  the  purchaser  can  recover  some 
reasonable  damages  for  the  loss  of  his  bargain  (m). 
This  does  not  mean  that  he  necessarily  can  recover  all 
profit  he  could  have  made  on  a  re-sale,  though  the 
fact  that  he  has  agreed  to  re-sell  at  a  profit  may  con- 
stitute evidence  in  support  of  his  claim  to  reasonable 
damages,  which  claim  would  apparently  be  based  on 
the  difference  between  what  he  agreed  to  give  for  the 
property,  and  what  it  is  actually  worth. 

In  an  action  against  a  purchaser  of  land  for  refusing 

(/)  Flureau  v.  Thornhill,  2  W.  Bl.  107S  ;  Bain  v.  FothergiU,  L.  R. 
7  H.  L.  158  ;  43  L.  J.  Ex.  243  ;  Rowe  v.  School  Board  for  London,  36 
Ch.  D.  619  ;  57  L.  T.  182.  The  old  case  of  Hopkins  v.  Grazebrook,  6 
li.  &  C.  31,  is  overruled  by  Bain  v.  Fothergitt  (supra),  and  the  case  of 
Engd  v.  Fitch  (37  L.  J.  Q.  B.  145)  must  be  considered  a  doubtful 
authority,  and  La  questioned  in  Bain  v.  Fothenjill  (supra).  It  is  there- 
fore safest  to  consider  Enyel  v.  Fitch  as  not  being  a  binding  authority, 
;md  that  the  law  is  correctly  stated  above. 

(m)  Day  v.  Singleton  (1899),  2  Ch.  320;  68  L.  J.  Ch.  593  ;  81  L.  T. 
306. 


OF    DAMAGES.  4^9 

to  complete  as  he  should  have  done,  the  damages  that  Damages 
the  plaintiff  is  entitled  to  recover  are  not  the  full  price  ag^t  a 
agreed  to  be  paid,  or  the   value   of  the  land,  but  the  ^n^to" 
loss  he  has  actually  sustained  by  the  defendant's  breach  complete, 
of  contract,  which   will  in  most  cases  be  the  expenses 
the  plaintiff  has  been  put  to,  and  any  special  incon- 
venience he  has  suffered,  and  the  difference  between 
the  price  agreed  upon  and   the  sum  produced  on  a  re- 
sale (n).      Under  the  ordinary  stipulation,  that  if  the 
purchaser  fails  to   comply  with   the   conditions  of  sale 
the  deposit  shall  be  forfeited  to  the  vendor,  the  vendor 
is  entitled  to  forfeit  it  on  such  an  event  (o) ;  this  does 
not,  however,  preclude  him   from  bringing  an   action 
against  the  vendee  also,  but  if  he  does  so,  the  amount 
of  the  deposit  will  be  taken  into  account  in  calculat- 
ing the  damage  (p). 

Where  an  action  is,  during  the  continuance   of  a  Damages 

,  ,  ,        c  recoverable  in 

lease,  brought  by  the  landlord  for  breach  or  a  cove-  an  action  by 
nant  to  repair,  the  measure  of  damages  is  generally  "^jj of 
considered  to  be  the  real  injury  that  has  been  done  to  a  covenant  to 

.  repair. 

the  reversion  (q)  ;  but  if  the  lease  has  actually  expired, 
then  the  measure  of  damages  will  ordinarily  be  what  it 
has  cost,  or  would  cost,  to  put  the  premises  in  proper 
repair  in  accordance  with  the  covenant  (r). 

In  the  case  of  trespass  or  other  iniury  done  to  land,  Damages  for 

„  .  11      .1  i.*i.i    j  trespass,  &c, 

the  actual  occupier  of  it  is  naturally  the  person  entitled  to  \.mi^  may 
to  bring  an  action,  but  if  the  injury  is  one  of  a  perma-  jy^JJjJJ^ 
nent  nature  that  tends  to  depreciate  the  value  of  the  both  by  the 

.  .  occupier  ami 

inheritance   as  well  as  the  immediate  ownership,  not  the  re 


only  may  the  occupier  sue,  but  also  the  reversioner  (s). 
This    is    well   instanced   by   the    case   of   injury   done 

(/<)  Laird  v.  Pym,  7  M.  &  W.  474. 

(o)  Uintoti  v.  Sparhes,  L.  R.  3  C.  P.  161. 

(p)  Ockendt  n  v.  Eenly,  27  L.  J.  Q.  B.  371. 

((/)  .Mayne  on  Damages,  2S0  ;  Wkitham  v.  Kershaw,  16  Q.  B.  D. 
613  ;  34  W.  R.  340  :  54  L.  T.  124  See  also  ami  compare  Conquest  \ . 
Kbbctts  (1S96).  A.  C.  490  ;  65  L.  J.  Ch.  808  ;  75  L.  T.  36. 

(r)  Mayne  on  Damages,  285. 

(s)  Jesser  v.  Clifford,  4  Burr.  2141. 


rever- 
sioner. 
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to  trees,  where  the  occupier  would  have  his  right  of 
action  in  respect  of  the  loss  of  shade  from  them,  and 
the  reversioner  for  the  loss  of  the  timber  (t).  And  if 
the  reversioner  would  have  a  right  of  action  for  dam- 
ages in  respect  to  the  injury  done  to  his  reversion, 
ordinarily  he  may  also  sue  for  an  injunction  to  restrain 
the  doing  of  the  act,  but  he  must  shew  that  his  rever- 
sionary property  has  been,  or  will  be,  injured  (u). 

Damages  "With  regard  to  a  contract  for  the  sale  and  purchase 

against  a"6         °f  g°°ds>  the    Sale    °f   G°0(3s    Act>    l893     (X)>    provides 

purchaser  of  that  on  breach  by  the  buyer,  the  measure  of  damages 
breach  of  is  the  estimated  loss  directly  and  naturally  resulting 
contract.  .q  tjie   orciinary   C0Urse   of  events   from    the   buyer's 

breach  of  contract,  and  that  where  there  is  an  available 
market  for  the  goods  in  question,  the  measure  of  damage 
is  primd  facie  to  be  ascertained  by  the  difference  be- 
tween the  contract  price  and  the  market  or  current 
price  at  the  time  when  the  goods  ought  to  have  been 
accepted  by  the  buyer,  or,  if  no  time  was  fixed  for 
acceptance,  then  at  the  time  of  the  refusal  to  accept  (y). 
If,  however,  there  is  not  merely  a  contract  for  the  sale 
of  goods,  but  the  property  in  them  has  actually  passed 
to  the  buyer  (z),  although  they  may  not  have  been 
delivered,  here  the  seller  may  usually  recover  the 
full  amount  of  the  price  agreed  to  be  paid  by  the 
buyer  («). 

Damage*  The  Sale  of  Goods  Act,  1893,  also  provides  that  on 

;,';;• lc  on  the  breach   of  a  contract  for  the  sale  and  purchase  of 

contract  to  goods  by  a  seller,  in  not  delivering  them,  the  measure 
of  damages  is  the  estimated  loss  directly  and  naturally 
resulting  in   the  ordinary  course  of  events  from   the 


(t)  See  Bedimqfield  v.  Onslow,  3  Lev.  209.     See  ante,  p.  329. 

(u)  Cooper  v.  Vrabtree,  19  Ch.  D.  193  ;  51  L.  J.  Q.  B.  544. 

(x)  56  &  57  Vict.  c.  71. 

(//)  Sect.  50. 

(z)  As  to  when  the  property  in  goods  passes,  see  ante,  pp.  93-99. 

[a)  56  &  57  Vict,  c  71,  b.  50. 
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seller's  breach  of  contract,  and  that  where  there  is 
an  available  market  for  the  goods  in  question,  the 
measure  of  damage  is  primd  facie  to  be  ascertained 
by  the  difference  between  the  contract  price  and  the 
market  or  current  price  of  the  goods  at  the  time  when 
they  ought  to  have  been  delivered,  or,  if  no  time  was 
fixed,  then  from  the  time  of  refusal  to  deliver  (b). 
If,  however,  the  goods  are  of  such  a  kind  that  they  are 
not  procurable  in  the  market,  or  not  at  or  about  the 
time  of  the  breach,  then  some  other  evidence  must  be 
given  to  shew  what  their  value  was  at  the  time  when 
the  contract  was  broken  ;  and  a  variety  of  circum- 
stances may  be  looked  at  to  arrive  at  an  answer  to  the 
question,  What  was  the  article  worth  at  the  time  ?  (c). 
Then,  ascertaining  in  some  way  that  value,  the  measure 
of  damage  is  the  difference  between  the  contract  price 
and  such  value.  A  buyer  cannot  recover  the  loss  of 
profit  which  he  would  have  made  by  carrying  out  a 
contract  for  re-sale  at  a  higher  price,  made  in  the 
interval  between  the  first  contract  and  the  time  for 
delivering  (d).  This  rule  applies  equally  in  the  case 
of  the  sale  of  an  unmanufactured  article  (V).  Still 
the  price  that  would  have  been  obtained  on  a  re-sale 
may  be  evidence  of  the  value  of  the  goods  (/)•  And, 
notwithstanding  the  rule  above  stated,  where  a  chattel 
is  bought  for  a  particular  purpose  of  which  the  seller 
knows,  and'  for  which  he  expressly  sells  the  article — 
e.g.  to  enable  the  buyer  to  carry  out  a  sub-contract  Case  of  sub- 
— on  breach,  loss  of  profit  may  be  recovered  as  well 
as  any  damages  the  buyer  may  have  to  pay  through 
not  carrying  out  his  contract  (g). 


(b)  56  &  57  Vict.  c.  71,  s.  51. 

(c)  Mayne  on  Damages,  189. 

(</)  Ibid.  189.  See  also,  as  shewing  that  the  general  rule  may  In- 
departed  from  in  some  cases  through  the  conduct  of  the  defendant 
himself,  Ogle  v.  Earl  Vane,  L.  It.  3  Q.  B.  272. 

(e)  Tredegar  Irond-  Coal  Co.  v.  Oielgud,  I  C.  &  E.  27. 

(/)  Stroud  v  Austin,  1  C.  &  E.  119  ;  Mayne  on  Damages,  190. 

('/)  Hydraulic  Engineering  Co.  v.  McHafu  .  L.  K.  4  ',.>.  1'..  (Apps.)  670  ; 
27  \V.  R.  221  ;  Hamilton  \.  Mag  ill,  12  L.  R.  Ir.  186;  Cribert-Borgnis 
v.  Nugent,  15  <^.  B.  D.  85  ;  54  L.  J.  Q.  B.  511. 


472 


OF    DAMAGES. 


Damages  With   regard   to  an   action   for  the  breach   of    any 

cases  of 'breach  warranty  on  a  sale  of  goods,  the  Sale  of  Goods  Act, 
of  warranty.  I  893,  provides  that  the  measure  of  damages  is  the 
estimated  loss  directly  and  naturally  resulting  in  the 
ordinary  course  of  events  from  the  breach  of  warranty, 
and  that  in  the  case  of  breach  of  warranty  of  quality, 
the  loss  is  primd  facie  the  difference  between  the 
value  of  the  goods  at  the  time  of  delivery  to  the 
buyer,  and  the  value  they  would  have  had  if  they  had 
answered  to  the  warranty  (h).  This  of  course  means 
that  this  is  the  measure  of  damages  where  the  goods 
have  not  been  returned ;  and  ordinarily  the  buyer 
has  no  right  to  return  them  (i},  but  he  may  have  such 
a  right  by  express  agreement,  or  the  seller  may  assent 
to  their  being  returned.  In  such  cases  as  this,  if  the 
buyer  has  not  paid  the  price,  then,  if  he  has  not  suf- 
fered any  special  injury,  he  will  be  entitled  to  nominal 
damages  only,  and  if  he  has  paid  the  price  and 
suffered  no  injury  beyond  that,  then  the  measure  of 
damages  will  be  the  price  paid  (7c). 


J  images 
i  ecoverable 
against  R 
carrier  for 
delay. 


<  arriagi  oi 

HOOfl*. 


If  a  carrier  is  guilty  of  delay  in  carrying  either 
passengers  or  goods,  he  is  liable  for  the  natural  conse- 
quences of  his  neglect.  Thus,  where  the  contract  is 
to  carry  a  passenger,  a  failure  to  do  so  entitles  him  to 
procure  another  conveyance,  if  it  was  reasonable  so  to 
do,  and  to  charge  the  carrier  with  the  expense  of  the 
substituted  conveyance,  and  with  all  other  expenses 
necessarily  and  properly  incurred  (I).  As  regards  the 
carriage  of  goods,  where  the  result  of  the  delay  is 
absolutely  to  destroy  them,  if  their  nature  was  known 
to  the  carrier,  the  whole  value  is  recoverable  ;  and  in 
the  case  of  goods  sent  by  land,  which  are  or  may  be 
supposed  to  be  consigned  for  immediate  sale,  the  de- 
faulting carrier  is  liable  for  any  diminution  in  their 
value  caused   by  a  fall   in   the  ordinary  market  price. 


(k)  56  &  57  Vict.  c.  71,  s.  53. 
(A)   Mayne  on  Damages,  204. 


(/)  Ante,  p.  IIO. 
(/)  Ibid.  319. 
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But  in  the  case  of  goods  sent  by  a  long  sea-voyage, 
no  such  ground  of  damage  is  allowed,  but  only  interest 
on  the  invoice  price  of  the  goods  is  recoverable  ;  and 
the  carrier  can  never  be  liable  for  loss  of  profit  on  some 
special  contract  lost  through  the  delay  in  carriage, 
unless  such  special  contract  was  communicated  to  him, 
and  he  had  contracted  to  be  answerable  for  such  special 
damage  (m). 

With  regard  to  actions  against  carriers  of  passen-  Damages 
gers  for  some  personal  injury  caused  by  the  defendant's  against  a 
nesfliafence,  the  measure   of    damages  consists  in   thecarnerof 

o    o  >  o  passengers 

substantial  injury  the  plaintiff  has  suffered  by  the  for  personal 
expenses  of  his  cure,  his  loss  of  time  and  consequent 
injury  to  his  business,  and  his  inability  to  continue 
that  business,  and  the  general  pain  and  discomfort 
he  has  been  put  to  (n).  The  fact  of  the  plaintiff 
having  through  an  insurance  received  compensation  insurance. 
for  his  accident,  cannot  be  set  up  by  the  defendant  in 
reduction  of  damages  (o). 

With  regard  to  actions  brought  under  the  provisions  Damages 
of  the  Fatal  Accidents  Act,  1 846  (p),  the  rule  has  been  Fat^Acci- 
stated  to  be  "  that  the  damages  should  be  calculated  d*n^s  Acti 
in  reference  to  a  reasonable  expectation  of  pecuniary 
benefit,  as  of  right  or  otherwise,  from  the  continuance  of 
the  life  "  (q),  which  means  that  the  jury  cannot  speculate 
on  mere  probabilities  of  advantages  that  might  possibly 
have  ensued  to  the  persons  for  whose  benefit  the  action 
is  brought,  nor  can  they  look  to  the  grief  caused  such 

(»«)  Mayne  on  Damages,  320. 

(n)  Mayne  on  Damages,  488,  489  ;  and  see,  as  to  how  far  this  prin- 
ciple will  be  extended,  Armsworth  v.  South -Eastern  Jly.  Co.,  11  Jur. 
760  ;  Phillips  v.  London  &  South-  Western  Ry.  Co.,  5  C.  P.  D.  280  ;  49 
L.  J.  C.  P.  233  ;  42  L.  T.  6. 

(0)  Bradburn  v.  U.  II'.  Ry.,  L.  R.  10  Ex.  1  ;  44  L.  J.  Ex.  9.  It  is 
otherwise  in  actions  under  the  Fatal  Accidents  Act,  1846  (see  post, 
p.  474). 

(/>)  9  &  10  Vict.  c.  93,  as  to  the  provisions  of  which  Bee  ante,  pp.  427, 
428. 

(7)  Per  cur.  Franklin  v.  Sovih-Eastern  Ry.  Co.,  3  H.  &  N.  211.  See 
as  an  illustration  of  the  above  rule,  Harrison  v.  London  &  North' 
Western  Ry.  Co..  1  C.  &  E.  540. 
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persons  by  the  death,  but  they  may  consider  the  fair 
loss  of  comforts  and  conveniences  to  such  parties 
through  the  death,  for  this  is  fairly  within  the  pecu- 
niary loss  for  which  the  action  is  brought  (?•).  And 
in  calculating  this  pecuniary  loss  the  jury  may  con- 
sider any  reasonable  probabilities  of  pecuniary  benefit 
capable  of  being  estimated  in  money,  e.g.  that  the 
deceased,  who  had  been  in  the  habit  of  contributing 
towards  the  support  of  a  relative,  for  whose  benefit 
the  action  is  brought,  would  have  continued  to  have 
done  so  (s).  In  awarding  damages  under  this  Act,  if 
insurance.  the  deceased  was  insured,  and  the  person  or  persons 
on  whose  behalf  the  action  is  brought  has  benefited 
by  this  insurance,  the  jury  must  take  the  insurance  into 
their  calculations  in  assessing  damages,  and  consider 
under  the  whole  circumstances  the  benefit  derived  from 
it  by  the  premature  death  (t).  This  is  of  course  a  matter 
of  calculation.  It  does  not  mean  that  the  entire 
amount  of  the  insurance  is  to  be  deducted  from  the 
damage  that  would  but  for  it  be  awarded,  but  such 
an  amount  as  represents  the  real  benefit  derived  from 
the  accelerated  receipt  of  the  insurance  money  (u).  It 
has  been  held  that  the  jury  cannot  give  damages  in 
respect  of  the  funeral  expenses  of  the  deceased,  there 
being  nothing  in  the  Act  to  justify  their  so  doing  (v). 

Damages  No  action  will  lie  to  recover   money  agreed  to  be 

breachrofle  °n  lenfc>  but  an  action  may  be  maintained  for  damages  for 
contract  to       breach  of  contract,  and  the  ordinary  damages  recover- 
able  are   any    excess    of  interest,  and   any   additional 
costs    and    expenses    properly    incurred ;     but    where 

(,•)  FranMin  v.  South-Eastern  Ry.  Co.,  3  H.  &  N.  211. 

(s)  JMlton  v.  South-Ecutern  Ry.  Co.,  27  L.  J.  C.  P.  227  ;  Pym  v. 
Great  Northern  Ry.  Co.,  2  13.  &  S.  767  ;  4  B.  &  S.  396.  See  Mayne 
on  Damages,  490. 

(t)  Hicks  v.  The  Newport,  Abergavenny,  <t-  Hereford  Railway,  1  B. 
k,  S.  403  ;  recognized  and  approved  in  Iiradburn  v.  Great  Western  Ry. 
Co.,  cited  ante,  p.  473,  and  also  followed  in  Growl  Junction  Ry.  of 
Canada  v.  Jennings,  13  App.  Ca3.  800  ;  58  L.  J.  C.  P.  1  ;  59  L.  T. 

in)  See  Mayne  on  Damages.  553 

(v)  Dalton  v.  South- Eastern  Ry.  Co.,  27  L.  J.  C.  P.  227. 
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special  damage  results  from  the  breach  of  the  agree- 
ment, and  the  party  is  deprived  of  the  opportunity 
of  getting  money  elsewhere,  these  circumstances  may 
also  be  considered,  and  substantial  damages  awarded 
in  respect  of  them  (ic). 

In  an  action  for  trespass  or  other  injury  to  land,  Dai, 
the    general   measure   of   damages   is   the    diminished  }n  actions  for 
value  of  the  land  (x) ;  and  in  cases  of  trespass,  where  *^af,*- °r' 
no  real  injury  has  been   sustained,  and  there  are  no  to  land. 
special  circumstances  of  aggravation,  nominal  damages 
only  will  be   given.      If,  however,  there   are    any  cir- 
cumstances of  aggravation,  or  the  trespass  has  been 
committed  after  notice  not  to  trespass,  exemplary  or 
vindictive   damages  may  be   given,  quite  beyond   any 
real  injury  that  the  plaintiff  has  suffered  {y). 

In  cases  of    nuisances  where  no  substantial  injury  Damages 
has  been   done,  if  it  is  the  first  time  that  an  action  jn  respect  of 
has  been  brought  in  respect  of  the  nuisance,  nominal  n"'sances. 
damages  generally  will  only  be  given  ;   but  if  it  is  a 
second  or  subsequent  action  for  the  continuance  or  re- 
occurrence of  the  same  nuisance,   exemplary  damages 
may  be  given  with  a  view  to  compelling  its  removal  (z). 
In  any  action  the  plaintiff  may  also  obtain  an  injunc- 
tion, either  in  addition  to  or  instead  of  damages  (a). 

Not  only  the  actual  occupier  of  lands,   but  also  the  When  a  rever- 
,  .    .        t  -P  .1  •  •        «•  Burner  may  ob- 

reversioner  may  obtain  damages  it  the  nuisance  is  ot  tain  damages. 

a  permanent  nature  (b). 

In  actions  for  breach   of  promise  of  marriage  the  Damages  in 

i  i  actions  for 

only  rule  that    can  be   given   is   that    temperate    ana  breach  of 
promise  of 

(w)  Manchester  &   Oldham   Bank   v.   Cook,  49  L.  T.  674  ;   see  also  marriage. 
South  African  Territories v :  Wattingtom  (1898),  A.  C.  309  ;  67  L.  .1.  Q. 
B.  470  ;  7S  L.  T.  426. 

(.»•)  Jones  v.  Gooday,  8  M.  &  W.  146. 

(v)  Merest  v.  Harvey,  5  Taunt.  442.     As  to  trespass  to  land, 
and  ,  pp.  328-334,  and  as  to  vindictive  damages,  see  ante,  pp.  464,  465. 

(:)  Battishill  \.  Reed,  25  L.  J.  C.  P.  290. 

(«)  21  &  22  Vict.  c.  27.  This  statute  was  repealed  by  46  &  47  Vict, 
c.  49,  but  its  principle  is  preserved  by  sect.  5  (Sayers  v.  Collyer,  2J 
Ch.  D.  103;  54  L.  J.  Ch.  1  ;  si  L-  T.  723;  33  W.  R.  91). 

(I/)  See  as  to  nuisauces,  ante,  pp.  336-341. 
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reasonable  damages  should  be  awarded,  the  jury  fairly 
considering  the  grief  caused  by  the  breach,  and  the 
probable  pecuniary  or  social  loss  sustained  by  the 
plaintiff;  but  any  evil  motives  of  the  defendant,  or 
circumstances  of  aggravation,  e.g.  seduction,  may  be 
taken  into  account. 


Damages  in 

actious  for 
nssault  and 
battery,  and 
false  im- 
prisonment. 


The  damages  to  be  awarded  the  plaintiff  in  an  action 
for  assault  and  battery  (c)  must  always  depend  on  the 
circumstances  of  the  case.  In  the  case  of  a  simple 
and  somewhat  excusable  assault,  nominal  damages 
ouly  will  generally  be  given,  but  exemplary  damages 
may  be  given  if  there  has  been  any  special  injury,  or 
if  the  assault  has  been  attended  with  circumstances  of 
insult,  or  has  been  premeditated.  In  actions,  too,  for 
false  imprisonment  (d)  the  damages  must  depend  on 
the  same  principles  (e). 


Damages  re- 
coverable 
in  actions  for 
malicious 
prosecution. 


In  action  for  malicious  prosecution  (/)  damages  may 
be  awarded  not  only  in  respect  of  the  actual  pecuniary 
loss  the  plaintiff  may  have  been  put  to  in  defending 
himself,  but  also  in  respect  of  the  injury  done  to  his 
character  (()). 


Damages 

recoverable 
against  a  non- 
attending 
witness. 


The  damages  recoverable  against  a  witness  who  has 
been  served  with  a  subpoena,  and  whose  reasonable 
expenses  have  been  tendered,  consist  of  a  penalty  of 
£\0,  and  such  further  sum  as  may  be  awarded  for  the 
injury  or  loss  sustained  by  the  party  who  subpoenaed 
him  (7/ ).  If,  through  the  non-attendance  of  the  witness, 
the  party  has  to  get  the  trial  postponed,  the  proper 
measure  of  damages  will  be  the  expenses  of  going  to 
trial,  and  of  getting  it  postponed,  and  all  costs  inci- 
dental to  such  postponement. 


(c)   As  to  which  see  ante,  pp.  364-372. 

(<l)  As  to  which  see  ante,  pp.  373-382. 

(c)   Mayne  on  Damages,  461. 

(/)  As  to  which  see  ante,  pp.  382-385. 

(';i  Mayne  on  Damages,  481. 

(h)  5  Eliz,  c.  9,  s.  12,  made  perpetual  by  26  k  27  Vict.  c.  125 
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In  an  action  against  a  sheriff  (i)  for  having  by  his  Damages 
negligence  allowed  some  person  arrested  by  him  for  Bgeriff  foi 
debt  to  escape,  although  formerly  the  damages  »~  S3SSS5? " 
coverable  against  him  were  the  full  amount  of  the  process, 
debt,  yet  this  is  not  always  so  now,  for  the  measure  of 
damages  is  the  value  of  the  custody  of  the  debtor  at 
the  time  of  his  escape ;  that  is,  if  he  was  reasonably 
or  probably  able  to  satisfy  the  debt,  the  full  amount 
will  be  awarded,  but  if  he  had  no  means,  or  very 
slight  means  of  doing  so,  then  the  damages  will  be 
very  much  less.  And  if  the  plaintiff  has  by  his  con- 
duct prevented  the  defendant  from  re-taking  the  debtor, 
or  has  in  any  way  aggravated  or  increased  his  loss, 
this  will  naturally  affect  the  amount  to  be  recovered  (/  j. 
In  an  action  against  a  sheriff  for  negligence  in  not 
having  levied  on  goods  when  he  might  and  ought  to 
have  done  so,  the  damages  recoverable  are  not  neces- 
sarily the  full  amount  of  the  debt  for  which  the  levy 
ought  to  have  been  made,  or  the  full  value  of  the 
goods  ;  but  the  real  measure  of  damages  is  the  benefit 
that  the  plaintiff  would  have  probably  derived  from  the 
levy  had  it  been  made  (7). 

In  an  action  by  a  servant  for  wrongful  dismissal  (m),  Damages 

J  f3  .  _      .         recoverable  in 

the  measure  of  damages  is  obtained  "  by  considering  an  action  by  .«. 
what  is  the  usual  rate  of  wages  for  the  employment  5^Jfui01 
contracted  for,  and  what  time  would  be  lost  before  a  dismissal. 
similar  employment  could  be  obtained.      The  law  con- 
siders  that    employment   in   any   ordinary   branch    of 
industry  can  be  obtained  by  a  person   competent  for 
the  place,  that  the  usual  rate  of  wages  for  such  employ- 
ment can  be  proved,  and  further,  that  when  a  promise 
for  continuing  employment  is  broken  by  the  master, 
it  is  the  duty  of  the  servant  to  use  diligence  to  find 


(i)  As  to  which  see  ante,  pp.  446,  447. 

(k)  Arden  v.  ','oodacre,  20  L.  J.  C.  P.  184  ;  Macrae  v.  Clark',  35 
L.  J.  C.  P.  2.17. 

(I)  Hobson  v.  Thcllusson,  36  L.  J.  Q.  B.  302  ;  L.  R.  2  Q.  B.  642. 

(m)  As  to  the  subject  i>f  master  and  servant  generally,  see  ante,  pp. 
231   236. 
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another  employment.  If,  indeed,  the  particular  employ- 
ment could  not  be  again  obtained  without  delay,  and  if 
the  wages  stipulated  for  in  the  contract  broken  were 
higher  than  usual,  the  damages  should  be  such  as  to 
indemnify  for  the  loss  of  wages  during  that  delay,  and 
for  the  loss  of  the  excess  of  wages  contracted  for  above 
the  usual  rate,"  but  nothing  beyond  this  (n).  Therefore 
it  follows  that  only  nominal  damages  are  recoverable 
for  wrongful  dismissal  if  the  servant  could  have  at  once 
obtained  other  employment  of  a  similar  kind  which  a 
reasonable  man  would  have  accepted  (o). 

(n)  Broom's  Corns.  731,  732. 

(0)  Macdonnell  v.  Marsden,  1  C.  &  E.  281. 
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CHAPTER    II. 

OF   EVIDENCE   IN   CIVIL   CASES. 

Having  in  the  previous  pages  discussed  the  different 
rights  that  a  person  has  in  respect  of  contracts  and  of 
torts,  and  the  damages  to  be  awarded  him  in  an  action 
in  respect  of  them,  there  necessarily  remains  to  be 
considered  the  important  subject  of  the  evidence  to  be 
given  by  a  person  in  our  courts  in  support  of  the  right 
that  he  there  sets  up.  The  subject  may  conveniently  Mode  of  con- 
be  considered  in  the  following  order: —  suhectf the 

1 .  The  nature  of  evidence  generally. 

2.  The    competency  of  witnesses    and    the    admis- 
sibility of  particular  evidence. 

3.  Cases  of  privilege. 

4.  Some  miscellaneous  points. 

1.  As  to  the  nature  of  evidence  generally.     Evidence  r.  As  to  the 
has  been  defined  as  the  proof,  or  mode  of  proving,  some  "tfAlrive 
fact  or   written   document,  and  in  its  nature  may  be  generally. 
direct  or    indirect  (or,  as  it  is  more  usually  styled, 
circumstantial),  primary  or  secondary,  and  there  may 
also  be  admissions  which  may  serve  as  evidence  (a). 
By  direct  evidence  is  meant  some  positive  or  conclusive  Direct  and 
proof;    by   indirect  or    circumstantial   evidence,   BOmei^lence 
proof  from  particular  circumstances  (b).      The  division 
of    direct    and  indirect  (or    circumstantial)  evidence, 
applies  more    particularly  to    criminal  than    to    civil 
cases,  and  therefore  that  division  will  not  be  farther 
discussed    beyond    explaining    the    distinction  by  an 
illustration.     Thus,  let  us  take  the  case  of  a  man  pro- 

(a)  Brown's  Law  Diet.  212. 
(/<)  See  Brown's  Law  Diet.  93,  tit.  "Circumstantial  Evidence." 
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secuted  for  murder,  the  death  of  the  deceased  having 
resulted  from  a  pistol-shot.  Proof  by  some  one  who  saw 
the  prisoner  fire  the  shot  would  be  direct  evidence ; 
but  if  it  was  not  actually  seen,  but  the  prisoner  was 
found  near  the  spot  with  a  pistol  recently  discharged 
in  his  hand,  and  the  bullet  fitted  the  barrel  of  the 
pistol,  this  would  be  indirect  or  circumstantial  evidence 
that  he  was  the  murderer. 

Primary  and  l'rimary  evidence  may  be  defined  as  the  highest  kind 

evidence^'  °^  evidence  which  the  nature  of  the  case  admits  of  (c), 
and  secondary  evidence  as  everything  falling  short  of 
the  best  or  primary  evidence  (d).  Thus,  where  at  a 
trial  it  is  required  to  prove  a  certain  contract  entered 
into  in  writing,  the  production  of  that  writing  itself 
is  the  best  or  primary  evidence,  and  a  copy  or  merely 
oral  evidence  of  what  that  contract  contains  is  secon- 
Primary  dary  evidence.      It  is  a  rule  in  every  case,  subject  to 

evidence,  when  ,•  ,1     .      .-i        1       .  •  -j 

possible,  must   some   exceptions,  that    the    best  or   primary   evidence 
».e  given.  must  be  given  (e)  ;  thus,  in  our  instance  of  proof  re- 

quired to  be  given  of  a  contract  that  has  been  entered 
into,  if  it  is  in  the  power  of  the  party  requiring  to  prove 
it,  to  produce  the  original  contract,  he  must  do  so,  for 
if  he  can,  then  he  is  not  permitted  to  give  proof  of  it 
Reason  of  the  otherwise  than  by  the  very  contract  itself.  "The  rule 
is  founded  on  the  presumption  that  if  inferior  evidence 
is  offered  when  evidence  of  a  better  and  more  original 
nature  is  obtainable,  the  substitution  of  the  former  for 
the  latter  arises  either  from  fraud  or  from  gross  negli- 
gence, which  is  tantamount  to  fraud.  Thus,  if  a  copy 
of  a  deed  or  will  be  tendered  when  the  original  exists 
and  is  producible,  it  is  reasonable  to  assume  that  the 
person  who  might  have  produced  the  original,  but 
omits  to  do  so,  has  some  private  and  interested  motive 
for  producing  a  copy  in  its  place"  (/). 


(c)    Brown's  Law  Diet.  212. 
\d)   Ibid. 

ir)    Powell's  Evidence,  53. 
(/)  Ibid. 
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And   although  a   person   may  not  have  the    best    or  A  person 
primary  evidence   actually  in  his   possession  or   power,  \^y^,', 
yet  if  he  can  by  any  means  cause  its  production,  he  is  1>™»>7 

i  i  i  \         mi  •  11  evidence  in 

oouud  to  do  so  ([/).      J  his   is   well  shewn   by  the    fact  his  own 
that  if  at   the   trial  of  an   action   one   of  the    parties  mustdlTail  he 
rests  his  evidence  upon  some  writing  in  his  opponent's  Ca" to  (,,,t:"" 
possession,  before  he   can  give  in   evidence  a  copy  of 
it,   or   parol    evidence    of  its    contents,  he    must   give 
to  the   other  party  a   notice  to    produce   the   original,  Notice  to 
and  then,  if  it  is  not  produced,  having  done  all  in  his  Produce-  ' 
power    to    get   the    best    or    primary   evidence,    he    is 
allowed   to   give   secondary   evidence.      This   notice   to 
produce  is  given  before  the  trial  of  nearly  every  action, 
there  generally  being  some  documents  in  the  opponent's 
possession  which  the  other  party  considers  ought  to  be 
laid  before  the  jury  (h). 

There  are   no  degrees  of  secondary  evidence  ;   when  There  are  no 
a  person  has  done  everything  he  can  to  get  the  best  or  secondary 
primary  evidence,  and  has  thus  entitled  himself  to  give  evidence, 
secondary  evidence,  it  may  be  of  any  kind  (t).      Thus, 
if  an   original  writing  cannot  be   produced,  the  party 
may  give  as  secondary  evidence  either  a  copy  of  it,  or 
oral  evidence  of  its  contents,  though  naturally  in  such 
a  case  it  would  always  be  preferable  to  give  the  copy, 
as   being,  from    its  greater   certainty,  entitled  to   more 
credence. 

Although  if  a  person  gives  his  opponent  notice   to  When  a 
produce   a   deed   or   other   document,  and   this   is   not  MquMng to 
done,  he  may  give  secondary  evidence  of  its  contents,  !"'  i""v"j ls 

'  J    °  _  J  f  '  111  a  third 

yet  if  the  document  is  not  in  that  opponent's  possession,  i>< r.sons 
but  in  the  possession  of  a  third  person,  not  a  party  to  mbpana  dua  < 
the  action,  here  his  proper  course  is  to  issue  a  subpoena  •!iSU't",1i"ulst ' " 
duces  tecum  for  such  person  to  attend  and  produce  it. 


(,7)  Powell's  Evidence,  328. 

(/1)  As  to  the  notice  to  inspect  and  admit  usually  given  before  going 
to  trial,  see  post,  pp.  496,  497.  See  also  as  to  both  these  notices, 
liidtrin  air's  Manual  of  Practice,  171. 

(!)  Powell's  Evidence,  328,  329. 

1   II 
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If  on  such  subpoena  the  witness  refuses  to  produce 
the  deed  or  document  in  question,  that  does  not  entitle 
the  plaintiff  or  defendant  to  give  secondary  evidence, 
unless  the  witness  was  under  no  legal  obligation  to 
produce  the  document  (/.'). 

Exceptions  to        There  are,  however,  some  exceptions  to  the  strict  rule 

non-admis1- t0   as  to  fcne  non- admissibility  of  secondary  evidence,  e.g. 

nihility  of         the   probate   of  a   will  (7)  ;    an    office   copy   of  a   duly 

evidence.         enrolled    bargain    and    sale    (m) ;     various    documents 

in  the  case  of  companies  (n) ;  and  in  particular  copies 

of  entries   in    bankers'    b.>oks    (o).       As    regards    the 

last-mentioned,  it  is  provided  by  the  Bankers'  Books 

Hankers'  Evidence   Act,  1879  (p),  that  a   copy  of   an   entry  in 

denJ? Act,       a  banker's  book  (q)  shall   in  all   legal    proceedings  be 

1879.  received   as  primd  facie  evidence   of   entries   therein, 

provided  that  the  book  was,  at  the  time  of  the  entry, 

one  of  the  ordinary  books  of  the  bank,  that  the  entry 

was  made  in  the   usual   course  of  business,  that  the 

book  is  in  the  custody  and  control  of  the   bank,  and 

also    provided    that   the   copy   is    duly    proved,    either 

orally    or   by    affidavit,   to   be    a   true   copy,    by    some 

person  who  has  examined   the  copy  with   the  original 

entry.      In  all  cases  in  which  the  bank  is  not  a  party 

to  the  action,  the  banker  or  officer  of  the  bank  cannot 

be  compelled   to    produce    his   books   unless    specially 

ordered   to  do   so,  but   this   course   must   be   adopted. 

Orderingin-     It  is  also   provided    that  the   Court   or  a  judge  may 

era'°        order  any  party  to  an  action  to  be  at  liberty  to  inspect 

and  take  copies  of   any  entries  in  a  banker's  book  for 

any  of   the  purposes  of  the   proceedings,  so   that  if   a 

banker  will  not  in  the  course  of  the  proceedings  volun- 


(ib)  J  etui  College  v.  Qibbs,  1  Y.  &  C.  156. 

(/)    See  post,  pp.  499,  500. 

(m)  27  Henry  8,  c.  1 6. 

(n)  40  &  41  Vict.  c.  26. 
42  Vict.  c.  1 1. 

(/,)  Sects.  3,  4,  5. 

!>/)  This  applies  even  as  regards  the  accounts  of  third  persons, 
stumpers  to  the  action  (Howard  v.  /ha/I,  23  Q.  B.  D.  I  ;  58  L.  J.  Q. 
B.  384  ;  60  L.  T.  637). 
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tarily  produce  books  or  entries  to  a  party  to  an  action, 
an  order  may  be  obtained  for  production,  and  for  liberty 
to  take  copies  of  entries  (r),  and  an  application  for 
such  an  order  may  in  a  proper  case  be  made  ex  parte, 
though  ordinarily  it  should  be  made  by  summons  (s). 
The  Court  will  not,  as  a  rule,  make  an  order  under  this 
provision  for  the  inspection  by  one  of  the  parties  to 
the  action,  of  the  banking  account  of  third  persons  not 
parties  to  or  concerned  in  the  litigation,  for  what  is 
manifestly  intended  is  to  give  facilities  for  the  inspec- 
tion of  the  accounts  of  persons  who  are  parties  to  the 
litigation  (I). 

Another  kind  of  evidence  that  is  sometimes,  though  Definition  of 
not  usually,  allowed  to  be  given  is  hearsay  evidence,  evidence, 
which  has  been  well  defined  or  described  as  some  "  oral 
or  written  statement  of  a  person  who  is  not  produced 
in  court,  conveyed  to  the  court  either  by  a  witness, 
or  by  the  instrumentality  of  a  document  "  (u).  If  a 
person  appears  in  court,  and  himself  on  oath  deposes 
to  a  certain  fact,  this  evidence  is  at  first  hand;  but  if 
a  witness  appears  and  deposes  that  a  person  told  him 
a  certain  fact,  or  if  a  writing  by  some  person  stating 
a  fact  is  produced,  this  is  only  at  second  hand,  and  is 
hearsay  evidence. 

The  general  rule  as  to  hearsay  evidence  is  that  it  is  Reason  of 
not  admissible,  upon  the  ground  that  it  really  is  not  on  evidence  not 
oath  at  all,  and  therefore  is  not  entitled  to  credibility  (r) ;  beinggenerally 
so  that  a  witness   stating  that  he  was  told   such  and 
such  a  fact  is  at  once  stopped,  and  not  allowed  further 
to  proceed  with  that  testimony.      In  some  cases,  how- Cases  in  winch 
ever,  hearsay  evidence  is,  contrary  to  the  general  rule,  eyije„ce  is 
admitted,  apparently   upon   the  principle   that  were   it  admitted. 
not,  no  possible  proof  of  the  matters  could  be  given. 

(r)  42  Vict.  c.  II,  ss.  6,  7,  8,  II. 

(s)  Davics  v.  White,  53  L.  J.  Q.  B.  275  ;  32  W.  It.  320  ;  Arnott  v. 
Hayes,  37  Ch.  D.  731  ;  56  L.  J.  Ch.  844  ;  59  L.  T.  299. 

(0  Pollock  v.  Garle  (1S98),  1  Ch.  1  ;  66  L.  J.  Ch.  7SS ;  77  L.  T. 
415. 

(«)  Powell's  Evidence,  1  32. 

(r)  Ibid.  ;  Doed.  Didsbury  v.  Thomas,  2  S.  L.  C.  353  :  14  East,  3:3 
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The  following  are  the  chief  cases  in  which  hearsay 
evidence  is  so  admitted  : — 

1.  In  matters  I.  It  is  admitted  in  matters  of  public  or  general 
°f  nerif10  °l  interest,  though  not  in  any  matter  of  merely  private 
interest,  right  (.').      Here   the   fact  of  a   popular  reputation  or 

opinion  upon  the  matter,  or  a  statement  made  by 
some  deceased  person  of  competent  knowledge,  before 
any  dispute  arose,  may  be  given  in  evidence,  the  par- 
ticular reason  for  this  being,  that  matters  of  public  or 
general  interest  are  usually  of  a  very  ancient  date,  and 
consequently  there  is  a  great  difficulty  in  obtaining 
direct  testimony  as  to  their  existence,  and  also  because 
a  general  reputation  in  a  matter  in  which  many  are 
interested,  existing  when  there  was  no  dispute  as  to 
that  right,  is  likely  to  be  true  (y).  Thus,  traditionary 
reputation  of  boundaries  between  two  parishes  may 
be  given  in  evidence,  for  this  is  a  matter  of  general 
interest  to  the  persons  dwelling  there  (z).  But  it 
must  be  clearly  borne  in  mind  that  this  case  of  the 
admissibility  of  hearsay  evidence  does  not  extend  to 
merely  private  rights ;  thus,  evidence  of  reputation 
of  a  boundary  between  two  estates  has  been  rejected, 
because  it  is  a  matter  which  only  affects  the  respective 
owners  (a). 

2.  in  matters  2.  In  questions  of  pedigree  hearsay  evidence  is 
of  pedigree.      sometimes    admitted  (b).       Here,    if    no    better    proof 

can  be  found,  evidence  may  be  given  of  the  common 
reputation  in  the  family,  or  of  any  declaration  or 
statement  of  any  deceased  relatives;  thus,  common 
reputation  in  a  family  to  prove  who  was  the  ancestor 
of  a  member  of  it  is  admissible,  or  to  prove  how  many 
children  that  ancestor  had  (c) ;  and  in  a  case  where 
it   was  desired   to  prove  that  a   member  of  the  family 

[x)  Powell's  Evidence,  142-155. 

(y)  2  S.  L.  C.  360. 

(z)  See  note  to  Doe  d.  Didsbury  v.  Thomas,  15  East,  331. 

(a)   Ibid. 

Powell's  Evidence,  161-170. 
(c)  Bull,  N.  P.,  294,  cited   15   East,    294  ».     See  also  Re  Perton, 
Pearson  v.  Attorney-General,  53  L.  T.  707. 
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had  not  been  married,  Lord  Ellenborough  said,  "  What 
other  proof  could  the  plaintiff  be  expected  to  produce 
that  such  person  had  not  been  married  than  that 
none  of  the  family  had  ever  heard  that  he  was?  "  (d). 
Under  this  head,  too,  entries  in  old  family  Bibles  or 
in  Prayer-books  have  been  held  admissible  in  evi- 
dence (V),  as  also  has  a  genealogy  made  by  a  deceased 
member  of  the  family  (/),  and  inscriptions  on  tomb- 
stones (g). 

It  is  important  to  observe  that  a  declaration   made  But  a  declara- 

I  n        ,  t  •     1        i  iii  it,     tion  under  this 

by  a  person  under  this  head    must  have  been   made  by  head  must  be 
a   relative  either  by  blood   or   marriage,  and   a   person  [ro"»a relative 

J  o    >  r  by  blood  or 

who  is  illegitimate  is  not  considered  as  a  relation  (//.).  marriage. 
The  person  whose  declaration  or  statement  is  tendered 
must  be  proved  to  be  dead,  otherwise  his  declaration 
cannot  be  admitted  (i).  It  is  not  necessary  that  the 
declaration  or  statement  should  have  been  made  at  the 
same  time  as  the  event  happened  (j),  but  it  must 
have  been  made  before  the  matter  came  into  dispute. 
Where  in  an  action  the  direct  issue  between  the 
parties  is  a  question  as  to  some  tolerably  recent 
7natter  of  pedigree,  hearsay  evidence  is  not  admitted, 
but  strict  proof  is  necessary  (k). 

3.   Hearsay  evidence   is   admissible    when   it   forms  3-  Incases 
part  of  the  actual  transaction  (res  gestae)  which   is  the  part  of  the 
subject-matter  of  the  action  (/) ;   thus  in  an  action  for  re"  (l(St(e- 
assault  and   battery,  words  or  expressions  of  intention 
made  use  of  by  the  defendant  at  the  time  of  commit- 
ting an  assault  may  be  given  in  evidence.      And  gene- 
rally it  may  be  stated  that  where  any  facts  are  proper 

[d]    Doe  d.  Banning  v.  Griffin,  15  East,  293. 

(<  )    See  Berkeley  Peerage  Case,  4  Camp.  411  ;  Sussex  Peeragt    Cote, 

II  CI.  &  Fin.  85.     See  also  Rt  Lambert,  56  L.  J.  Ch.  122  :  56  L.  T.  15. 
(/)  Monkton  v.  Attorney-General,  2  Ross,  k  M.  147. 

(g)  Madam  v.  Qron,  19  W.  R.  969. 
(h)  Powell's  Evidence,  161. 
(t)    Butler  v.  Mountgarret,  7  H  L.  C.  33. 

( /)  Monkton   v.   Attorney-General,  supra;   and  see  In  the  goods  of 
Thompson,  12  P.  T>.  100  ;  56  L.  J.  P.  46  ;  33  \V.  R.  384. 
{k)  Berkrhi/  Peeragt  Case,  4  Camp.  401. 
(/)    See  hereon  Powell's  Evidence,  136   142. 
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evidence  upon  an  issue,  all  oral  or  written  declarations 
which  can  explain  such  facts  may  be  received  in  evi- 
dence (m).  Thus  where  in  an  action  the  legitimacy 
of  the  plaintiff  was  in  issue,  a  witness  was  allowed 
to  state  the  declarations  and  conduct  of  the  deceased 
mother  when  questioned  as  to  the  parentage  of  the 
child  (?i).  Again  in  another  case  where  the  legitimacy 
of  a  child  born  in  wedlock  was  in  issue,  previous 
statements  by  the  mother  that  the  child  was  a  bastard 
were  held  admissible  as  evidence  of  her  conduct, 
although  she  could  not  have  been  allowed  to  make 
such  statements  in  the  witness-box  (o),  for  the  rule 
is  that  a  parent  cannot  bastardize  his  or  her  issue. 
PouUtt  Peer-  In  a  very  recent  case,  where  a  claim  to  a  peerage  was 
set  up,  which  depended  on  the  claimant's  legitimacy, 
and  his  mother  and  her  husband,  who  he  alleged  was 
his  father,  were  both  dead,  it  was  held  that  a  statement- 
made  by  the  husband  to  the  effect  that  his  wife  soon 
after  her  marriage  with  him  informed  him  that  at 
the  date  of  her  marriage  she  was  already  enceinte  by 
another,  and  that  he  (the  husband)  had  separated 
from  her,  and  had  never  had  connection  with  her 
before  marriage,  was  admissible  as  evidence  shewing 
the  illegitimacy  of  the  claimant  (p). 

4.  In  the  case        4.    A  declaration  or  entry  by  a  deceased  person  who 
mad"  ag^iLt  a  had  a  competent  knowledge  of  a  fact,  and  no  interest 

person's  to  pervert  it,  and  which   declaration  was  against  the 

pecuniary  or  r    ,  .  .  _ 

proprietary      pecuniary  or   proprietary  interest  ot   the  declarant  at 

the  time  when  it  was  made,  is  evidence  between  third 
parties  of  everything  that  is  stated  in  the  decla- 
ration (q).      The   leading   case   upon  this   principle  is 

\m\  ]'■  r  Pari;.-,  ]'».,  in  1  ><»■  v.  Tatkatn,  4  Ping.  W.  C.  548. 

\n)  Hargravi  v.  ffargrave,  2  C.  &  K.  701.  It  may  be  mentioned 
that  this  third  instance  of  hearsay  evidence  ia  not  treated  as  hearsay 
in  Powell  on  Evidence,  but  it  has  been  thought  advisable  to  treat  it 
so  1m  re. 

{<>)  Aylesford  Peeragt  Case,  11  App.  Cae.  1  ;  see  also  Re  PerUmt 
Pea/rum  v.  Attorney  -  General,  S3  L.  T.  707;  Barnaby  v.  Bailee \ 
42  Ob.  D.  282  ;  58  L.  J.  Cli.  842  ;  61  L.  T.  634. 

[p)  Poulett  Peerage  Case,  76  L.  J.  K.  15.  924. 

('/)  Powell's  Evidence,  178-186. 
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Hiaham  v.  Rids/way  (r).      In   that  case   it  was   neces-  Higkam  v. 

a  a.u  ■        j  a.       e  4.1       1  •  m      <■  «afrwy. 

sary  to    prove  the    precise    date   or   the    birth   or    one 

William    Fowden,  and   for   this   purpose    an   entry    in 

his    ledger    by  a   man-midwife   (since    deceased),  who 

had   delivered    the    mother,    of    his    having   done    so 

on    a    certain    day,    and    referring    to    the    charge    for 

his    attendance,    which    ivas    marked    as    paid,    was 

tendered   in   evidence.      It   was  decided  that,  though 

it  was,  of  course,  not  testimony  on   oath,  yet  it  could 

be  received,  because  the  fact  of  the  entry  of  payment 

made  it  an  entry  against  the  pecuniary  interest  of  the 

party  (s). 

It  will  be  noticed  that  in  this  case  the  portion  of  Remarks  on 
the  entry  that  was  really  required  as  evidence,  viz.,  Eidgvmy. 
the  fact  of  the  delivery  of  the  mother  of  the  child,  was 
not  in  any  way  against  the  party's  interest ;  the  part 
that  was  against  his  interest  was  the  acknowledgment 
of  the  payment  of  the  charge  for  attendance.  The 
case,  therefore,  clearly  shews  that  it  is  quite  sufficient 
for  any  part  of  an  entry  to  be  against  a  person's 
interest,  to  render  the  whole  of  it  admissible  in  evi- 
dence (t).  On  this  point  there  is  an  important  dis- 
tinction between  this  and  the  case  that  will  be  next 
mentioned  (pi).  Although  the  case  of  H'ujham  v. 
Ridgway  only  goes  to  entries  against  a  person's 
pecuniary  interest,  yet  the  rule  equally  applies  where 
the  entry  is  against  a  proprietary  interest,  but  the 
interest  must  be  either  of  a  pecuniary  or  proprietary 
character  (v). 

Where  a  declaration  or  entry  against  interest  is  also  As  to  an  entrj 

the  only  evidence  of  the  existence  of  the  interest  against  interest, 
■ — — —  forming  a!>" 

(r)  2  S.  L.  C.  327  ;   1  East,  109.  ''"'  only 

(s)   As  illustrative  of  what  is  ami   what  is  not  an  entry  against  in-  evidence  ot 
terest.  Bee  Vivian  v.  Moat,  Vivian  v.  Walker,  29  W.  R.  504  ;  44  L.  T.  that  interest. 
210.     See  also  Conner  v.  Fitzgerald,    11   L.  R.  Ir.  106,  where  an  entry 
was  admitted  on  this  ground. 

(0  See  also  per  Pollock,  C.B.,  in  Pereival  v.  Nanson,  7  Ex.  1. 

(«)  Price  v.  Earl  of  Torrington,  post,  p.  4S8. 

(v)  Sussex  Pecrat/e  Case,  11  C.  &  F.  85  :   Beidty  v.  Atkinson,  13  C'h. 
D.  283  ;  49  L.  J.  Ch.  153  ;  2S  W.  R  638  :  2  S.  L.  C.  340. 
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which  it  tends,  it  was  formerly  held  that  the  entry  was 
not  admissible  (at).  This  cannot,  however,  be  con- 
sidered as  good  law  at  the  present  day,  and  the  rule 
must  be  taken  simply  to  be,  that  where  an  entry  by  a 
deceased  person  is  primd  facie  a  clear  entry  against 
interest,  it  is  always  admissible  in  evidence  for  what 
it  is  worth  (y). 

In  the  case  of  a  declaration  or  entry  coming  within 
the  rule  as  being  an  admission  against  interest,  proof 
of  the  handwriting  of  the  party,  and  his  death,  is 
enough  to  authorize  its  reception,  and  at  whatever  time 
it  was  made  it  is  admissible  (z). 

5.  in  the  case  ij#    A  declaration  or  entry  made  by  a  person  strictly 

made  in  the  in  the  course  of  his  trade  or  business,  and  in  perform- 

bu"[nes°f  and  ance  °?  flis  duty,  and  without  any  apparent  interest  on 

in  discharge  h|s  part  to  misrepresent  the  truth,  if  made  at  or  near 

of  duty.  .  ,  ,  .  .  -,      • 

the  time  when  the  matter  in  question  occurred,  is 
evidence  after  his  death  against  third  persons  (a). 
The  entry  or  declaration  must  have  been  made  both 
in  the  course  of  business  and  in  discharge  of  duty  (b). 
Pria  v.  Earl  The  leading  case  upon  this  principle  is  Price  v.  Earl 
'  of  Torrington  (c).  The  plaintiff  there  was  a  brewer, 
and  the  action  was  for  beer  sold  and  delivered  to 
the  defendant,  The  evidence  given  to  charge  the 
defendant  was,  that  the  plaintiff's  drayman,  who  had 
since  died,  had  in  the  usual  and  ordinary  course  of 
his  business,  and  in  discharge  of  his  duty,  made  and 
signed  a  note  of  the  fact  of  the  delivery  of  the  beer  in 
a  book  kept  for  that  purpose.  Tt  was  held  that  this  was 
good  evidence  and  admissible. 

This   class   of  cases   is   entirely   distinct   from    that 

(x)  Dot  d.  Gallop  v.   Vowks,  1  M.  &  Rob.  261. 

aylor  v.   Witham,  3  Ch.  D.  605  ;  35  L.  J.  Ch.  798  ;  in  which 
I    well,  M.K.,  expressly  disapproved  of  Doe  d.  Gallop  v.  V owl  ex, 
1  M.  &  Rob.  261  :  Powell's  Evidence,  184. 

Per  Parke,  I'..,  in  Doe  v.  Tur/ord,  3  B.  &  A.  8^8. 
t)  Powi   1'-  Evidence,  187-195. 
(6)  M«8teyv.  Allen,  13CI1.  D.  5585  47  L.  J.  Ch.  76  ;  28  W.  R.  212; 
Trotter  v.  Maclean,  1  5  Oh.  1>.  574  ;  42  L.  T.  118  ;  28  W.  R-  244. 
2  8.  L.  C.  3:0  ;  Salkeld,  285. 
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previously  mentioned  where  the  entry  is  admitted  as 
against  interest.  Here  the  entry  is  not  admitted  at  all 
on  that  ground,  but  simply  on  the  ground  of  duty  and 
course  of  business  ;  it  must  also  be  carefully  noted  that 
here,  unlike  that  other  class  of  cases,  only  so  much  of  the 
entry  is  admitted  as  it  was  strictly  in  the  course  of  the 
person's  ordinary  business  and  duty  to  make,  and  no 
matter  extraneous  to  this  can  be  admitted  (d). 


In   both   this  class  of  cases  and  that  in  which  the  This  and  the 
matter  is  admitted  as  against  interest,  not  only   are  c'iass  0f  ca8e8 

include  oral 
statements. 


statements  in  writing  admitted,  but  auy  oral  statement  "!clu 


made  by  a  person  against  his  interest,  or  in  the  course 
of  his  business  and  duty,  is  also  equally  admissible  (e). 
There  is  no  distinction  in  principle  between  the  written 
entries  of  a  deceased  person  and  his  verbal  declara- 
tions. Where  the  statements  are  merely  verbal,  there 
is  reason  for  watching  more  carefully  the  evidence 
by  which  those  declarations  are  proved,  but  if  it  is 
clearly  shewn  that  they  were  in  fact  made,  there  is 
no  reason  whatever  why  there  should  be  any  distinc- 
tion between  the  admissibility  of  the  verbal  declara- 
tions and  of  the  written  entries  (/). 

Evidence  of  general   reputation,  general   character,  Reputation, 
and    general    notoriety    is   original   evidence   and    not 
hearsay,   so    that    general    evidence    is    admissible    to 
prove  marriage,  except  in  prosecutions  for  bigamy,  or 
in  divorce  proceedings  (g). 

Presumptions  sometimes   furnish  evidence.       Thus,  Presumptions 
r  ..  _         _    .    sometimes 

it  is  a  rule  that  where   a   person   goes  abroad  and  is  furnish 

not  heard   of  for  seven  years,  the  law  presumes  that01'1' 

such    person   is  dead,   but    not   that    he    died    at    the  jJyHa" 

beginning  or  the  end  of  any  particular  period  during  after  seven 

(<{)  Chambers  v.  Bernatconi,  1  C.  M.  &R.  347;  Reg.  v.  Birmingham, 

1  B.  &  S.  763. 

(e)  See  Sussex  Peeragi   Case,  11  C.  &  F.  85;  Stapylton  v.  dough, 

2  E.  &  B.  933  ;  and  S.  L.  C  353. 

(  f)  Per  Thesiger,  L.J.,  in  Bcwlei/  v.  Atkinson,  13  Ch.  D.  283  ;  49 
1..  J.  Ch.  153  ;  28  W.  R.  638. 
(</)  Powell's  Evidence,  140. 
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those  seven  years  (h).  This,  however,  being  only  a 
presumption,  is  liable  to  be  rebutted,  and  although,  as 
already  stated,  there  is  no  presumption  of  the  time  of 
death,  such  a  presumption  may  arise  from  particular 
circumstances  (k).  This  is,  however,  purely  matter  of 
evidence,  and  the  onus  of  proving  that  the  death  took 
place  at  any  particular  time  within  the  seven  years, 
lies  upon  the  person  who  claims  the  right  to  the 
establishment  of  which  the  fact  is  essential.  There 
is  also  no  presumption  of  law  in  favour  of  the  con- 
tinuance of  life,  though  an  inference  of  fact  may 
legitimately  be  drawn  that  a  person  alive  and  in  health 
on  a  certain  day,  was  alive  a  short  time  afterwards  (/). 
It  has  also  been  held  that  where  a  person  has  not  been 
heard  of  for  seven  years,  nnd  during  that  period — that 
is,  before  the  expiration  of  the  seven  years — a  gift  is 
made  to  him,  he  must,  until  the  contrary  is  shewn, 
be  taken  to  have  been  in  existence  at  the  date  of 
the  gift,  and  if  the  contrary  cannot  be  shewn,  there 
is  no  failure  of  the  gift,  but  it  will  go  to  his  repre- 
sentatives (m). 

Deeds,  xc,  Deeds  and  other  documents,  until  the  contrary  is 

j^i.JiveTeen     shewn,  are  presumed  to  have  been  executed  or  written 
executed  at      at  t};e  ^ate  they  bear  (»). 

their  date.  J  x    ' 


Public  records  and  documents  (o)  are  evidence  of 
their  own  authenticity  ;  and  deeds  or  wills  which  are 
thirty  years  old,  and  come  from   the  proper  custody, 


Deeds  and 
wills  prove 
themselves 


(A)  Nepecm  v.  Doe,  2  S.  L.  C.  558  ;  2  M.  &  W.  910  ;  Re  Modes, 
Rhodes  v.  Rltodcs,  36  Ch.  J).  586  ;  56  L.  J.  Ch.  825  ;  57  L.  T.  652. 

{1c)  See  la  the  goods  of  Thompson,  12  P.  D.  ioo  ;  56  L.  J.  P.  46  ;  36 
W.  i:.  384. 

(/)    Wing  v.  Anyone,  8  H.  of  L.  Cas.  183  ;  Re  I'hene,  L.  R.  5  Ch. 
239  !  39  L-  J.  Ch.  31  6  ;   Hickman  v.  /psn/l,  L.  R.  20  Kq.  136. 

1  7.v  Corbishley's  Trusts,  14  Ch.  D.  846  ;  49  L.  J.  Ch.  266;  28 
W.   |{.  536. 

:  rell'a  Evidence,  156. 
0)  As  to  what  are  public  documents,  see  Stv/rla  v.  Frcccia,  5  App. 
023  ;  50  L.  J.  Ch.  86  ;  29  W.  R.  217  ;  Brooke  v.  Brooke,  17  Ch. 
D.  833  ;  50  L.  J.  Ch.  528 ;  30  W.  R.  45  ;  Mayor  of  Manchester  v. 
Lyons,  ^2  Ch.  D.  299  ;  Bidder  v.  Bridges,  34  W.  R.  514;  54  L.  T. 
529,  affirmed  by  Court  of  Appeal,  W.  N.  1886,  p.  148.  As  to  proof 
of  Acts  of  Parliament,  proclamations,  &c. ,  see  also  45  Vict.  c.  9. 
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or  from  that  custody  in  which  it  was  most  reasonable 
to  expect  to  find  them,  prove  themselves  ( p).  The 
thirty  years  are  computed  from  the  date  of  the  instru- 
ment, even  in  the  case  of  a  will  (<j).  In  connection  Extent  .if 
with  this  rule  it  may  be  noticed  that  it  has  been 
held,  that  in  the  case  of  the  execution  by  an  attorney 
of  a  deed  purporting  to  be  an  appointment  under  a 
discretionary  power,  the  Court  would  not  assume  that 
the  attorney  was  authorized  to,  and  could  lawfully  make, 
the  appointment.  In  other  words,  the  presumption 
does  not  go  beyond  the  bare  fact  of  execution  (?•). 

IT.  As  to  the  competency  of  witnesses  and  the  admissi-  II.  Aa  to  the 

,...,         ,  .      ,  .7  competency  of 

hihtij  of  'particular  evidence.  witnesses, 

As  a  general  rule,  every  person  is  a  competent  wit- 
ness in  an  action.  Formerly,  however,  an  atheist  was  Atheists, 
incapable  of  giving  evidence,  because  he  was  unable  to 
take  an  oath,  the  rule  being  that  for  a  person  to  take 
au  oath  it  is  necessary  that  he  should  believe  in  the  ex- 
istence of  a  God  who  will  punish  in  a  future  state  (s). 
However,  it  is  now  provided  by  the  Oaths  Act,  1888  (t),  Oaths  Act, 
that  every  person  who  objects  to  be  sworn  on  the 
ground  that  he  has  no  religious  belief,  or  that  the  taking 
of  an  oath  is  contrary  to  his  religious  belief,  may 
make  a  solemn  affirmation  instead  of  taking  an  oath, 
in  all  places  and  for  all  purposes  where  an  oath  is  or 
shall  be  required  by  law,  and  that  if  such  person  shall 
wilfully,  falsely,  and  corruptly  affirm  anything  that,  if 
on  oath,  would  amount  to  perjury,  he  shall  be  liable  to 
prosecution  as  if  he  had  committed  perjury.      On  this 

(p)  Powell's  Evidence,  158. 

(7)  M'Kenire  v.  Fraser,  9  Ves.  5. 

(>•)  ReAirey,  Airey  v.  Stapleton  (1897),  1  Ch.  164;  66  L.  J.  Ch. 
132  ;  76  L.  T.  151.  On  presumptive  evidence  generally,  see  Powell's 
Evidence,  70-IIO.  See  also,  as  t»  presumption  between  vendor  and 
purchaser,  of  correctness  of  facts  recited  in  deeds  twenty  years  old,  37 
k  38  Vict.  c.  78,  s.  2.  See  also  further,  as  to  the  general  effect  of 
recitals,  as  between  vendor  and  purchaser,  44  &  45  Vict.  C.  41,  S.  3    3). 

(s)  Omichund  v.  Barker  (Willes,  550)  decided  that  if  a  witness  be 
lieved  in  a  Go.l  who  would  punish  in  this  world,  that  was  sufficient, 
but  in  subsequent  cases  the  law  was  laid  down  as  stated  in  the  text. 

[t)  51  &  52  Vict.  c.  46,  repealing  the  previous  provision  of  32  &  33 
Vict.  c.  68,  s.  4. 
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Duty  of 
judge. 


enactment  it  has  been  decided  that  where  a  witness  is 
desirous  of  making  an  affirmation  instead  of  taking  an 
oath,  it  is  the  duty  of  the  judge  presiding  at  the  trial 
to  himself  examine  the  witness,  and  ascertain  that  he 
objects  to  be  sworn  on  the  ground  either  that  he 
has  no  religious  belief,  or  that  the  taking  of  an  oath  is 
contrary  to  his  religious  belief  (w). 


Criminals  or 
persons  of 
infamous 
character  were 
formerly  ex- 
cluded from 
giving 

evidence,  but 
are  not  now. 


Discrediting 
witness. 


Persons  who  were  infamous, — as  criminals, — were 
formerly  inadmissible  as  witnesses,  but  this  was  altered 
by  Lord  Denman's  Act,  which  provided  that  no  person 
shall  be  excluded  from  giving  evidence  by  reason  of  hav- 
ing been  guilty  of  a  crime  (v).  Any  person,  therefore, 
whatever  he  may  have  been  guilty  of,  is  competent  as  a 
witness,  and  it  is  for  the  jury  to  say  to  what  extent  they 
will  credit  his  testimony.  In  some  cases  it  may  be  im- 
portant to  bring  before  the  jury  the  fact  of  the  witness's 
crime  or  bad  character,  to  show  that  he  is  not  worthy  of 
credence  ;  and  it  has  been  provided  that  a  witness  may  be 
questioned  as  to  whether  he  has  been  convicted  of  any 
felony  or  misdemeanour,  and  upon  being  so  questioned, 
if  he  either  denies  the  fact  or  refuses  to  answer,  it  shall  be 
lawful  for  the  opposite  party  to  prove  his  conviction  (as)  ; 
and  this  may  be  done  although  the  fact  of  the  con- 
viction be  altogether  irrelevant  to  the  matter  at  issue  in 
the  cause  (y).  It  is  also,  irrespective  of  this  enactment, 
quite  open  to  a  party  to  examine  a  witness  on  points 
affecting  his  character,  or  tending  to  discredit  him  ; 
but  if  he  denies  such  points,  the  evidence  of  other 
witnesses  to  contradict  him  is  not  admissible,  unless  the 
fact  sought  to  be  established  is  material  to  the  issue  (z). 

I  u  i  Reg.  v.  Moore,  61  L.  J.  M.  C.  80 ;  66  L.  T.  125  ;  40  W.  R.  304  ; 
Powell's  Evidence,  32. 

(i )  6  &  7  Vict.  c.  85,  s.  1  (Lord  Denman's  Act),  Powell's  Evidence, 
30,  31.  In  considering  this  subject  the  student  must  be  careful  not 
to  confuse  it  with  that  of  a  prisoner's  giving  evidence  for  himself  in  a 
criminal  prosecution,  which  is  now  permitted  by  the  Criminal  Evi- 
dence Act,  1898  (61  k  (>2  Vict.  c.  36). 

(*)    17  &  18  Vict.  c.   125,  s.  25. 

(y)  Ward  v.  Svnfield,  49  L.  J,  C.  P.  696  ;  43  L.  T.  252. 

(z)  See  not'-s  in  Day's  Common  Law  Procedure  Acts  to  section  25 
of  17  &  18  Vict.  c.  125. 
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A  party  producing  a  witness  who  deposes  contrary  to  Contradiction 

i   •  u  3  i.     •  l  ±1.  r.  of  an  «*' 

what  was  expected,  is  not  allowed  to  impeach  the  credit  wlUl, ..., 

of  his  own  witness  by  giving  general  evidence  of  his 
bad  character  ;  but  he  may,  in  case  the  witness  shall, 
in  the  opinion  of  the  judge,  prove  adverse,  contradict 
him  by  other  evidence,  or,  by  leave  of  the  judge,  prove 
that  he  has  made  at  other  times  a  statement  incon- 
sistent with  his  present  testimony,  the  circumstances 
of  such  statement  being  first  mentioned  to  him,  and 
he  being  asked  whether  or  not  he  has  made  such  state- 
ment (a),  and  if,  on  being  so  asked,  he  does  not  admit 
that  he  made  such  statement,  proof  may  be  given  that 
he  did  (b).  Where  any  witness  has  made  a  previous 
contrary  statement  in  writing,  in  cross-examining  on  it, 
it  is  not  necessary  to  shew  him  the  writing,  but  if  it  is 
intended  afterwards  to  contradict  him  by  such  writing, 
then,  before  the  contradictory  proof  can  be  given,  his 
attention  must  first  be  called  to  those  parts  of  the 
writing  which  are  to  be  used  for  the  purpose  of  so 
contradicting  him  (c). 

Persons  were  also  formerly  excluded   from   giving  Persons 
evidence  if  in  any   way    interested  in   the   result  of  the  result  of 
the  action,  either  as  parties  or  otherwise  (d),  but  this  JJJU^f  were 
is  not  so  now.      The  first  provision  on  the  subject  was  excluded  from 

.  ^iviug 

made  by  Lord  Denman's  Act  (c),  which  provided  that  evidence,  but 
no  person  offered  as  a  witness  should  be  thereafter  uo  now 
excluded  from  giving  evidence  by  reason  of  incapacity 
from  interest,  but  this  was  not  to  extend  to  render 
competent  any  person  actually  a  party  to  any  suit, 
action,  or  proceeding  (/).  By  a  later  Act  (y),  however, 
it  was  provided  that  even  the  parties  to  any  action 
should  be  both  competent  and  compellable  witnesses  (A), 
except  in  proceedings  instituted  in  consequence  of 
adultery,  or  in   actions   for  breach  of  promise  of  mar- 


fa)  17  &  18  Vict.  c.  125,  s.  22.  (6)    Sect.  23. 

(c)  Sect.  24.  (d)  Powell's  Evidence,  30. 

(c)  6&7  Vict.  c.  S5.  (/)Sect.  I. 

{g)  14  &  15  Vict.  c.  99.  (/')  Sect.  2. 
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Vrovision  of  riage  (i).  And  it  has  now  been  provided  by  the 
ESJJ    Evidence  Amendment  Act,  I  869  (k),  that  the  parties 

Act.  1869.  |-0  any  action  of  breach  of  promise  of  marriage  shall  be 
competent  to  give  evidence  in  such  action,  provided, 
however,  that  no  plaintiff  in  any  such  action  shall 
recover  a  verdict  unless  his  or  her  testimony  shall  be 
corroborated  by  some  other. material  evidence  in  support 
of  such  promise  (/) ;  and  that  the  parties  to  any  pro- 
ceedings instituted  in  consequence  of  adultery,  and  the 
husbands  and  wives  of  such  parties,  shall  be  competent 
to  give  evidence  in  such  proceeding ;  provided  that  no 
witness  in  any  proceeding,  whether  a  party  to  the  suit 
or  not,  shall  be  liable  to  be  asked,  or  bound  to  answer, 
any  question  tending  to  shew  that  he  or  she  has  been 
guilty  of  adultery,  unless  such  witness  shall  have 
already  given  evidence  in  the  same  proceeding  in  dis- 
proof of  his  or  her  alleged  adultery  (m). 

Husbands  and        Not  only  were  the  actual  parties  to  actions  excluded 

wives  of 

witnesses.  from  giving  evidence,  but  the  rule  applied  to  the  hus- 
bands and  wives  of  such  witnesses  (n),  but  this  is  not 
so  now  (0).  The  Act  upon  this  subject,  however,  also 
provides  that  no  husband  shall  bo  compellable  to  dis- 
close any  communication  made  to  him  by  his  wife 
during  the  marriage,  and  no  wife  shall  be  compellable 
to  disclose  any  communication  made  to  her  by  her 
husband  during  the  marriage  (  p). 

An  idiot  An  idiot  is  incapable  of  giving  evidence  (q),  and  so 

cannot  give 

(i)  14  &  15  Vict.  c.  99,  s.  4.  And  in  criminal  cases  the  prisoner  is 
also  now  a  competent  witness  by  reason  of  the  Criminal  Evidence  Act, 
1898(61  &  62  Vict.  c.  36). 

(k)  32  &  __  Vict.  c.  68.  (I)  Sect.  2. 

(m)  Sect.  3.  (11)  See  Powell's  Evidence,  41. 

(0)  16  &  17  Vict.  c.  S3,  s.  2.  Under  the  Married  Women's  Property 
Acts,  1882  (45  &  46  Vict.  c.  75,  s.  12)  and  1884  (47  &  48  Vict.  c.  14, 
s.  1),  in  any  proceeding,  civil  or  criminal,  under  the  Act  of  1882,  a 
husband  and  wife  are  rendered  competent  to  give  evidence  against 
each  other.  As  to  the  omission  from  the  Act  of  1882  which  gave  rise 
to  the  Act  of  1884,  see  Re  /.  v.  BritUeton,  12  Q.  B.  D.  266. 

(p)  16  &  17  Vict.  c.  83,  s.  3.  See  also  as  to  criminal  cases,  the 
Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  ss.  I,  4. 

(7)  Powell's  Evidence,  24. 
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is  a   lunatic,  except  during  a  lucid   interval,  when,  if  evidence,  nor 

.     .  i      •  i   •    ,  ii'  c     i.i     (;,n  a  lunatic, 

duly  proved  that  it  is  a  lucid  interval,  he  is  a  perfectly  except  during 

competent  witness  (r).  interval. 

A  deaf  and  dumb  person  is  a  competent  witness  a  deaf  and 
through  the  means  of  signs,  or  by  an  interpreter,  if  it  [.""[^1*™' 
seems  that  he  has  sufficient  understanding  (s).  evidence. 

Children   may  or  may  not  be   competent  witnesses,  As  to  the 

, .  ,  ,i         testimony  of 

the  matter  entirely  depending  upon  whether  they  children. 
have  sufficient  intelligence.  "  Age  is  immaterial,  and 
the  question  is  entirely  one  of  intelligence,  which, 
whenever  a  doubt  arises,  the  Court  will  ascertain  to 
its  own  satisfaction  by  examining  the  infant  on  his 
knowledge  of  the  obligation  of  an  oath,  and  the 
religious  and  secular  penalties  of  perjury.  Although 
tender  age  is  no  objection  to  the  infant's  competency, 
he  cannot,  when  wholly  destitute  of  religious  edu- 
cation, be  made  competent  by  being  superficially 
instructed  just  before  a  trial  with  a  view  to  qualify 
him.  A  judge  may,  in  his  discretion,  postpone  a 
trial  in  order  that  a  witness  may  be  instructed  in  the 
nature  of  an  oath,  but  the  inclination  of  judges  is 
against  this  practice  "  (f). 

It  has  been  stated  that  deeds  and  other  documents 
thirty  years  old,  and  coming  from  the  proper  custody, 
prove  themselves  (u) ;  in  cases  when  this  is  not  so  it 
is  important  to  understand  the  different  ways  in  which 
they  may  be  proved. 


(r)  Powell's  Evidence,  25.  The  distinction  between  an  idiot  and  a 
lunatic  is,  that  the  former  has  always,  even  from  his  birth,  been  devoid 
of  understanding,  whilst  the  latter  has  by  some  subsequent  event  been 
deprived  of  it.     Powell's  Evidence,  24,  25  ;  see  also  ante,  p.  259. 

(s)  Powell's  Evidence,  25. 

(I)  Powell's  Evidence,  25,  26.  On  the  hearing  of  a  charge  under  the 
Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict.  c.  69),  s.  4,  a 
child  may  give  evidence  though  not  understanding  the  nature  of  an 
oath,  and  the  child  need  not  be  sworn.  Such  child's  evidence  must, 
however,  be  corroborated. 

(tt)  Ante,  pp.  490,  491. 
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it  is  not  now  "  It  was  a  common  law  principle  that  where  a  writing 
caiuifattlst-  was  attested,  the  witnesses,  or  one  of  them,  must  be 
iug  witness       called  to  prove   the  execution  of  the  instrument;  and 

to  prove  au  r  .  , 

instrument  it  was  not  competent  to  a  party  to  prove  it  even  by 
attos2Cng  tne  admission  of  the  persons  by  whom  it  was  exe- 
cuted "  (x).  The  most  apt  and  usual  way  even  now  of 
proving  any  instrument  which  has  been  attested  is  un- 
doubtedly, in  the  absence  of  admission,  by  calling  the 
attesting  witness ;  but  this  is  not  generally  absolutely 
necessary,  it  having  been  provided  that  "  it  shall  not 
be  necessary  to  prove  by  the  attesting  witness  any 
instrument  to  the  validity  of  which  attestation  is  not 
requisite,  and  such  instrument  may  be  proved  by  ad- 
mission or  otherwise,  as  if  there  had  been  no  attesting 
witness  thereto  "  (3/). 

Different  ways  Instruments,  therefore,  not  requiring  attestation  may 
1"  J'uTnents '  be  proved  in  any  of  the  following  ways : — 

not  requiring  T      By  admission. 

attestation  •>  ..... 

may  be  proved.        2.   By  calling  the  attesting  witness,  if  there  is  one. 

3.  By  calling  any  person  who  actually  saw  the 
writing  or  signing,  or  the  party  who  wrote  it  or  signed 
it  himself. 

4.  By  calling  a  witness  who  has  acquired  a  know- 
ledge of  the  writing  in  question,  by  having  seen  the 
person  write  at  some  other  time,  even  though  only 
once,  or  by  having  had  correspondence  with  such 
person  which  has  been  acted  upon. 

5.  By  comparison  of  the  writing  in  question  with 
any  writing  proved  to  the  satisfaction  of  the  judge  to 
be  genuine  (z). 

Notice  to  As  to  the  first  of  the  above  modes  of  proof,  it  may 

inspect  anil  ,  _     .  .  .  ,       ,      .       . 

admit.  be  mentioned  that  a  notice  to  inspect  and  admit,  i.e.  a 

notice  to  the  other  party  or  parties   to  the  action  to 

(x)  Powell's  Evidence,  333. 

(y)   17  &  18  Vict.  c.   125,  a.  26  ;  see,  however,  on  this  enactment, 
R°.  Rice,   32  Ch.  D.  35  ;  55  L.  J.  Ch.  799  ;  54  L.  T.  589  ;  34  W.  R. 

749- 

(:)  Powell'3  Evidence,  399,  400. 
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inspect  some  document  and  admit  its  execution,  is 
usually  given  just  before  the  trial  of  most  actions  ; 
the  other  party  or  parties  can  then  inspect  the  docu- 
ment, and  give  an  admission,  and  this  saves  further 
proof  of  execution,  and  in  case  of  refusal  or  neglect  to 
admit,  the  costs  of  proving  the  document  have  to  be 
borne  by  the  party  so  neglecting  or  refusing,  what- 
ever may  be  the  result  of  the  action,  unless  at  the 
trial  the  judge  certifies  that  the  refusal  to  admit  was 
reasonable ;  and  no  costs  of  proving  any  document  are 
allowed  if  such  notice  has  not  been  given,  unless  in  the 
opinion  of  the  taxing-master  the  omission  to  give  the 
notice  has  been  a  saving  of  expense  (a).  The  object, 
therefore,  of  giving  this  notice  is  to  get  the  document 
admitted,  or  to  throw  the  expense  of  its  proof  on  the 
opponent  or  opponents  (b). 

Any  admission  made  under  such  a  notice  as  is  last  Meaning  of  au 
mentioned   is   made  "saving  all  just  exceptions"  (c),  i,eing made 
that  is,  that  the  party  admits  nothing  more  than  the  j^excep-1 
bare  execution,  so  that,  for  instance,  the  admission  by  tions." 
a  person  of  his  handwriting  to  a  bill,  has  been  held  not 
to  preclude  him  from  objecting  to  its  admissibility  in 
evidence  on  the  ground  of  its  being  unstamped  (d). 

The  last  of  the  before-mentioned  modes  of  proof  of  As  to  proof  by 
handwriting,  viz.,  by  comparison  with  other  writings  by  handwriting. 
the  same  person,  proved  or  admitted  to  be  genuine, 
was  not  formerly  allowed  (Y),  but  it  is  now  otherwise 
by  reason  of  the  provisions  of  the  Common  Law  Pro- 
cedure Act,  1854  (/).  Under  this  enactment  persons 
skilled    in    comparing    handwritings    may    be    called, 

(«)  15  &  16  Vict.  c.  76,  s.  117. 

(b)  As  to  the  notice  to  produce  usually  given  before  going  to  trial, 
see  ante,  p.  481  ;  and  as  to  both  notices,  see  Iudermaur's  Manual  of 
Practice,  171.  Also  as  to  a  notice  to  admit  facts,  see  Order  xx\ii. 
rule  4  ;  Indermaur's  Manual  of  Practice,  114. 

(c)  15  &  16  Vict.  c.  76,  s.  117. 

(d)  Vane  v.    Whittington,  2  Dowl.  (N.  S.)  757. 

(e)  Doe  d.  Mudd  v.  Suckcrmore,  5  A.  &  E.  703. 
(/)  17  &  18  Vict.  c.  125,  s.  27. 

2    I 


493 


OF    EVIDENCE    IN    CIVIL    CASES. 


To  prove 

instruments, 
actually 
requiring 
attestation, 
the  attesting 
witness  must 
be  called ; 


unless  dead, 
or  abroad,  or 
not  to  be 
found. 


What  it  is 

sufficient  for 
an  attesting 
witness  to 
depose  to. 


though  quite  unconnected  with  the  writer,  to  prove 
that  by  a  comparison,  and  a  careful  observance  of  the 
different  letters,  and  the  general  style,  with  a  docu- 
ment or  documents  proved  or  admitted  to  be  genuine, 
they  are  of  opinion  that  the  handwriting  in  question 
is  the  work  of  the  same  person  ;  but  this  kind  of 
evidence,  from  its  manifest  uncertainty,  has  of  late 
years  been  much  disfavoured.  For  the  purpose  of 
comparison  the  disputed  writing  must  always  be  pro- 
duced in  court,  so  that  the  enactment  does  not  apply 
to  documents  which  are  not  produced,  and  of  which  it 
is  sought  to  give  secondary  evidence  (g). 

But  where  attestation  is  necessary  to  the  validity  of 
an  instrument,  and  proof  is  required  of  it,  the  attest- 
ing witness  or  one  of  the  attesting  witnesses,  if  living, 
must  be  called  as  a  witness  (A).  The  student  is  re- 
minded that  some  of  the  chief  instruments  requiring 
attestation  are  wills  and  codicils  to  wills  (i),  warrants 
of  attorney,  and  cognovits  (k),  bills  of  sale  (I),  and  ap- 
pointments under  powers,  and  other  instruments  which 
the  person  giving  the  authority  for  their  execution 
has  directed  shall  be  attested  (m).  When,  however,  an 
attesting  witness  is  dead  or  abroad,  or  for  some  other 
reason  cannot  be  produced  after  due  efforts  to  bring 
him  before  the  Court,  evidence  of  his  handwriting  may 
be  given  ;  and  if  there  are  several  attesting  witnesses 
who  cannot  be  produced,  generally  it  is  sufficient  to 
prove  the  handwriting  of  one  of  such  witnesses  (n). 

Although  an  attesting  witness,  on  being  called  to 
prove  the  execution   of  an  instrument,  states  that  he 

(g)  See  Day's  Common  Law  Procedure  Acts,  notes  to  sect.  27  of  17 
&  18  Vict.  c.  125  ;  Powell's  Evidence,  333. 

(k)   Whyrnan  v.  Garth,  8  Ex.  803. 

(1)    1  Vict.  c.  26,  s.  9. 

(k)   I  &  2  Vict.  c.  IIO,  s.  9  ;  32  &  33  Vict  c.  62,8.  2%  ;  ante,  pp.  10,  II. 

(/)  41  &  42  Vict.  c.  31,  b.  10  ;  45  &  46  Vict.  c.  43,  s.  8  ;  ante,  pp. 
114-122. 

(m)  As  to  the  execution  of  powers  of  appointment  by  will  or  deed 
respectively,  see  I  Vict.  c.  26,  s.  10,  and  22  &  23  Vict.  c.  35,  s.  12. 

(n)  Powell's  Evidence,  335  ;  and  see  Baxendale  v.  De  Valvicr,  57 
L.  T.  556. 


OF    EVIDENCE    IN    CIVIL    CASKS.  499 

does  not  remember  the  actual  fact  of  the  execution, 
but  yet  he  deposes  that,  seeing  his  signature  to  the 
attestation,  he  is  therefore  sure  he  saw  the  party 
execute  the  deed,  or  sign  the  document,  this  is  quite 
sufficient  proof  of  the  execution  (0). 

Probate  of  a  will,  or,  if  lost,  an  examined  copy,  or  an  Mode  of 
exemplification,  is  the  proper  and  conclusive  evidence  at^tm]1  " 
of  the  executors'  title,  and  the  validity  and  contents  of 
the  will  so  far  as  regards  personalty,  which  includes 
chattels  real  (p).  In  the  case,  however,  of  an  action 
involving  the  question  of  title  to  land,  or  any  descrip- 
tion of  realty,  it  was  formerly  necessary  to  produce  the 
original  will  (q),  but  the  Court  of  Probate  Act,  1857, 
provides  that  in  any  action,  where  necessary  to  estab- 
lish a  devise  of  or  affecting  real  estate,  it  shall  be  law- 
ful for  the  party  intending  to  establish  such  devise,  to 
give  to  the  opposite  party,  ten  days  at  least  before  the 
trial,  notice  that  he  intends  at  the  trial  to  give  in  evi-  Notice, 
dence,  as  proof  of  the  devise,  probate  of  the  will,  or 
letters  of  administration  with  the  will  annexed,  or  a  copy 
thereof,  stamped  with  any  seal  of  the  Probate  Court  (r)  ; 
and  in  every  such  case  such  probate  or  letters  of 
administration,  or  copy  thereof  respectively,  stamped 
as  aforesaid,  shall  be  sufficient  evidence  of  the  will 
and  its  validity,  notwithstanding  the  same  may  not 
have  been  proved  in  solemn  form,  unless  the  party 
receiving  such  notice  shall,  within  four  days  after 
such  receipt,  give  notice  that  he  disputes  the  validity 
of  such  devise  (s).  It  has  been  decided  that  even  in  Effect  of 
the  absence  of  a  counter-notice  the  probate  is  only  counter-notice. 
sufficient,  or  primd  facie  evidence,  and  that,  therefore, 
the  party  omitting  to  give  such  counter-notice  is  not, 

(0)  Per  Rayley,  J.,  Maugham  v.  lluhhurd,  8  B.  <fe  0.  16  ;  Powell's 
Evidence,  335. 

(/>)  Powell's  Evidence,  301,  302. 

(q)  Ibid.,  303,  304. 

(r)  Now  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High 
Court  of  Justice. 

(s)    20  &  21  Vict.  c.  77,  s.  64. 
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on  his  part,  precluded  from  giving  evidence  against  the 
validity  of  the  will  (t).  If  the  will  has  been  proved  in 
solemn  form,  it  is  provided  that  the  probate  shall  not 
only  be  sufficient,  but  conclusive  proof  («). 


Laud  Transfer 
Act,  1897. 


A  person  is 
not ;  lluwed 
to  make 
evidence  for 
himself ;  so, 
fni  instance, 
a  man's  books 
are  not 
evideno-  for 
him. 


As  regards  the  proof  of  a  devise  of  freeholds,  it 
appears,  however,  now  that,  by  reason  of  the  Land 
Transfer  Act,  1897  (v),  in  the  case  of  deaths  on  or 
since  January  I,  1898,  probate  either  in  common  or 
in  solemn  form  is  equally  conclusive  evidence  to  prove 
a  devise,  and  that  without  giving  any  notice.  The 
reason  is  that  the  Act  (w)  provides  that  all  enactments 
and  rules  of  law  relating  to  the  effect  of  probate  as 
regards  chattels  real,  shall  apply  to  real  estate  so  far 
as  the  same  are  applicable.  The  expression  "  real 
estate,"  however,  does  not  include  copyholds,  and 
therefore,  as  regards  a  devise  of  copyholds,  the  law 
still  remains  as  stated  in  the  last  paragraph  (x). 

A  person  is  not  allowed  to  make  evidence  for  him- 
self, so  that  a  person's  own  books  are  not  evidence  for 
him,  nor,  indeed,  is  anything  written,  said,  or  done 
by  a  person  having  an  interest,  any  evidence  for  him, 
for  this  would  be  self-serving  evidence.  But  many 
documents  and  facts,  not  in  themselves  evidence,  may 
be  admitted  to  refresh  a  witness's  memory  (y),  for 
here  he  speaks  to  the  facts  from  separate  knowledge, 
only  assisted  by  this  extraneous  matter;  thus,  for 
instance,  a  witness  may  refer  to  his  own  books  of 
account  for  this  purpose,  or  to  some  entry  in  a  diary 
or  other  book,  and  it  is  not  actually  necessary  that 
the  entry  should  have  been  made  at  the  time,  but  it  is 
sufficient  if  made  shortly  afterwards,  so  that  he  may 
be  presumed  then  to  have  had  accurate  memory  on  the 

(t)  Larraclaufjh  v.  Oreenhough,  Ir.  R.  2  Q.  13.  612. 

(m)  20  &  21  Vict.  c.  77,  8.  62. 

(v)  60  &  61  Vict.  c.  65. 

(w)  Sect.  2  (2). 

(x)  Sect.  1  (4). 

(y)  Powell's  Evidence,  336-339. 
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point  (z).  And  where  any  memorandum  or  entry  is 
produced  in  court  to  a  witness,  such  memorandum  or 
entry,  or  so  much  thereof  as  is  used  to  refresh  the 
witness's  memory,  must  be  shewn  to  the  opponent,  who 
is  entitled  to  cross-examine  on  it  (a). 


Witnesses  are  required  to  depose  to  facts,  and  not  Evidence  of 

matters 
opinion. 


to   give  forth   mere   matters  of  opinion,  but,  notwith 


standing  this,  there  are  many  cases  in  which  the 
opinion  partakes  in  its  nature  of  fact,  and  is  there- 
fore receivable  in  evidence.  In  Mr.  Powell's  work 
upon  Evidence  (h)  there  are  stated  to  be  three  classes 
of  civil  cases  in  which  evidence  consisting  of  matters 
of  opinion  is  receivable,  viz. : — 

1.  On  questions  of  identification;  e.g.  in  the  case 
of  a  long-absent  claimant  of  property,  or  in  the  case 
of  identification  of  handwriting. 

2.  To  prove  the  apparent  condition  or  state  of  a 
person  or  thing ;  e.g.  in  the  case  of  an  assault,  to 
prove  from  a  person's  manner  his  intention,  or  to 
prove  the  state  of  some  building,  or  of  some  goods  the 
subject  of  the  action. 

3.  To  prove  matters  strictly  of  a  professional  or 
scientific  character,  by  skilled  or  scientific  witnesses; 
r.if.  in  cases  of  terms  having,  in  some  business,  or 
amongst  a  particular  class,  a  special  and  peculiar 
meaning,  or  in  cases  where  words  of  a  scientific  or 
exceptional  character  are  used,  or  the  comparison  of 
handwriting  with  other  handwriting  to  tell  its  genuine- 
ness. And  not  only  may  a  witness  be  called  to  prove 
the  meaning  of  terms  or  matters  in  his  opinion,  but 
even  dictionaries  or  other  books  may  be  referred  to. 
The  evidence,  however,  by  experts,  of  matters  of  opinion, 
is  always  received  with  great  caution  (c). 

(z)  Powell's  Evidence,  338,  339  ;  Heywood  v.  Dodson,  14  L.  T.  2S; ; 
Buxton  v.  Qa/rfit)  44  L.  T.  287. 
(k)  Powell's  Evidence,  338. 

(b)  Pages  93,  94. 

(c)  See  per  Lord  Campbell,  10  CI.  &  F.  191  ;  and   see  also  ante, 
p.  498. 
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Affidavit  on 

interlocutory 

application 

may  contain 

statements 

founded 

merely  on 

belief. 


The  foregoing  remarks  apply  generally,  not  only 
to  oral  evidence,  but  also  to  affidavits :  but  on  inter- 
locutory applications  affidavits  may  contain  statements 
founded  only  on  the  deponent's  belief,  with  the 
grounds  of  such  belief,  so  that  practically  to  a  certain 
extent  hearsay  evidence  is  here  admitted  (d). 


Effect  of  tbe 
non-stamp- 
ing of  an 

instrument 
requiring  a 
stamp — time 
for  stamping, 
&c. 


A  document  requiring  a  stamp  cannot  be  given  in 
evidence  without  one,  except  in  criminal  proceedings, 
or  for  the  purpose  of  proving  some  collateral  or  inde- 
pendent fact  (r).  There  are  some  instruments  which 
require  to  be  stamped  before  execution,  e.g.  articles 
of  clerkship  to  a  solicitor  ;  but,  generally,  after  exe- 
cution fourteen  days  are  allowed  within  which  to 
stamp  an  agreement,  and  thirty  days  within  which  to 
stamp  an  instrument  under  seal;  and  an  instrument 
executed  abroad  may  be  stamped  within  thirty  days 
after  being  received  in  the  United  Kingdom.  If  not 
stamped  within  these  times,  the  unstamped  instrument 
can  only  be  stamped  on  payment  of  the  unpaid  duty, 
and  a  penalty  of  £iO,  and  also  by  way  of  further 
penalty,  where  the  unpaid  duty  exceeds  ;£io,  of 
interest  on  such  duty  at  the  rate  of  £5  per  cent,  per 
annum  from  the  day  upon  which  the  instrument  was 
first  executed  up  to  the  time  when  such  interest  is 
equal  in  amount  to  the  unpaid  duty  (/). 


Who  objects  If  an  instrument  is  not  stamped,  or  has  been  in- 

of  stamp.  ie"Cy  sufficiently  stamped,  the  opponent  may,  when  it  is 
tendered  in  evidence,  object  to  it  on  that  ground ;  but, 
strictly,  it  is  the  place  of  the  officer  whose  duty  it  is 
to  read  the  instrument,  to  call  the  attention  of  the 
judge  to  the  fact ;  and  even  then,  if  the  instrument 
is   one  which   may  legally  be  stamped  after  execution, 


(d)  Order  xxxviii.  rule  3  ;  Inderinaur's  Manual  of  Practice,  229. 

(1?)    Powell's  Evidence,  537,  542. 

(/)  54  &  55  Vict.  c.  39,  8.  15.  The  Commissioners  of  Inland 
Revenue  have,  however,  in  special  cases,  power  to  remit  or  reduce  tho 
penalty  on  memorial  to  them.     See  ante,  p.  315,  note  (k). 
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it  may,  on  payment  to  such  officer  of  the  amount  of 
the  unpaid  duty  and  the  aforesaid  penalty  payable 
on  stamping,  and  also  on  payment  of  a  further  sum 
of  £i,  be  received  in  evidence,  saving  all  just  excep- 
tions on  other  grounds  (g). 

III.   Cases  of  Privileqe. — It  has  been  pointed  out,  HI.  Caseaof 

privilce 

in  discussing  the  subject  of  libel  and  slander,  that 
there  are  certain  circumstances  in  which  a  party  is 
privileged  to  make  assertions  which  in  ordinary  cases 
would  be  libellous  or  slanderous,  but  which  are  from 
such  circumstances  prevented  from  being  so  (h).  So, 
also,  in  matters  of  evidence,  generally  speaking  a  wit- 
ness must  answer  all  questions  put  to  him  relating 
to  the  subject-matter  of  the  action ;  or  in  any  way 
relevant  to  it ;  but  there  are  certain  cases  in  which, 
from  special  circumstances,  either  the  witness  is  pri- 
vileged from  being  obliged  to  disclose  the  matter, 
or  some  third  person  has  a  right  to  object  to  his 
doing  so. 

There  are  two  chief  cases  of  privilege,  viz.  : — 

i.   A  witness  is  not   compellable   to   disclose   any  i.  Facta  that 

.     .  .  .  may  teinl  to 

matter  that  may  tend  to  criminate  him,  or  to  expose  criminate. 

him  to  a  penalty  (i)  ;   and 

2.    Professional    communications    between    counsel,  2.  Professional 

,      .         .      ,  ...  -,       .      eommunicu- 

solicitors,  or  their  clerks,  and  their  clients,  made   111  tions. 
confidence,  cannot  be  disclosed  without  the  client's  con- 
sent, nor  can  a  client  be   compelled   to   disclose   any 
communication  made  in  confidence  to  such  professional 
adviser  (/.). 

As  to  the  first  case  of  privilege.      The  question  at  JJ|°^rmilMJ 
once  presents  itself,  who  is  to  be  the  person  to  judge  whether 

(7)  54  &  55  Vict.  c.  39,  s.  14. 

(h)  See  ante,  pp.  392-397. 

(i)    Powell's  Evidence,  100. 

(k)  Ibid  ,  106,  107  ;  Eadie  v.  Anderson,  52  L.  J.  Ch.  81  ;  31  W.  U. 
320  ;  47  L.  T.  543.     It  seems  also  that  statements  made  at  joint  con 
saltations  between  parties,  and  their  counsel,  or  their  solicitors,   are 
privileged;    Rochefoucauld    v.  Boustcd,  65  L.   J.  Ch.  794;    74  "•    *■ 
7  S3. 
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stnswqnng 
■  questiou 
may  tend 
to  criminate 

witness. 


of  whether  or  not  a  question  asked  has  a  tendency  to 
criminate  the  witness  or  expose  him  to  a  penalty — the 
person  asked  the  question,  or  the  presiding  judge  ? 
After  various  conflicting  dicta  (7)  the  law  may  be  now 
stated  to  be  as  follows :  Where  a  witness  refuses  to 
answer  a  question  put  to  him  on  the  ground  that  his 
answer  may  tend  to  criminate  him,  his  mere  state- 
ment of  his  belief  that  his  answer  will  have  that  effect 
is  not  enough  to  excuse  him  from  answering,  but  the 
Court  must  be  satisfied,  from  the  circumstances  of  the 
case,  and  the  nature  of  the  evidence  which  the  witness 
is  called  upon  to  give,  that  there  is  reasonable  ground 
to  apprehend  danger  to  him  from  his  being  compelled 
to  answer.  But  if  it  is  once  made  to  appear  that  the 
witness  is  in  danger,  great  latitude  should  be  allowed 
to  him  in  judging  for  himself  of  the  effect  of  any  par- 
ticular question.  Subject  to  this  reservation,  the  judge 
is  bound  to  insist  on  the  witness  answering,  unless  he 
is  satisfied  that  the  answer  will  tend  to  place  him  in 
peril  (m). 

Where  a  question  is  asked  a  witness  which  will  not 
actually  tend  to  criminate  him  or  expose  him  to  any 
penalty,  but  is  yet  one  the  answer  to  which  may  tend 
to  degrade  him,  if  it  is  not  actually  material  to  the 
issue,  but  merely  some  point  tending  to  affect  his 
character,  and  thus  reduce  damages,  or  to  have  some 
other  incidental  effect,  he  is  not  bound  to  answer 
it  (n). 

Distinction  This  first  case  of  privilege  has  always  been  wider  in 

an<l  equity  as    equity  than   at  law ;   for  in  equity  any   question  the 

BrifSege?"6  "f  answer   to   which    might   subject  the   witness   to   any 

pains  or  penalties,  or   to  ecclesiastical    censure,  or  a 

(/)  See  Fisher  v.  Ronald,  12  C  B.  762;  Reg.  v.  Garbett,  1  Den. 
236  ;  Reg.  v.  Boyet,  1  li.  &  S.  311  ;  and  see  per  Parke,  B.,  in  Osborne 
v.  London  Dock*  Co.,  IO  Ex.  698. 

im)  Ex  parte  Reynolds,  rt  Reynolds,  20  Ch.  D.  294  ;  51  L.  J.  Ch. 
766  ;  46  L.  T.  508  ;  30  W.  R.  651. 

(11)  Powell's  Evidence,  105,  106. 
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forfeiture  of  interest,  has  been  held  to  be  within  fcbe 
rule  (o)  ;  and  it  is  presumed  that,  as  the  rules  of  equity 
are  now  generally  to  prevail  (p),  this  is  now  the  case 
in  all  divisions  of  the  High  Court  of  Justice. 

The  rule  of  privilege  upon  this  ground  extends  not  Privilege  of  a 
only  to  a  man  himself,  but  also  to  his  wife,  so  that  a 
wife  cannot  be  compelled  to  answer  any  question  which 
may  expose  her  husband  to  such  consequences  (q). 

A  witness  cannot  object  to  answer  any  question  upon  No  privilege 

,,  -i    ,i      ^   1  •  lT  l-i.      I  >y  reason  that 

the  mere  ground  that  his  answer  might  expose  mm  to  answer might 
a  civil  action  (r).  LTdvif™8 

action. 

A  witness  may,  of  course,  waive  his  privilege  and  A  witness  may 
answer  at  his  peril,  for  he  is  the  party  concerned,  and  privilege  and 
if  he  chooses  to  waive  the  privilege  that  the  law  allows  J'^'^* 
him,    there   is   nothing    to   prevent   his   doing   so   (s).  tending  to 

.,.,.,,  i      criminate  him 

There  are  several  cases  in  which  it  has  been  expressly  if  i,e  chooses, 
provided,  by  different  statutes,  that  a  witness  cannot 
refuse  to  answer  questions  as  to  certain  matters  on 
the  ground  that  the  answers  would  criminate  him,  but 
that  such  answers  shall  not  be  used  against  him  in 
a  criminal  proceeding  arising  out  of  the  same  transac- 
tion (t).  With  regard  to  a  bankrupt  being  examined 
under  the  Bankruptcy  Act,  1883,  as  to  his  property,  Bankruptcy. 
he  is  bound  to  make  the  fullest  disclosure,  and  is  not 
entitled  to  any  privilege  on  the  ground  that  his  answer 
may  tend  to  criminate  him  (a). 

(o)  Powell"s  Evidence,  106. 

(p)  Judicature  Act,  1873,  s.  25  (11). 

((/)  Cartwrvgkt  v.  Green,  8  Ves.  410;  Powell's  Evidence,  102. 

(r)   Powell's  Evidence,  102. 

(s)   Ibid. 

(t)  Ibid.,  103-105.  Thus  in  an  inquiry  under  the  Explosive  Sub- 
stances Act,  1883  (46  Vict.  c.  3),  a  witness  examined  thereunder  is 
not  excused  from  answering  any  question  on  the  ground  that  the 
answer  thereto  may  criminate,  or  tend  to  criminate  him  ;  but  any 
statement  made  by  any  person  in  answer  to  any  question  put  to  him 
<>n  such  an  examination  is  not,  except  in  the  case  of  an  indictment  or 
other  criminal  proceeding  for  perjury,  admissible  in  evidence  against 
him  in  any  proceeding,  civil  or  criminal.     (Sect.  6  (2).) 

(k)  Ex  parte  Schofield,  re  Firth,  6  Ch.  D.  230  ;  46  L.  J.  Pk.  112. 
As  regards  frauds  by  agents,  bankers,  or  factors,  it  is,  however,  pro- 
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In  the  case  of 

nional 
communica- 
tions the 
privilege  is 
the  client's. 


In  cases  of 
privilege 
upon  this 
ground  the 
relationship 
of  solicitor 
and  client 
need  not  he 
existing  at 
the  time. 


Re'j.  v 
iti'I  Railton. 


As  to  the  second  chief  ground  of  privilege,  this  is 
of  a  very  different  nature,  for  in  the  first  case  the 
privilege  is  always  that  of  the  witness,  which  he  may 
at  his  option  waive,  but  in  this  case,  where  counsel, 
solicitors,  or  their  clerks  are  witnesses,  the  privilege 
is  not  theirs,  but  that  of  the  client,  and  it  is  not  in 
such  a  case  the  witness  who  may  waive  the  privilege, 
but  the  client ;  and  if  the  client  does  not  so  waive  it, 
then  the  witness  is  not  allowed  to  make  any  such  dis- 
closure (x).  And  for  this  case  of  privilege  to  exist,  it 
is  not  necessary  that  the  position  of  solicitor  and  client 
should  be  actually  subsisting  at  the  time  ;  it  is  quite 
sufficient  if  it  has  existed  at  some  past  time,  and  the 
communication  in  question  took  place  whilst  that  re- 
lationship existed.  This  rule  of  privilege  is  founded 
upon  principles  of  public  policy,  for  if  some  such  rule 
did  not  exist,  no  man  would  know  what  he  was  safe  in 
disclosing  to  his  professional  adviser  (//).  However,  it 
must  be  borne  in  mind  that  a  communication  made  by 
a  client  to  his  solicitor,  not  with  the  view  of  obtaining 
advice,  but  for  the  purpose  of  obtaining  information 
upon  some  matter  of  fact,  or  for  some  purpose  other 
than  in  the  ordinary  position  of  solicitor  and  client, 
is  not  privileged  (z) ;  and  also  that  professional  con- 
fidence and  professional  employment  are  essential  to 
render  communications  between  solicitors  and  their 
clients  privileged.  Where,  therefore,  the  client  has 
a  criminal  object  in  view  in  his  communication  with 
his  solicitor,  one  of  these  elements  must  necessarily  be 
absent,  and  a  communication  between  a  solicitor  and 
his  client,  which  was  a  step  preparatory  to  the  com- 
mission  of    a   criminal  offence,   is   admissible   as   evi- 


vided  that  a  statement  or  admission  made  by  any  person  in  any  com- 
pulsorj  examination  in  bankruptcy  shall  not  be  evidence  against  that 
person  in  any  proceeding  in  respect  of  any  such  offence  (53  &  54  Vict. 

C.    71,   8.   27). 

(x)  Wihon  v.  Raxtall,  4  T.  R.  759. 

\y)  See  per  Lord  Brougham,  in  Bolton  v.  Corporation  of  Liverpool,  I 
M.  &  K.  84. 

(z)  See  Powell's  Evidence,  117,  1 18;  O'Shca  v.  Wood,  65   L.  T.  30. 
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dence    iu    the    prosecution     of     the    client    for    such 
'offence  (<i). 

A  solicitor  employed  to  obtain  the  execution  of  a  Solicitor. 

.   ■  «      i  •  •  ,       ]      -,      :m  :il  testing 

deed,  and  who  is  one  of  the  witnesses,  is  not  precluded,  witness, 
on  tbe  ground  of  breach  of   professional  confidence,  JJ^J^6 
from   giving  evidence  as  to  what  passed  at   the  time 
of    execution,    by    which    the    deed    may    be    proved 
invalid  (b). 

The  student  will  observe  that  part  of  the  rule  in  A  client  also 

....  .  ,  ,.       .  cannot  he 

this   class  of   cases  of  privilege   is  also  that  a   client  compeiied  to 
cannot   be   compelled   to   disclose   any   communication  ^fitential 

made    in    confidence    to    his   professional    adviser   (c).  communica- 
tions niacin 
This  seems  to  follow  naturally  upon  the  same  reason-  t0  his  pro- 

ing,  and  here,  of  course,  the  privilege  is  that  of  the  f""^"* 

witness.      This  privilege  of  the  client  can   always  be 

waived   by   him,   and    if   waived,   a   witness   who    has 

objected  to  answer  a  question  on  the   ground  of  his 

client's  privilege  must  then  answer  it. 

It  seems  that  a  solicitor  called  upon  to  produce  any  it  is  for  a 

.         ,  ...  j  •       solicitor  to 

document   of  his   clients,  must  exercise   his  own   dis-  decide 
cretion  as  to  producing  it,  and  that  it  is  not  for  the  jJjjjJSrt  he 
iud^e  to  decide  whether  or  not  it  ought  to  be   pro- is  called  on 

J       °  .  .  ,.  j  to  produce  is 

duced  (d).  Where,  however,  an  inquiry  was  directed  privileged. 
as  to  what  separate  estate  a  married  woman  was 
entitled,  and  the  solicitor  for  the  married  woman's 
trustees  was  subpoenaed  on  the  inquiry  to  produce 
documents,  and  he  refused  on  the  ground  of  privilege 
to  produce  a  deed  under  which  the  married  woman 
was  entitled  to  certain  separate  property,  and  also 
refused  to  state  the  names  of  the  trustees,  it  was  held 
that  the  privilege  could  not  be  claimed,  and  that  he 


(a)  Req.  v.  Cox  and  RailUm,  14  Q.  B.  D.  153  ;  54  L.  J.  M.  C.  41  . 
52  L.  T.25  ;  ^  W.  K.  396. 

(6)  Crawcour  v.  Salter,  18  Ch.  D.  30  ;  45  L.  T.  62. 

(<•)  Ante,  p.  503. 

((/)  Volant  v.  Soyer,  12  C.  B.  231. 
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must  both  produce  the  deed  and  state  the  names  of 
the  trustees  (c). 

a  document  Although  some  document  originally  in  a  solicitor's 

r^Hcitor's11     possession  would,  had  it  remained  in  his  possession, 
hands,  is  not    have  been  privileged,  yet,  if  he  has  parted  with  it  to 

privileged  ,       *  ,  7  ,     ,  if-,         .1  j 

if  he  parts  some  other  person,  although  he  should  not  have  done 
so,  yet  the  privilege  is  gone,  and  it  may  be  given 
in  evidence  by  the  party  into  whose  possession  it  has 
come  (/). 

No  privilege  This  case  of  privilege  does  not  extend  beyond  the 

of  medical        persons  named  (g);  thus,  medical  men  (h)  and  clergy- 
men and  raen  ({\  are  not  within  the  rule,  though  some  doubts 

clergymen.  J  '  \ 

have  been  expressed  as  to  the  latter  (A). 

Communica-  All  communications  in  or  with  reference  to  litigation, 

Ii;!juiii^""ut  which  are  expressed  to  be  "without  prejudice,"  are 
privileged  (I).  But  when  an  offer  is  made  in  a  letter 
written  "  without  prejudice,"  and  such  offer  is  accepted, 
or  when  an  admission  is  made  in  a  letter  subject  to  a 
condition,  and  such  condition  has  been  performed,  the 
letter  can  be  used  in  evidence  against  the  writer, 
notwithstanding  that  it  was  written  "  without  pre- 
judice" (??i).  A  letter  cannot  be  made  privileged  by 
being  simply  marked  "private  and  confidential"  (n). 
Anonymous  letters  sent  to  a  barrister  or  solicitor  with 
reference  to  a  matter  in  which  he  is  concerned  are 
privileged,  but  not  anonymous  letters  sent  to  a  party 

(e)  Bursill  v.  Tanner,  16  Q.  B.  D.  1  ;  55  L.  J.  Q.  B.  53  ;  34  W.  R. 
35  ;  53  L.  T.  446. 

(/)  See  Cleave  v.  Jones,  21  L.  J.  Ex.  105. 

(.7)  See  ante,  p.  503. 

[Ii)    Lei  v.  Jl a m merlon,  12  W.  R.  975. 

(t)    Broad  v.  Pitt,  M.  &  M.  233. 

1/  See  Powell's  Evidence,  121,  122.  A  pursuivant  of  Heralds' 
College  is  not  in  the  position  of  a  legal  adviser,  and  communications 
between  him  and  the  person  employing  him  are  not  privileged  (Slade 
\.  Tucker,  14  Oh.  I).  824  ;  49  L.  J.  Ch.  644  ;  28  W.  R.  807). 

[I)  Walker  v.  WUsher,  23  Q.  B.  D.  337  ;  58  L.  J.  Q.  B.  501  :  37 
\V.  K.  723. 

(m)  Powell's  Evidence,  251,  252. 
I  Kitcai  v.  Short,  48  L.  T.  641. 
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to  the  action   himself  (o).      Letters  between  a  country 
solicitor  and  his  town  agents  are  privileged  (p). 

In  addition  to  the  foregoing  may  be  mentioned  two  Some  other 
other  cases  of  privilege,  which,  however,  are  of  much  j,"-^',,,, 
less  importance  in  civil  proceedings  than  the  two  chief 
cases  that  have  been  given.  The  first  is,  that  a  witness 
cannot  be  asked,  and  will  not  be  allowed  to  state,  any 
facts,  or  to  produce  any  documents,  the  disclosure  of 
which  may  be  prejudicial  to  the  public  interest  (q),e.g. 
in  the  case  of  some  high  documents  of  State.  The  state  docu- 
second  is,  that  evidence  may  sometimes  be  excluded  in 
a  civil  case  on  the  ground  of  indecency  (r) ;  but  the 
indecency  must  be  something  of  a  very  exceptional 
character,  as  tending  to  outrage  all  conventional  pro- 
priety, or  involving  some  matter  particularly  affecting 
domestic  morality.  It  may,  however,  be  safely  stated 
that  this  rule  is  of  such  a  very  fine  nature  as  to  be 
practically  of  very  little  importance,  or  perhaps  of  no 
importance  at  all. 

IV.   Of  some    miscellaneous    points    on   the    law    of  iv.  Misceiia- 

"'  l  v    neous  points  on 

evidence.  the  law  of 

evidence. 

In  any  action  the  onus  probandi,  or  burden  of  proof,  The  onus 
is  on  the  person  who  asserts  the  affirmative  side  of  the  {'^  person8  c 
question  (s),  that  is  to  say,  that  any  person  who  asserts  *2j®rfci°?  th.e 
a  fact  is   bound   to   prove  that   fact   to  enable  him    to  an  action. 
succeed  in  his  case,  and  it  is   not  necessary  for  the 
person  alleging  the  negative,  to  prove  it  in  the  first 
instance.      At  a  trial,  therefore,  it  is  generally  for  the 
person  on  whom  the  affirmative  lies  to  begin.      In  all 
cases,    by  the    affirmative   is    not  merely    meant   the 
affirmative   in   point   of   form,  but  the   affirmative   in 
substance,  and  the  true  test  for  determining  on  whom 

(o)  Be  Hollomuj,  Young  v.  Ilollouay,  12  P.  D.  167  ;  56  L.  J.  P.  Si  ; 
57L.T.  515;  35W.It.75i- 

(p)   Catt  v.  Tourlc,  19  W.  R.  56. 

(q)  Powell's  Evidence,  125. 

(r)  Ibid.,  130,  331. 

(s)  See  Brown's  Law  Diet.  374,  tit.  "  Onus  probandi." 
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the  affirmative  lies  is  this :  If  no  evidence  was  offered, 
who  would  be  unsuccessful  in  the  action  ?  It  is  for 
the  party  who  would  be  unsuccessful  in  such  event  to 
commence  (t). 

An  instance  Instances  without  number  to  illustrate  the  foregoing 

of  this.  remarks  could  be  easily  given.      Thus,  take  an  ordinary 

action  for  goods  sold  and  delivered :  here,  if  the  de- 
fendant in  his  statement  of  defence  denies  the  sale 
and  delivery,  or  otherwise  puts  the  question  in  issue, 
if  the  plaintiff  offered  no  evidence  the  verdict  would 
be  for  the  defendant,  so  here  the  onus  probandi  lies  on 
the  plaintiff;  but  if  the  defendant  admits  the  sale 
and  delivery  of  the  goods,  but  sets  up  some  counter- 
claim against  the  plaintiff,  in  this  case,  if  the  de- 
fendant gave  no  evidence,  the  verdict  would  be  for 
the  plaintiff,  so  here  the  onus  probandi  lies  on  the 
defendant. 

iiut  sometimes  But  there  are  numerous  cases  in  which,  in  conse- 
trono?3£  quence  of  presumptions  of  the  law,  the  onus  probandi 
law  puts  the  jies  on  the  party  on  whom  it  would  not  lie  but  for 
,,■1,1*  probandi  .  .  .  t 

where  it  such  presumption.      Thus,  in  an  action  on  any  ordinary 

othew'be  be.  simple  contract,  it  is  for  the  plaintiff  to  prove  that 
the  essentials  of  a  simple  contract  exist,  unless  the 
contract  is  admitted  by  the  defendant  (n) ;  but  as 
bills  of  exchange  and  promissory  notes  are  presumed 
to  have  been  given  for  a  valuable  consideration  until 
the  contrary  is  shewn  (x),  here  it  lies  on  the  party 
who  denies  the  consideration  to  prove  his  denial.  It 
is,  however,  sufficient  for  a  defendant  to  prove  some- 
thing in  the  nature  of  fraud  in  the  prior  dealings 
with  the  instrument,  and  if  he  does  this,  the  plain- 
tiff is  then  bound  to  shew  how  he  became  possessed 
of  it  (y). 

(t)  Amos  v.   //wjhes,   I   M.  &  Rob.  464;    Indermaur's  Manual  of 
Practice,  179,  180. 

(u)  As  to  what  are  the  essentials  of  a  simple  contract,  see  antc,p.  33. 

(x)  See  ante,  p.  194. 

(y)  Smith  v.  Brainc,  16  Q.  B.  244  ;  20  L.  J.  Q.  B.  201. 
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Again,  where  a  person  takes  an  interest  under  a  As  to  the  caa< 
voluntary  settlement,  or  any  other  voluntary  instru-  settlement.**7 
ment,  and  proceedings  are  instituted  to  set  aside  or 
otherwise  question  his  interest  thereunder,  the  burden 
of  proof  lies  on  the  defendant  to  prove  that  such 
voluntary  instrument  was  fairly  and  honestly  made, 
without  any  fraud  or  pressure  upon  his  part,  and  if 
he  stood  in  a  fiduciary  capacity  towards  the  person 
making  such  voluntary  instrument,  he  must,  in  addi- 
tion, shew  how  the  intention  to  make  it  was  produced 
in  the  other  person  («). 

A    child    born  during   wedlock    is    presumed  to   be  a  child  bum 
legitimate,  a   presumption   which,  however,   is  capable  ^'lock  is 
of  being  rebutted  (a),  though  the  burden  of  proof  lies  presumed  to 
on  the  party   who   denies    the  legitimacy   (b),  unless,  until  the 
indeed,  the   circumstances  are   such   as   to    rebut   the  shewn.    ^ 
presumption    of    legitimacy,    e.g.    non-access    between 
the  husband  and  wife  (c).      There  are  also  many  other 
cases  in  which   the  presumption  of  the  law  puts  the 
onus  probandi  where  it  would  not  be  but  for  that  pre- 
sumption, but  to  go  into  them  is  beyond  the  scope  of 
the  present  work  (d). 

It  has  already  been  stated  that  the  person  on  whom  Right  to 
the  affirmative   lies  has  the  right  to  begin  (c),  but  it  forperaonal 
has    long    been    an   established    rule    at    law    that  in  injuries,  &c 
actions  of  libel,  slander,  and   in   respect  of  other  per- 
sonal   injuries,   or,    indeed,    in    any   action    where    the 
plaintiff  seeks  to  recover  actual  damages  of  an  unas- 
certained   amount,  he    is  entitled    to    begin,   although 


(z)  Per   Lord   Eldon,    Gibson   v.  Jeyes,  6  Ves.   266  ;    Hoghton    v. 
Hot/hton,  15  Beav.  299  ;   Cooke  v.  Lamotte,  15  Beav.  234. 

(a)  BosviUc  v.  Attorney -General,    12  P.  D.  177  ;    56  L.  J.    P.    97  : 
57  L.  T.  88  ;  36  W.  R.  79- 

(b)  Banbury  Pet  rage  Case,  1  S.  &  S.  1 55- 

(c)  Uaxocs  v.  Dracgar,  23  Ch.  D.  173 ;  52  L.  J.  Ch.  449  ;  48  L.  T. 
518;  31  W.  R.  576. 

(d)  See  some  in  Powell's  Evidence,  325-330. 

(e)  Ante,  p.  509. 
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the  affirmative  of  the  issue  may,  in  point  of  form,  be 
with  the  defendant  (/). 

Leadin-  Leading  questions  cannot  be  put  to  a  witness  by 

que8tl?ns  the  person  on  whose  behalf  he  is  called  {g).  By  a 
allowed  in  an  "  leading  question  "  is  meant  some  question  put,  or 
in  chief.  framed,  in  such  a  form  as  to  suggest  to  the  witness 

the  answer  that  is  desired  (Jt).  Thus,  if  at  a  trial  it  is 
desired  to  elicit  from  a  witness  the  effect  of  a  certain 
conversation,  the  proper  way  to  put  the  question  is  to 
simply  ask  the  witness  what  then  took  place,  or  to 
that  effect,  and  it  is  not  allowable  to  state  in  the 
question  the  conversation,  and  ask  the  witness  if  it 
did  not  take  place,  for  this  would  be  a  leading  ques- 
tion (i).  The  reason  of  the  rule  prohibiting  leading 
questions  must  be  apparent  to  all,  and  it  has  been 
well  stated  in  Mr.  Powell's  work  on  Evidence  (k)  to  be 
"  because  the  object  of  calling  witnesses  and  examin- 
ing them  vivd  voce  in  open  court,  is  that  the  judge 
and  jury  may  hear  them  tell  their  own  unvarnished 
tale  of  the  circumstances  which  they  are  called  to 
attest." 

AHtcr  in  cross-  In  cross-examination  of  a  witness,  however,  or  even 
orl^exifmina- ln  examination  in  chief  of  an  adverse  witness,  leading 
tion  in  chief  of  questions  may  be  asked,  for  the  reason  of  such  questions 

an  adverse  *  "  .  .  . 

witness.  not  being  ordinarily  admitted  in  the  evidence  in  chiet 

is,  because  the  witness  is  presumed  to  be  desirous  of 
assisting  the  person  for  whom  he  is  called  to  give 
evidence,  but  in  cross-examination,  or  in  the  examina- 
tion in  chief  of  an  adverse  witness,  there  can  be  no 
such  presumption,  and  the  reason  for  the  rule  failing, 
it  does  not  apply. 

(/)  Powell's  Evidence,  278;  Indermaur's  Manual  of  Practice,  179, 
180. 

(7)   Powell's  Evidence,  424. 

(h)  Brown's  Law  Diet.  307. 

(i)  See  an  instance  of  a  leading  question  in  a  criminal  case  in  Powell's 
Evidence,  424,  425. 

(k)  Page  424. 
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If,  when  an  action  is  called  on  for  trial,  the  plaintiff  Position  of  a 
appears  and  the  defendant  does  not,  the  plaintiff  does  defendanTi* 
not  necessarily  have  judgment,  but  he  must  prove  his  l,'is  "'" 
claim    so    far    as   the    burden    of   proof    lies    on    him.  appear  at  the 
And  if,  when  an  action  is  called  on  for  trial,  the  de- 
fendant appears  and  the  plaintiff  does  not  appear,  the 
defendant,  if  he  has   no   counter-claim,  is  entitled  to 
judgment  dismissing   the   action ;    but    if    he    has    a 
counter-claim,  then  he  must  prove  such  counter-claim 
so  far  as  the  burden  of  proof  lies  on  him.      But  any 
verdict   or   judgment  obtained  where   one   party  does 
not    appear    at   the    trial,   may    be    set   aside    by    the 
Court  or  a  judge  upon  such  terms  as  he  may  see  fit, 
upon  an  application  made  within   six   days  after  the 
trial  (m). 

Admissions  between  the  parties  to  an  action  may  Admissions 
frequently  do  away  with  the  necessity  that  would  other-  ™fth  the**^ 
wise  exist  for  strict  evidence.     The  term  "  admissions  "  "fcessity  of 

strict 

is  here  used  to  denote  the  mutual  concessions  which  evidence, 
the  parties  to  an  action  make  in  the  course  of  their 
pleadings,  and  the  effect  of  which  is  to  narrow  the 
area  of  facts  or  allegations  requiring  to  be  proved  by 
evidence  (n).  The  most  usual  case  of  admissions  that 
occurs  in  ordinary  actions  is  the  admission  of  docu- 
ments under  a  notice  to  inspect  and  admit,  which  has 
already  been  noticed  (0)  ;  but  there  may  be  many  other 
cases  of  admission,  e.g.  admissions  of  facts  in  any  plead- 
ing, or  on  a  notice  to  admit  facts,  which  may  be  given 
by  either  party  not  later  than  nine  days  before  the  day 
for  which  notice  of  trial  has  been  given  (p),  and  any 
admission  made  in  any  letter  of  one  of  the  parties, 
or  of  his  solicitor  or  agent,  unless  such  letter  has 
been   expressed  to  have  been   written    "  without   pre- 


(m)  Order  xxxvi.  rules  31,  32  ;    Indermaur's  Manual  of   Practice, 
182. 

(n)   Brown's  Law  Diet.  21. 
(o)  Ante,  pp.  496,  497. 
(p)  Order  xxxii.  rule  4. 
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judice."  Having  reference  to  the  last  point,  it  is  usual 
and  proper,  in  any  letter  written  with  a  view  to  the 
compromise  of  an  action,  to  state  that  it  is  written 
"  without  prejudice  ;  "  but  when  any  letter  has  been 
written  with  such  a  statement,  then  all  subsequent 
letters  following  thereon  are  within  the  rule  although 
not  so  expressed  (q). 

Ktfect  in  one  If  an  admission  is  made  by  one  party  in  some  plead- 
admTssioii111  *n£  or  otuer  proceeding  in  one  action,  it  can  be  given 
made  in  in  evidence  in   another   action  as  a  cogent  admission 

another  action.  .,..«. 

on  his  part,  especially  if  it  has  been  put  in  on  oath, 
as  would  be  the  case  as  regards  an  answer  to  inter- 
rogatories (r). 

Admissions  An  admission   need   not  necessarily  be   in  writing, 

parol  or  by       Du*  it  may  be  by  parol,  e.g.  in  the  course  of  conver- 

.nduct,  fee.  "»■  sation ;    and    acts,  conduct,  manner,    demeanour,  and 

acquiescence,  may  operate  as  admissions   if  they   can 

be  so  fairly  construed  (s). 


Ktfect  of 
admissions 
counsel, 
agent 


Neale  v. 
Gordon- 
Lennox. 


by 


Counsel   may  at  a  trial  bind   their  clients  by  any 
admissions  they  in  their  discretion  see  fit  to  make  (t), 
and   generally  they  will  bind  their   clients  by  reason 
of  the  authority  and  power  naturally  vested  in  them. 
But  they  must  not  act  in  direct  opposition  to  their 
client's  instructions,  and  it  has  therefore  been  recently 
held  that  counsel   has  no  authority   to    agree  to  the 
reference  of  an  action  in  disregard  of  the  conditions 
imposed  by  the  client  on  such  reference  (u).      Where 
an  order  has  been  made  by  the  consent,  or  on  the 
admission,    of     counsel,    the     party    for    whom    such 
counsel   appeared  cannot  afterwards  arbitrarily  with- 
draw  any   such   consent   or    admission,   but   the  Othel- 
lo) Jforjhton  v.  I/o'/hton,  15  Beav.  278.     See  also  ante,  p.  508. 
(r)  Fleet  v.  Perrint,  L.  It.  1  Q.  B.  536. 
(«)  Powell's  Evidence,  229,  230. 
(t)  See  Swinfen  v.  Swinfcn,  18  C.  B.  485. 

(u)  Neale  v.  Gordon- Lennox  (1902),  A.  C.  465  ;  71  L.  J.  K.  B.  939  ; 
87  L.  T.  34.. 
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party  is  entitled  to  perfect  the  judgment  or  order  and 
to  proceed  thereon,  subject  to  the  right  of  the  party- 
objecting  to  counsel's  consent  or  admission,  to  apply 
to  the  Court  that  made  the  order,  to  be  relieved  from 
the  consent  or  admission  on  the  ground  of  mistake  or 
surprise,  or  for  other  sufficient  reason  (r).  An  agent 
can  only  bind  his  principal  by  admissions  when  the 
making  of  such  admissions  comes  within  the  scope  of 
his  ordinary  and  usual  authority  (x) ;  and  a  wife  can 
only  bind  her  husband  by  her  admissions  so  far 
as  she  can  be  said  to  have  his  authority,  express 
or  implied,  to  do  so  (y),  so  that  even  in  an  action 
against  a  husband  for  his  wife's  tort,  her  admis- 
sion of  it  cannot  be  given  in  evidence  against 
him  (z). 

An  infant  cannot  make  admissions,   nor  generally  infants. 
can  his  guardian  or  next  friend  do  so  for  him  (a). 

We  have  seen  in  the  foregoing  pages  that  there  are  Function  of 
many  kinds  of  proof  which  may  be  tendered  but  cannot,  juryasto 
or  ought  not  to,  be  received.      It  is  for  the  presiding  evulence- 
judge  to  determine  as  to  the  admissibility  of  particular 
evidence.      There    is    also   another   and    perhaps  even 
more  important  point,  viz.,  as  to  the   credence  to  be 
given  to  a  witness,  tor  very  often  evidence  of  a  most 
conflicting  character  is  given  at  a  trial.      It  is  for  the 
jury  to  decide  on  the  point  of  credence,  for  they  sit 
to  try  the  facts  of  the  case,  and  in  exercising  their 
judgment  they  should  regard  the  whole  circumstances 
connected   with  a   witness ;    they   should    look  to  his 
demeanour,  and  see  whether  he  appears  to  be  giving 
his  evidence  in  an  honest  and  straightforward  manner, 

(v)  Harvey  v.  Croydon  Union  Sanitary  Authority,  20  L'h.  D.  249  ; 
S3  L.  J.  Ch.  707  ;  50  L.  T.  291  ;  32  W.  R.  3S9. 

{x)  This  is  simply  on  the  ordinary  principle  of  the  power  of  an  agent 
to  bind  his  principal,  as  to  which  see  ante,  p.  147. 

(y)  This,  again,  is  on  the  ordinary  principle  of  the  power  of  the  wife 
to  bind  her  husband,  as  to  which  see  ante,  pp.  252-25S. 

(2)  Dean  v.  White,  7  T.  R.  112. 

(a)  Fo well's  Evidence,  245. 
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ami  whether  he  appears  to  be  an  over-zealous  wit- 
ness, unduly  anxious  to  befriend  the  party  on  whose 
behalf  he  is  called,  in  which  case  he  must  be  re- 
garded with,  at  any  rate,  some  suspicion.  They 
should  look,  also,  in  cases  of  conflicting  evidence,  not 
inly  to  outward  circumstances,  but  to  inner  matters, 
and  consider  any  interest  or  possible  motive  that  the 
witness  may  have,  that  may  tend  to  weaken  his 
evidence,  and  look  even  to  his  general  character  and 
past  doings,  as  some  criterion  on  the  all-important 
tjuestion  of  truth  (b). 


(b)  As  to  the  mode  of  taking  evidence,  and  of  enforcing  the  at- 
tendance of  witnesses,  and  generally  on  the  practice  of  the  Court 
thereon,  the  student  is  referred  to  Indermaur's  Manual  of  Practice, 
174-177- 


5'7 


GENERAL    INDEX. 


A. 

Abandonment, 

Of  a  wrecked  vessel,  443,  444. 

Abatement, 

Of  a  nuisance,  340,  341. 

Acceptance, 

And  receipt  of  goods  within  the  4U1  section  of  Sale  of 

Goods  Act,  1893,  101-103. 
Of  bills :  See  Bills  of  Exchange. 

Accident, 

A  person  not  liable  for  accidental  injury  if  free  from 

fault,  359. 
But  otherwise  if  any  negligence,  or  if  the  party  was 

doing  an  unlawful  act,  359. 
Liability  for  fire  caused  by,  444,  445. 
What  will  be  an  inevitable  accident,  447,  448. 

Accidental  Injury, 

A  person  is  not  liable  for,  if  he  is  free  from  fault,  359. 

Accord  and  Satisfaction, 

A  smaller  sum  cannot  satisfy  a  greater,  but  something 

different  may,  268,  269. 
Definition  of,  and  generally  as  to,  275. 
The  value  of  the  satisfaction  cannot  be  inquired  into, 

275- 

Acknowledgment, 

To  take  a  case  out  of  the  Statutes  of  Limitation,  59, 

279-281. 
An   unqualified  admission  of  account    being   open  is 

sufficient,  280. 
Must  always  be  in  writing,  59,  280. 
Effect  of,  by  one  of  several,  280,  281. 
Must  have  been  made  before  action,  281. 
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Act  of  God, 

As  to  what  is,  128,  note  (c). 

Actio  personalis  moritur  cum  persona, 

Meaning  of  maxim,  6,  7,  330,  362,  363,  427. 
Distinction  as  to  when  maxim  applies  and  when  it  does 

not,  6,  7. 
Applies  generally  to  actions  for  breach  of  promise  of 

marriage,  7. 
Exceptions  to  maxim,  330,  362,  363,  427. 
Provisions    of    the    Fatal    Accidents    Act,    1846,    and 

decisions  therein,  427,  428,  429. 

Actual  Partner  :  See  Partnership. 

Admissibility  of  Evidence  :  See  Evidence. 

It  is  forjudge  to  decide  as  to,  515. 

Distinction  between  admissibility  and  credence,  515. 

Admissions, 

An  unqualified  admission  of  an  account  being  open  is 

a  sufficient  acknowledgment  to  revive  statute-barred 

debt,  280. 
On  a  notice  to  inspect  and  admit,  496. 
Meaning  of  "saving  all  just  exceptions,"  497. 
May  do  away  with  necessity  of  strict  evidence,  513. 
Effect  of,  if  made  in  some  other  action,  514. 
May  occur  by  parol,  or  even  by  conduct,  514. 
Effect  of,  by  counsel,  agents,  &c,  514. 
Infants  cannot  make,  515. 

Adultery  Proceedings, 

Parties  to,  are  competent  witnesses,  494. 

Adverse  Witness, 

May  be  contradicted,  493. 

If  intended  to  contradict  him  by  a  writing,  his  atten- 
tion must  first  be  called  to  it,  493. 

Advertisement, 

Action  may  be  brought  for  reward  offered  by,  40. 
May  constitute  contempt  of  Court,  378. 

Advocate, 

Absolutely  privileged  in  what  he  may  say  in  the  course 
of  his  advocacy,  396. 
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Affidavit, 

When  used  on  an  interlocutory  application,  may  con- 
tain a  statement  founded  upon  deponent's  belief, 
502. 

Affirmation, 

By  witness  under  the  Oaths  Act,  1888,  491,  492. 

Agent  :  See  Principal   and  Agent. 

Agreement  :  See  Simple   Contract — Combination. 
To  give  guarantee  must  be  in  writing,  56. 
For  lease,  effect  of  going  into  possession  under,  75. 

Agricultural  Fixtures,  72-74. 

Agriculture, 

Provisions  of  Workmen's  Compensation  Act,  1900,  as 
to  workmen  in,  440. 

Aliens, 

Who  are,  261. 

Their  position  prior  to  and  since  the  Naturalization 
Act,  1870,  261. 

Alterations  in  Instruments, 

Effect  of,  after  execution,  183,  184. 

Ambiguity, 

Rule  as  to  admissibility  of  evidence  to  explain,  28. 

Difference  between  patent  and  latent,  28. 

Distinction  as  stated  by  Lord  Chief-Justice  Tindal, 
28,  29. 

The  case  of  Goss  v.  Lord  Nugent,  29. 

If  an  instrument  is  so  ambiguous  as  to  make  it  doubt- 
ful if  a  bill  or  note,  it  is  in  the  election  of  the  holder 
to  treat  it  as  either,  192,  193. 

Animals, 

As  to  property  in,  348. 

Injuries  done  by  and  to,  351-354- 

Apartments, 

Agreement  for  letting  of,  64,  note  (/). 

Apology, 

Effect  of,  in  an  action  for  libel,  398,  399. 

Special  provision  in  the  case  of  libels  in  newspapers, 

399- 
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Apportionment  of  Rent, 
Provisions  as  to,  87,  88. 

Apprentice:  See  Master  and  Servant. 

Position  of,  with  regard  to  premium  paid,  if  master 
dies  or  becomes  bankrupt,  48. 

A  master  is  bound  to  provide  medical  attendance  for 
indoor  apprentice,  thougb  not  for  an  ordinary  ser- 
vant, 234. 

Liability  of  an  infant  apprentice,  244. 

Is  liable  to  bo  reasonably  cbastised  by  master,  370. 

Appropriation  of  Payments, 
The  rule  as  to,  267,  268. 
Exception  to  general  rule,  268,  note  (t). 
Creditor  may  appropriate  even  to  a  statute-barred  debt, 
268. 

Arbitration, 

Submission  to,  by  one  of  several  partners,  not  good, 

160. 
Under  Workmen's  Compensation  Act,  1897,  438,  439. 

Arbitrator, 

Not  liable  for  mistake  or  erroi'3  of  judgment,  if  he  acts 
honestly,  325. 

Arrest, 

When  a  constable  may  arrest  without  a  warrant,  376. 

When  a  private  person  may  arrest  another,  376,  377. 

Power  of  pawnbrokers  to,  377. 

Under  the  Debtors  Act,  1869,  378-381. 

Liability  for  malicious  arrest,  382. 

Definition  of  malicious  arrest,  382. 

Distinction  between,  and  imprisonment  for  debt,  382. 

Articled  Clerk  :  See  Apprentice. 

Assault  and  Battery, 

Definition  of  assault  and  of  battery,  364,  365. 

What  will  constitute  an  assault,  365. 

Instances  of  assaults,  365,  366. 

A  merely  passive  act  cannot  amount  to,  366. 

Consenting  to  an  assault,  367. 

Distinction  between,  367. 

May  amount  to  mayhem,  367. 
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Assault  and  Battery — continued. 

An  action  may  be  brought  here  for,  though  committed 
abroad,  367. 

But  it  must  be  a  wrong  abroad,  368,  and  note  (a). 

May  be  justifiable  in  defence  of  one's  person,  or  in  de- 
fence of  husband,  wife,  child,  relative,  neighbour,  or 
friend,  368,  369. 

Or  in  defence  of  one's  property,  369. 

Or  on  account  of  a  person's  peculiar  position,  370. 

May  be  committed  irrespective  of  malice,  371. 

May  be  committed  indirectly,  as  by  the  throwing  of  a 
squib,  371. 

When  principal  liable  for  assault  committed  by  his 
agent,  371. 

Remedies  for,  371,  372. 

Wife  cannot  sue  her  husband  for,  not  even  if  she  has 
since  been  divorced,  372. 

Damages  recoverable  in  respect  of,  476. 

Assignments  of  Leases, 
Must  be  by  deed,  64. 

Association, 

Of  more  than  twenty  persons  illegal  if  not  registered, 
229. 

Assurance, 

Definition  of,  207. 

Three  things  generally  impliedly  warranted  in  a  marine 
policy,  208. 

But  in  a  time  policy  no  implied  warranty  of  seaworthi- 
ness. 208,  note  (n). 

Meaning  of  term  "seaworthy,"  208,  note  («)• 

Contracts  of  fire  and  marine  assurance  are  contracts  of 
indemnity,  209. 

But  contracts  of  life  assurance  are  not,  209. 

Rights  in  respect  of  insurance  by  vendor  of  house  he 
has  agreed  to  sell,  209. 

Wager  policies  not  allowed,  210. 

A  person  to  insure  must  have  an  insurable  interest, 
but  a  person  may  insure  his  own  life,  or  a  wife  her 
husband's,  209,  210. 
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Assurance — continued. 

Under  Married  Women's  Property  Act,  1882,  assur- 
ance may  be  effected  for  separate  use  of  wife  and 
children,  subject  to  rights  of  creditors,  210. 

As  to  effect  of  concealment  on  a  policy,  211. 
•    Contracts  of,  are  uberrima  fidei,  211. 

Necessity  of  disclosing  alteration  of  circumstances 
occurring  after  offer  to  insure,  211. 

Effect  of  suicide  on  a  policy,  211,  212. 

Life  and  marine  policies  are  by  statute  assignable, 
165,  212. 

Atheists, 

Rule  as  to  evidence  of,  formerly,  491. 
May  now  give    evidence   under   provisions   of   Oaths 
Act,  1888,  491. 

Attesting  Witness, 

When  it  is  necessary  to  call,  498. 

Course  when  he  is  dead  or  cannot  be  found,  498. 

What  it  is  sufficient  for  him  to  depose  to,  498,  499. 

Attorney  :  See  Solicitors. 
Warrant  of,  10. 

Attornment  Clause, 

In  a  mortgage  constitutes  a  bill  of  sale,  116. 

But  clause  may  still  be  of  some  value,  1 1 6,  note  (d). 

Auction, 

Sale  of  goods  by,  103. 

Auctioneer, 

How  he  may  be  liable  for  conversion,  355,  356. 
Is  not  protected  from  consequences  of  a  wrongful  sale 
because  be  sold  in  market  overt,  356. 

Avkkage, 

General  and  particular,  203. 


B. 

I '.A  1 1., 

Agreement  to  indemnify  is  illegal,  297,  298. 
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Bailee, 

Estopped  from  denying  the  title  of  his  bailor,  18. 
Liability  of,  122-144. 
Must  not  set  xypjus  tertii,  143. 

Can  sue  for  damage  to  goods,  even  when  Dot  liable  to 
bailor,  361,  note  (/). 

Bailiff  :  See  Distress. 

Bailments  :  See  also  particular  titles. 
Generally,  122-144. 
Lord  Holt's  division  of,  123. 
The  cases  of  Goggs  v.  Bernard  and  Wilson  v.  Brett, 

123,  124. 
Distinction  between  a  pawn,  a  lien,  and  a  mortgage, 

126. 
As  to  pawnbrokers,  126,  127,  128. 
Carriers,  128-139. 
Innkeepers,  139-142. 
Lodging  and  boarding  house  keepers,  142. 
Another  division  of,  143. 

Bailor  and  Bailee, 
Position  of,  143. 
Jus  tertii,  143. 

Bank  of  England  Note, 

When  good  tender,  273,  274. 

Banker  and  Customer  :  See  Cheque. 
Relation  between,  194. 
Who  is  a  customer  of  a  bank,  197,  198 
Statutory  provisions  as  to  banker's  books  in  evidence, 
482,  483. 

Bankrupt, 

Cannot  on  his  examination  object  to  answer  question  on 
the  ground  that  it  may  criminate  him,  505,  note  (u). 

Bankruptcy, 

As  to  proof  of  judgment  debt  in,  13. 

Administration  of  estates  in,  13. 

Position  of  voluntary  settlements  in,  20. 

Debt  barred  by,  is  not  revived  by  mere    promise  to 

pay,  47- 
Right  of  trustee  in,  to  disclaim  operous  property,  87. 
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Bankruptcy — continued. 

In  event  of,  trade  or  business  goods  comprised  in  a 
conditional  bill  of  sale  pass  to  trustee  if  in  bank- 
rupt's possession,  122. 

As  to  assignment  of  a  dividend  in,  165,  note  (h). 

Married  woman  cannot  be  made  a  bankrupt  unless 
trading  apart  from  husband,  251,  252. 

Composition  with  creditors  under  provisions  of  the 
Bankruptcy  Act,  1890,  270. 

Purchase  of  property  from  a  bankrupt  before  he  has 
discharge  in,  347. 

Barristers, 

Cannot  recover  their  fees,  221. 
Are  not  liable  for  negligence,  221. 
Contracts   between,  and   clients   as    to    their   services 
void,  221. 

Battery  :   See  Assault  and  Battery. 

Beadle, 

Is  justified  in  forcibly  removing  a  person  disturbing 
congregation,  370. 

Begin, 

Who  has  the  right  to,  at  trial,  509,  510. 

Belief  :  See  Evidence. 

An  affidavit  on  an  interlocutory  application  may  contain 
a  statement  founded  only  on  deponent's  belief,  502. 

Betting  :   See  Gaming  Contracts. 

Beyond  Seas  :  See  Limitation  of  Actions. 
Meaning  of,  278. 

Bills  of  Exchange  and  Promissory  Notes, 
Position  of  parties  to,  55. 
Origin  of  the  system  of  exchange,  167. 
This  subject  now  governed  by  Act  of  1882,  167. 
Definitions  of  a  bill,  a  promissory  note,  and  a  cheque, 

167. 
Addition  of  words  to  bills,  notes,  or  cheques,  not  pre- 
judicial, 167,  168. 
Advantages  derived  from,  168,  169. 
Forms  of,  169,  170. 
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Bills  of  Exchange  and  Promissory   Nona — continued. 
When  negotiable,  170. 
Effect  of  making  a  bill  payable  to  an  unnamed  person, 

170. 
Bills  anil  notes  mnst  be  in  writing,  170. 
What  is  a  sufficient  acceptance,  171. 
Two  classes  of  persons  liable  on  bills  and  notes,  171. 
Engagement  of  the  acceptor,  171. 
Acceptance  for  honour  or  supra  protest,  171,  172. 
Referee  in  case  of  need,  172. 
Accommodation  acceptance,  172,  173. 
The  giving  of  parol  evidence  to  shew  no  consideration, 

173- 
Distinction  between  general  and  qualified  acceptance. 

Acceptance  of,  may  be  either  general  or  qualified,  173. 
Difference  between   indorsement  in  blank  and  special 

indorsement,  174. 
Right  of  party  to  whom  instrument  payable  to  order 

transferred  without  indorsement,  174. 
Blank  indorsement  may  be  converted  into  special  in- 
dorsement, 174. 
Position  of  indorsers  of  bills  or  notes,  174. 
Indorsement  may  be  restrictive,  174. 
Effect  of  an  indorsement  " sans  recours"  175. 
Sale  of,  175. 

Holder  in  due  course,  175. 
Ktl'ect  of  accepting,  making,  or  endorsing  "per  proe." 

176. 
( >r  without  authority,  176. 
Whether  the  payee  of  a  promissory  note  is  a  "  holder 

in  due  course,"  176. 
Liability    of    an    executor    or    administrator    making, 

accepting,  or  indorsing,  177. 
Sans  recours,  1 77. 

How  bills  and  notes  may  be  made  payable,  177. 
1  )ays  of  gi-ace,  177. 

What  is  a  bill  payable  on  demand,  178. 
Statute  of  Limitations  runs  from  date  of  instrument 

payable  on  demand,  178. 
But  no  interest  payable  until  demand,  178,  note  (,./' ). 
Meaning  of  the  term  "  usance,"  1  ;S. 
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Hills  of  Exchange   and    Promissory   Notes — continued. 
Non-dating  or  wrong  dating  of  instrument,  178,  179. 
As  to  presentment  and  notice  of  dishonour  generally, 

179-183. 
When    presentment   necessary   to   charge   acceptor   or 

maker,  179,  180. 
What  is  sufficient  notice  of  dishonour,  181. 
To  whom  given  generally,  and  in  the  case  of  death,  181. 
Time  for  giving  it,  181,  182. 
Cannot  be  sued   upon   until   the   day  after   it  is   due, 

182,  note  (2). 
Delay  in  giving  notice  of  dishonour,  182. 
When  notice  of  dishonour  dispensed  with,  182,  183. 
Effect  of  alterations  after  execution,  183-185. 
Carelessness  in  accepting  so  that  fraud  committed,  184. 
Difference  in  transfer  of  bills  or  notes  before  and  after 

becoming  due,  particularly  as  to  a  stolen  or  lost  bill, 

185. 
What  is  a  sufficient   consideration  for  a  bill  or  note, 

188. 
As  to  negotiable  instruments  general^,  186-188. 
Forgery  of  a  bill  or  note  cannot  confer  any  title,  186, 

188. 
The  case  of  Bank  of  England  v.  Vagliano,  189. 
How  liability  on   bills  and   notes   may  be  discharged, 

190,  191. 
When  noting  and  protesting  necessary,  191. 
Difference  between  an  inland  and  a  foreign  bill,  191. 
Rules  as  to,  when  laws  conflict,  191,  192. 
Receipt   on   back    of   a   bill   or   note  now  requires   a 

stamp,  191. 
If   it   is  doubtful   whether  an  instrument  is  a  bill  or 

note,  it  is  in  the  election  of  the  holder  to  treat  it  as 

either,  192,  193. 
Effect  of  loss  of  a  bill  or  note,  193. 
Bights  in  such  a  case,  193. 
Bills  and  notes  carry  interest,  193. 
Tender  after  bill  due,  194. 
.Summary  of  differences  in  bills  and  notes  from  other 

simple  contracts,  195. 
Infants  not  liable  on,  242,  243. 
Bills  or  notes  given  for  gaming  debts,  312,  313. 
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Bill  ok  Lading, 

Indorsement  of,  may  affect  right  to  stop  in  transitu,  108. 
This  rule  applies  to  indorsement  of  all  documents  of 

title,  108. 
What  it  is,  205. 

Difference  between,  and  a  charter- party,  206. 
To  a  certain  extent  negotiable,  205,  206. 
Kffect  of  indorsement  of,  as  regards  liability  of  indor 

see  for  freight,  206. 
Meaning   of   clause  in,  as   to  "  perils  of   the  sea,"  206, 

note  (/). 

Bill  of  Sale, 

When  a  mortgage  of  fixtures  requires  registration  as    • 

bill  of  sale,  74. 
If  goods  removed  under,  landlord  cannot  follow  them, 

82. 
Provisions  of  Bills  of  Sale  Acts,  1878  and  1882,  points 

decided  on,  and  generally  as  to,  1 14-122. 
Position  of,  on  the  bankruptcy  of  the  giver,  122. 

Bills  of  Mortality,  228. 

Hoarding-house  Keepers, 
Liability  of,  142. 

Books,  &c, 

Bankers'  books,  provision  as  to  admission  in  evidence, 

482,  483. 
Companies'  books,  &c,  482. 
A  person's  own,  are  not  evidence,  but  lie  may  refresh 

bis  memory  by  reference  to  them,  500. 

Bottomry  Bond, 

Definition  of,  &c,  204. 

In   such  a   security   the   Usury    Laws   never   had   any 
application,  204,  205. 

Breach  of  Contract, 

Consequences  flowing  from,  23. 
Procuring  a  breacb,  412-414. 

Brkach  of  Promise  of  Marriage, 

The  maxim  Actio  personalis  moritur  cum  persond  applies 

generally  to,  7. 
Infant  not  liable  in  respect  of,  244. 
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Breach  of  Promise  of  Marriage — continued. 
Damages  recoverable  for,  475,  476. 
Tn  actions  for,  parties   are  now  competent  witnesses, 

494. 
Plaintiff's  evidence  must  be  corroborated,  494. 

Brokers, 

Difference  between,  and  factors,  153,  154. 

Builders, 

Injuries  done  by,  420. 

Burden  of  Proof, 

Is  on  party  seeking  to  prove  affirmative  in  an  action, 

5°9>  5IQ- 
But  presumption  of  law  may  put  it  where  it  would 

not  otherwise  be,  510. 
Onus  of  proof  where  a  voluntary  settlement  is  called 

in  question  is  on  the  person  taking  the  benefit,  511. 
Child  born  during  wedlock  is  presumed  legitimate,  511. 

Business, 

When  entries  in  the  course  of,  admitted  in  evidence, 


C. 

Cab  Proprietor, 

As  to  the  liability  of,  419. 

Captain  or  Master  of  a  Ship, 

Has  power  during  voyage  to  sell  or  hypothecate  ship 

and  cargo,  202. 
Generally  he  has  unlimited  discretion  how  to  act,  202, 

203. 
Jettison,  203. 
May  imprison  or  reasonably  chastise  sailors,  370. 

I  '.UiltlER, 

Definition  of  a  common  carrier  of  goods,  129. 
Non-liability  of,  for  loss  of  mare,   it  being   "  act  of 

God,"  128,  note  (c). 
Reason  of  extensive  liability  of  carriers  of  goods,  128. 
Liability  of  carriers  of  goods  at  common  law,  129. 
Provisions  of  the  Carriers'  Act,  1830,  130,  131. 
Evasion  of  this  Act  by  railways,  131. 


GENERAL    INDEX.  529 

C  a  rrier — contin  tied. 

Provisions  of  the  Railway  and  Canal  Traffic  Act,  132, 

133- 

As  to  special  contracts  and  conditions  under  this  Act, 

132,  133- 
Act  does  not  apply  to  contracts  by  companies  to  carry 

beyond  the  limits  of  their  own  line,  133. 
Liability  where  contract  to  carry  partly  by  sea,  134. 
Provisions  of  the  Railway  Regulation  Act,  1868,  134. 
Duty  of  carrier  of  goods,  1 34. 
As  to  carriage  by  a  railway  company  over  their  own 

and  another  line,  134. 
Who  is  to  sue  the  carrier,  135. 
As  to  carrying  dangerous  goods,  135. 
As  to  railway  passengers'  personal  luggage,  135,  136, 

137- 
As  to  goods  deposited  in  a  cloak-room,  136. 
As  to  goods  sent  to  a  certain  station  to  be  called  for, 

136. 
When  liability  for  passengers'  luggage  ends,  137. 
As  to  the  Equality  Clauses  relating  to  railways,  and 

the  powers  of  the  Railway  Commissioners,  137,  138. 
Liabilities  for  injuries  to  passengers,  138,  139. 
Liability  of,  by  sea,  206,  207. 
Liable  for  negligence  causing  injury  to  passenger,  425, 

426,  427. 
Damages  recoverable  against,  472,  473. 

Cart, 

Injury  arising  from  servant  washing,  463. 

Cases, 

For  index  of,  we  ante,  p.  xi. 

Cats, 

Scienter,  350-354. 
Injuries  to,  354. 

Cattle, 

Obligation  as  to  fencing  out,  331,  332. 
Injuries  to,  by  dogs,  352,  353. 
As  to  liability  if  they  stray,  443. 

Caveat  emptor, 

As  to  furnished  houses,  90. 

2    L 
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Caveat  emptor — continued. 
Meaning  of  the  rule,  113. 
Exception  to  the  rule,  113,  114. 

The  rule  does  not  apply  to  the  contract  of  insurance, 
211. 

Certified  Conveyancers, 

May  recover  their  fees,  221. 

Champerty, 

Definition  of,  303,  304. 

(  'iiaracter, 

Master's  position  as  to  giving  character  to  his  servant, 

236>  397- 
Persons  of  infamous  character  may  yet  give  evidence, 

492. 
Evidence  affecting  a  person's,  492. 

Charities, 

Liability  for  contract  made  on  behalf  of,  230,  231. 

Charter-party, 

What  it  is,  205. 

Difference  between,  and  a  bill  of  lading,  206. 
Meaning  of  clause  in,  as  to  perils  of  the  sea,    206, 
note  (/). 

Chemists  and  Druggists, 

Cannot  recover  for  advice,  226. 

Cheque, 

Definition  of  a,  167. 

Carelessness  of  customer  of  a  bank  in  drawing  a,  184. 

The  rules  as  to  bills  and  notes  generally  apply  to,  195. 

Time  within  which  it  should  be  presented,  and  conse- 
quences of  non-presentment,  195. 

Position  of  a  person  taking  an  overdue  cheque,  196. 

Post-dated  cheque  good,  196. 

Consequences  of  a  banker  paying  a  forged  cheque,  or  a 
cheque  with  the  indorsement  forged,  196,  197. 

Protection  of  bankers  collecting  or  paying,  197,  198. 

A  banker  cannot  recover  the  amount  of  a  cheque  from 
a  person  to  whom  he  has  paid  it  on  discovering  that 
his  customer's  account  has  been  overdrawn,  198. 

Crossing  of,  198,  199,  200. 
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(  'heque — continued. 

Crossing  it  "  not  negotiable,"  200. 
When  a  good  tender,  274. 

Child  :    See  Infants — Parent  and  Child. 

Rule  as  to  when    testimony  of   children  is  admitted, 

495- 
If  born  during  wedlock  presumed  legitimate,  511. 

Chose  in  Action, 

Definition  of,  165. 

Not  generally  assignable,  but  exceptions,  165,  166. 

Provision  of  Judicature  Act,  1873,  as  to,  165,  166. 

Remarks  on  this  provision,  166. 

Right  to  sue   for   damages  whether   assignable,    165, 

note  (h). 
Assignment  of  proof  in  bankruptcy,  165,  note  (h). 
A  future  debt  may  be  assigned,  166. 

Clergymen, 

Have  no  privilege  as  to  giving  evidence,  508. 

Cloak-room, 

Liability  of  a  railway  company  for  goods  deposited  in, 
136. 

Clubs, 

Liability  for  contracts  made  on  behalf  of,  230,  231. 

Coal, 

Liability  of  worker  of,  as  regards  owner  of  surface, 

335»  336- 

Code, 

As  to  the  advantages  of,  2,  3. 

First  and  most  recent  attempts  at,  3,  note  (c). 

Cognovit, 

Definition  of,  10. 

Essentials  as  to  execution  of,  10. 

Difference  between,  and  a  warrant  of  attorney,  10. 

(  'oi.lision  :  See  Contributory  Negligence. 
Injuries  arising  from,  426. 
Duty  as  to  removing  obstruction  in  the  case  of,  443, 

4-14- 
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Combination, 

Of  employers  to  decrease  or  limit  wages  illegal,  302, 
Of  employees  to  increase  wages  also  illegal,  302. 
This  is  subject  to  Trade  Unions  Act,  1871,  302. 

Committal  Order  on  Judgment  Summons, 

Cannot  be  made  against  married  woman,  252. 
Except  for  non-payment  of  money  in  her  possession 
in  a  fiduciary  capacity,  252. 

Common, 

Right  of,  334. 

Common  Employment,  430,  431. 

Common  Law, 
Origin  of,  1. 
As  distinguished  from  Equity,  3. 

Companies, 

Difference  between  limited  and  unlimited,  229. 

More  than  twenty  persons  cannot  carry  on  business 
without  registration  as  a  company,  229. 

Contracts  by,  229,  230. 

Contracts  on  behalf  of,  before  registration  or  before 
commencing  business,  230. 

Statutory  provision  as  to  various  documents  in  evi- 
dence, 482. 

Comparison  of  Handwriting, 
Proof  by,  497,  498. 

Composition, 

As  to  rights  against  a  surety  after  accepting  a  composi- 
tion, 55,  56. 

With  creditors  as  an  excuse  for  non-performance  of  a 
contract,  270. 

Compromise  of  Claim, 

When  a  valuable  consideration,  41,  42. 

Compulsion  :  See  Durks.s. 

Money  paid  under  compulsion  of  legal  process  cannot; 
be  recovered  back  as  money  had  and  received,  288^ 
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Conditions, 

On  tickets,  receipts,  &c,  constituting  a  contract,  40, 
41. 

Distinction  between,  and  warranty  and  misrepresenta- 
tion, 1 10. 

Consents  to  Judgment,   ii. 

Consideration, 

What  is  a  valuable,  18. 

What  is  a  good,  1 8. 

A  simple  contract  must  have  a  valuable,  19. 

A  deed  does  not  require  one,  19. 

But  though  not  requiring  one,  it  is  liable  practically 
to  be  called  in  question  in  three  ways,  through  want 
of  it,  19,  20. 

Origin  of  necessity  for,  41,  note  (i). 

Whether  it  is  sufficient  cannot  be  inquired  into,  41. 

But  it  must  be  real,  42. 

Provisions  of  the  Money  Lenders' Act,  1900,  as  to,  42. 

Must  appear  on  the  face  of  a  written  contract,  or  be 
capable  of  being  implied  therefrom,  except  in  two 
cases,  42,  43. 

May  be  either  executed,  executory,  concurrent,  or  con- 
tinuing, 43. 

When  an  executed  consideration  will  support  a  pro- 
mise, 43,  44. 

A  merely  moral  consideration  is  not  sufficient  for  a 
simple  contract,  45,  46. 

But  a  moral  obligation  which  was  once  a  legal  one  is, 
46. 

The  doing  of  an  act  a  person  was  bound  to  do  is 
not  a,  47. 

Unreality  of,  47. 

As  to  an  impossible,  47,  48. 

A  pre-existing  debt  is  sufficient,  for  the  handing  over 
of  a  negotiable  instrument,  188. 

Constable, 

As  to  liability  of,  375. 

Demand  for  warrant  must  be  made,  375. 

Course  then  to  be  taken,  375. 

When  he  may  arrest  without  warrant,  379. 
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Construction  of  Contracts, 
Rules  for,  24-32. 

Contempt  of  Court,  377,  378. 

Continuing  Guarantee,  55. 

Contracts  :  For  particular  contracts,  see  respective  titles. 
Different  divisions  of,  8. 
Of  record,  9-15. 
Specialties  and  simple  contracts,  differences  between, 

15-21. 
Express  and  implied  contracts,  difference  between,  21, 

22. 
Executed  and  executory  contracts,  difference  between, 

22. 
Rules  for  construction  of  contracts,  24-32. 
Quasi-contracts,  32. 
Essentials  of  a  simple  contract,  33. 
Incompetency  to  contract,  34. 

A  person  not  a  party  to  a  contract  cannot  sue  on  it,  34. 
Mutuality  of  assent,  34. 
When  may  be  made   out   from   different   documents, 

35-37- 
As  to  offer  and  acceptance,  and  revocation  of  offer, 

37-4o. 
As  to,  through  the  post,  38,  39. 
By  advertisement,  40. 
Conditions  on  tickets,  40,  41. 
Considerations  for,  41-48. 
Impossibility  of  performance  of,  49. 
When  required  to  be  in  writing,  49. 
In  such  case  the  form  of  writing  does  not  go  to  the 

existence  of  the  contract,  50. 
When  an  agent's  authority  to  sign  must  be  by  writing, 

59- 
One  party  to  a  contract  cannot  sign  for  the  other,  59. 

As  to  land  generally,  61-91. 

When  a  liability  arises  on,  262. 

When  an  action  may  be  brought  before  the  time  for 

performance,  262,  263. 

Performance  of,  generally,  266-275. 

Excuses  for  the  non-performance  of,  275-288. 
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Contracts —  continued. 

Illegality  of,  never  presumed,  298. 

To  compromise  criminal  offence,  304. 

.Stricter  principles  observed  in  assessing  damages   for 

breaches  of,  than  in  respect  of  torts,  463,  464. 
Damages  recoverable  in  various  particular  cases,  467- 

478. 

Contractor, 

Liable  for  negligence  in  or  consequences  of  his  work, 

420. 
But  a  person  desiring  a  dangerous  work  to  be  done, 

cannot  rid  himself  of  liability  by  employing  another 

to  do  it,  421. 
Position  of,  under  Workmen's  Compensation  Act,  1897, 

421. 

Contradiction, 

Of  an  adverse  witness,  when  allowed,  493. 

Contribution, 

JSTofc  allowed  between  wrongdoers,  325,  326. 
Under  the  Directors'  Liability  Act,  1890,  326. 

Contributory  Negligence, 

In  cases  under  the  Fatal  Accidents  Act,  1846,  429. 

Definition  of,  449. 

Instance  of,  449. 

What  will  and  what  will  not  be,  449. 

Necessary  for  plaintiff  to  disprove  if  injury  may  have 

happened  from,  450. 
The  doctrine  of,  applies  to  children,  <fec,  451. 
Contributory  negligence  of  servant  is  that  of  master,  45  1 . 
Doctrine  of   identification    in  contributory  negligence 

now  overruled,  452. 

Conversion, 

Meaning  of,  343. 

Distinction  between,  and  trespass,  349. 
May  be  by  an  agent's  act,  and  even  by  ratification,  355. 
Conversion  by  auctioneers,  355,  356. 
When  a  demand  is  necessary  before  action  for,  356. 
Right  to  follow  proceeds  of  goods  wrongly  converted, 
357- 
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Cok  VERSION — continued. 

Justification  of,  356,  357. 

Who  is  the  person  to  sue  for,  360. 

Remedy  for,  361. 

Copyright, 

Definition  of,  214. 

Term  for  which  it  exists,  214. 

Musical  Compositions  Copyright  Act,  1882,  214. 

Fine  Arts  Copyright  Act,  1862,  214,  215. 

As  to  photographs,  215. 

Right  of,  in  article  in  an  encyclopaedia,  magazine,  <fcc, 

216. 
In  lectures,  216. 
In  a  report,  216. 

A  novel  may  be  dramatized,  216. 
None  in  a  name,  216. 
Assignable  by  mere  entry  in  register,  217. 
What  sufficient  registration  of,  217,  note  (m). 
Consequence  of  omission  to  register,  217. 
Rights  in  case  of  infringement  of,  217. 
As  to  property  in  letters,  217. 

Coronation, 

Procession  cases,  49,  note  (u). 

Corporation, 

Definition  of,  228. 
May  be  either  sole  or  aggregate,  228. 
Contract  by  a,  228,  229. 

When  liable  on  executed  contract  not  under  seal,  229. 
A  municipal  corporation  cannot  maintain  an  action  for 
libel,  388. 

Counsel, 

Cannot  recover  their  fees,  221. 

Are    absolutely  privileged    in  what    they  say  in    the 

course  of  their  advocacy,  396. 
May  bind  their  clients  by  admissions,  514. 

Counter-claim  :  See  Set-off. 

Country  Notes, 

When  a  good  tender,  274. 
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Covenant, 

To  pay  all  taxes,  &c,  69,  70. 

Crane, 

Liability  for  injury  done  by,  420. 

Credence, 

It  is  for  a  jury  to  decide  as  to  credence  to  be  given  t<» 

a  witness,  509. 
Distinction  between  admissibility  and  credence,  509. 

Crimes, 

Distinction  between,  and  torts,  318,  319. 

Criminal  Act  of  Servant, 

When  master  liable  for,  418. 

Criminal  Evidence  Act,  1898,  492,  note  (?»),  494,  note  (/). 

Criminal  Information, 

When  prosecution  can  be  by,  398. 

Criminals, 

Formerly  were  not  good  witnesses,  492. 
But  they  now  are,  492. 

Witness  may  be  questioned  as  to  his  criminality,  and 
after  denial  conviction  proved,  492. 

Crossed  Cheques, 

Former  position  as  to,  198,  199. 

Provision  of  Bills  of  Exchange  Act  as  to,  199. 

Different  modes  of  crossing,  199,  200. 

Effect  of  crossing  cheque  "not  negotiable,"  199,  200. 

Custom, 

Rights  are  sometiiues  given  by,  70. 

Customs  are  subject  to  the  maxim    Esepresmm  facit 

cessare  taciturn,  70. 
In  the  case  of  hiring  of  domestic  servants,  232. 

Customer, 

Of  a  bank,  197,  198. 

1). 

1  >  A  MAGES, 

Generally  as  to,  453-460. 
Definition  of  the  term,  453. 
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Damages — continued. 

Distinction  between  liquidated  and  unliquidated,  453- 

457- 

Distinction  between  liquidated,  and  a  penalty,  456,  457. 

Difference  between  nominal,  general,  and  special,  458. 

An  action  need  not  necessarily  be  for,  458,  459. 

Liability  of  an  executor  or  administrator  for,  459. 

Need  not  always  be  assessed  by  a  jury,  460. 

Are  assessed  not  merely  to  date  of  issuing  writ,  but 
down  to  date  of  assessment,  460. 

Measure  of,  generally,  460-467. 

Must  not  be  too  remote,  461,  462,  463. 

Instance  of  remoteness  of  damages  in  slander,  464. 

Instance  of  remoteness  of  damages  in  case  of  servant 
washing  cart,  464. 

When  defendant's  motive  may  be  considered  in  assess- 
ing, 464,  465. 

Vindictive  or  exemplary,  465. 

Need  not  necessarily  be  the  legal  consequences  of  de- 
fendant's acts,  465. 

Interest  as  damages,  466,  467. 

Double  and  treble,  467. 

In  various  particular  cases,  467-478. 

Recoverable  for  breach  of  contract  to  sell  or  buy  land, 
467,  468,  469. 

For  breach  of  covenant  to  repair,  469. 

For  trespass  or  other  injury  to  land  may  sometimes 
be  recovered  both  by  actual  occupier  and  rever- 
sioner, 469,  470. 

For  breach  of  contract  to  buy  or  deliver  goods,  470, 
471. 

Case  of  sub-contract,  471. 

For  breach  of  warranty,  472. 

Against  carriers,  and  particularly  in  actions  under  the 
Fatal  Accidents  Act,  1846,  472-474. 

On  breach  of  contract  to  lend  money,  474,  475. 

In  respect  of  injuries  to  land  and  nuisances,  475. 

For  breach  of  promise  of  marriage,  475,  476. 

For  assault  and  battery,  false  imprisonment,  malicious 
prosecution,  476. 

Against  a  non-attending  witness,  476. 

Against  a  sheriff  for  negligence,  477. 
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Damages — continued. 

By  a   servant  against  a  master  for  wrongful  dismissal, 
477,  478. 

Damnum  sine  injuria. 
Meaning  of,  4,  5. 

Where  there  is  both  damnum  and  injuria,  then  there 
is  always  a  cause  of  action,  5,  6. 

Dangerous  Goods  and  other  Things, 

Duty  and  liability  in  respect  of,  135,  350,  422. 

Duty  not  to  let  dangerous  creatures  or  things  escape, 

35°>  351- 

Days  of  Grace,  177. 

Dead  Person, 

Ordinarily  no  proceedings  for  libel  or  slander  of,  406. 

Deaf  or  Dumb  Persons, 

Are  good  witnesses  if  of  sufficient  understanding,  495. 

Death, 

Does  not  revoke  a  continuing  guarantee  until  notice. 

55- 
Effect  of  death  of  husband  on  wife's  power  to  bind  for 

necessaries,  149,  and  note  (</). 
Of  principal  revokes  agent's  authority,  150,  151. 
Special    provisions  on  this  last  point   with   regard    to 

powers  of  attorney,  151,  note  (>j). 
Usually  puts  an  end  to  right  of  action,  but  there  are 

exceptions,  6,  7,  330,  362,  363,  427. 
What  damages  are  recoverable  under  the  Fatal  Acci 

dents  Act,  1846,  473,  474. 
Presumption  as  to,  after  seven  years,  489,  490. 

Debentures, 

Contract  for  the  sale  of,  63,  note  (k). 

Debt  :  See  Imprisonment — Arrest. 
Assignment  of  future.  166,  167. 
When  interest  recoverable  on,  466,  467. 

Debtors  Acts,  1869  and  1878,  378-381. 

Deceit  :  See  Fraud. 
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Deed, 

Is  the  only  true  formal  contract,  15. 
Proves  itself  after  thirty  years,  490,  491. 
Provisions  of  Vendor  and  Purchaser  Act,  1874,  as   to 
recitals  in,  491,  note  (?•). 

Defamation:  See  Libel  and  Slander. 

Defence, 

Of  one's  land  is  justifiable,  333. 
Or  of  one's  goods,  359,  360. 

Assault  and  battery  committed  in  defence  of  person  or 
property  justifiable,  368,  369. 

Del  credere  Agent,  152. 

Delegatus  non  potest  delegare,  146,  418. 

Demand, 

Sometimes    necessary  before   bringing    an   action   for 
conversion,  356. 

Dentists, 

Must  register  to  entitle  them  to  sue  for  fees,  227. 

Detinue, 

Former  action  of,  362. 

Direct  and  Indirect  Evidence, 
Difference  between,  479,  480. 

Directors'   Liability  Act,    1890,  291,  326. 

Discharge  of  Liability  :   See  Accord  and  Satisfaction — 
Payment. 

Disclaimer, 

Trustee  in  bankruptcy  may  disclaim  onerous  property, 

87. 
Time  for  doing  so,  87. 

Dishonour, 

Notice  of,  180-183. 

Distress, 

What  it  is,  75. 

Requisites  to  enable  a  landlord  to  distrain,  75,  76. 
May  be  made  for  the  whole  rent  for  furnished  apart- 
ments, 76,  note  (t). 
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I  >rsTKEss — continual. 

Things  exempted  from,  76,  77. 

As  to  lodger's  goods,  78,  79. 

Bill  or  note  taken  for  rent  does  not  extinguish  right 
of,  79. 

Maxim  of  "  Every  man's  house  Is  his  castle,"  and  appli 
cation,  79,  80. 

No  outer  door  must  be  broken  open  in  levying,  79,  80. 

Provision  of  statute  of  Richard  II.,  80,  8 1 . 

After  expiration  of  lease,  or  by  executor  or  adminis- 
trator, 81. 

Landlord  may  follow  goods  clandestinely  removed, 
unless  if  they  had  remained  on  the  premises  he 
would  nevertheless  have  had  no  right  of  distress, 
81,  82. 

Landlord  cannot  follow  goods  removed  by  bill  of  sale 
holder,  82. 

Manner  of  making  a  distress,  82. 

Sale  by  landlord  to  himself  of  goods  distrained,  82. 

Decision  in  the  Six  Carpenters'  Case,  and  provision  of 
11  Geo.  2,  c.  19,  s.  19,  thereon,  83. 

Replevin,  83,  84. 

Other  remedies  of  landlord  besides,  84-87. 

Extent  of  landlord's  right  under,  84-87. 

Attornment  clause  in  mortgage  will  not  give  right  of, 
116. 

Dividends,  time  to  sue  for,  276,  note  (k). 

Divorce, 

Does  not  give  a  woman  a  right  of  suing  her  husband 
for  torts  committed  by  him  during  the  covertmv, 
372- 

Document  of  Title, 

What  is  a,  108,  note  (t). 

Dogs, 

Straying  and  doing  injury,  331. 

Owners  liable  for  injuries  done  by,  352-354. 

As  to  scienter,  352,  354. 

Injuries  to,  354. 

Dogs  Act,  1865,  352,  353. 
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J)ogs  Act,  1871,  358. 

Domestic  Servants,  hiring  of,  232. 

Dormant  Partner  :  See  Partnership. 

Double  Damages,  467. 

Drunkards:  See  Intoxicated  Persons. 

Dumb  or  Deaf  Persons, 

Are  good  witnesses  if  of  sufficient  understanding,  495. 

Duress, 

What  is  meant  by,  260. 

Persons  under,  not  liable  on  their  contracts,  260,  261. 
Money  paid  under  compulsion  of  legal  process  cannot 
be  recovered  back,  288. 

Duty, 

Of  a  person  as  to  dangerous  goods  and  other  things, 

i35>  35°>  422. 
Entries  made  in  course  of  business  and  discharge  of 
duty  are  admitted  as  evidence,  488,  489. 


E. 

Earnest, 

What  is  meant  by,  100,  1  o  1 . 

Easements,  333. 

Ejectment, 

In  respect  of  non-payment  of  rent,  and  as  to  prior 

demand,  84. 
The  subject  of  ejectment  for  non-payment  of  rent  not 

affected  by  Conveyancing  Act,  1881,  84,  note  (n). 
Tenant  liable  to  be  ejected  on  breach  of  covenant,  but 

relief  long  given  in  certain  cases,  88. 
Provisions   of   Conveyancing  Act,   1881,   as   to   relief 

against  forfeitures  of  leases,  88,  89. 

Electric  Tramway, 

Causing  damage,  445. 

Employers, 

Common  law  liability  of,  for  injuries  to  servants,  430, 

431- 
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Employers — continued. 

Provisions   of    Employers'   Liability   Act,    1880,    and 

decision  thereon,  432-435. 
Provisions  of  Workmen's  Compensation  Act,  1897,  and 

decisions  thereon,  436-440. 
Provisions  of  Workmen's  Compensation  Act,  1900,  440. 

Ejusdem  Generis, 
The  rule  of,  314. 

Encyclopedia, 

As  to  copyright  in  an  article  written  for,  216. 

Entry, 

On  premises  must  not  he  forcible,  80,  81,  332,  341. 
On  land  may  be  constructive,  331. 

Entries, 

When  entries  made  by  deceased  persons  are  admissible, 
486-489. 

Equality  Clauses, 

As  to  railways,  137. 

Equitable  Defences,  286,  287. 

Escrow, 

Meaning  of,  16. 

Estoppel, 

Generally,  12,  17,  18. 

The  doctrine  of  estoppel  does  not  prevent  illegality 

being  set  up,  17,  298. 
Estoppel  in  pais,  1 8. 
Bailee  is  estopped  from  denying  the  title  of  his  bailor, 

18. 
Tenant  is  estopped  from  denying  his  landlord's  title, 

67,  68. 
In  the  case  of  bills,  notes,  and  cheques,  1 S9. 

"Every  man's  house  is  his  castle," 
Maxim  of,  79. 

Evidence, 

As  to  putting  unstamped  instrument  in,  314. 
Generally  as  to,  479-491. 
Direct  and  indirect,  479,  4S0. 
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Evidence — continued. 

Primary  and  secondary,  480. 

Primary,  must  always  be  given  where  possible,  480. 

Object  of  notice  to  produce,  481. 

No  degrees  of  secondary,  481. 

Subpoena  duces  tecum,  481,  482. 

Exceptions    to    the    rule   as    to    non-admissibility   of 

secondary  evidence,  482,  483. 
Of  entries  in  bankers'  books,  482. 
Hearsay,  definition  of,  483. 
Oases  in  which  hearsay  is  admitted,  483-489. 
When  entries  made  by  deceased  persons  admitted  in, 

486-489. 
Of  reputation,  489. 
Different  cases  in  which  presumptions  furnish  evidence, 

489,  490. 
As  to  the  competency  of  witnesses,  &c,  491-495. 
As  to  atheists  and  the  provisions  of  the  Oaths  Act,  1888, 

491,  492. 
Criminals   and  infamous  persons  are  now  good  wit- 
nesses, 492. 
As  to  contradiction  of  an  adverse  witness,  493. 
Persons  interested  in  result  of  an  action  are  now  good 

witnesses  in  it,  493,  494. 
In   adultery  and  breach   of   promise   cases   now,    the 

parties  are  competent  witnesses,  494. 
In  breach  of  promise  cases  plaintiff's  evidence  must  be 

corroborated,  494. 
Of  husbands  and  wives,  494,  and  notes  (0)  and  (p). 
Of  idiots  and  lunatics,  494,  495. 
Of  deaf  and  dumb  persons,  495. 
Of  children,  495. 

When  necessary  to  call  an  attesting  witness,  496. 
Different  ways  of  proving  instruments  not  requiring 

attestation,  496. 
Object  of  notice  to  inspect  and  admit,  496,  497. 
.Meaning  of  admission  "saving  all  just  exceptions,"  497. 
As  to  proof  by  comparison  of  handwriting,  497,  498. 
To   be   given    if   attestation    necessary   and   attesting 

witness  dead  or  abroad,  498. 
What  is  sufficient  for  an  attesting  witness  to  depose 

to,  498,  499. 
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Evidence — continued. 

Mode  of  proving  a  will  at  a  trial,  499,  500. 

A  person   not  allowed  to  make  evidence  for  himself, 

500. 
When   evidence    consisting    of   matters   of   opinion   is 

receivable,  501. 
Affidavits  used  on  interlocutory  application  may  con- 
tain statements  as  to  belief,  502. 
Effect    of    not    stamping    an    instrument   within    the 

proper  time,  502. 
Cases  of  privilege  generally,  503-509. 
Privilege,  meaning  of,  503. 
A  witness  is  not  bound  to  disclose  anything  that  will 

criminate  him,  503. 
Who   is   to   determine   whether  answering  a  question 

will  tend  to  criminate,  503,  504. 
A  witness  not  always  bound  to  answer  questions  tend- 
ing to  degrade  him,  504. 
Nor  a  wife  a  question  tending  to  criminate  her   hus- 
band, 505. 
No  ground  of  privilege  that  witness  may  be  exposed 

to  a  civil  action,  505. 
A  witness  may  waive  his  privilege  of  not   answering 

questions  tending  to  criminate,  505. 
No  such  privilege  in   the  case  of   a   bankrupt   being 

examined,  505,  and  note  (u). 
Professional  communications,  506-50S. 
Professional  confidence  and  professional    employment 

are  essential  to  this  privilege,  506. 
No  privilege  in  the  case  of  medical  men  and  clergy- 
men, 508. 
Communications  ';  without   prejudice"  are  privileged, 

508. 
Other  cases  of  privilege,  509. 
Miscellaneous  points  as  to,  generally,  509-516. 
Onus  probandi  is  on  the  person  asserting  affirmative  in 

an  action,  509,  510. 
Unless  the  presumption  of  the  law  puts  it  elsewhere, 

510. 
Presumption  in  case  of  a  voluntary  settlement,  511. 
Presumption  as  to  legitimacy,  511. 
As  to  leading  questions,  512. 

2    M 
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E  v  iden  ce — continued. 

Effect   of   plaintiff  or  defendant  not   appearing  at  a 

trial,  513. 
Admissions  may  do  away  with  necessity  of  strict  proof, 

5*3- 

Effect  in   one  action  of   admission  made  in  another, 

514. 

Admission  may  be  by  parol,  or  even  by  conduct,  514. 
Effect  of  admissions  by  counsel,  agents,  &c,  514,  515. 
Admissions  cannot  be  made  by  an  infant,  515. 
Functions  of  judge  and  jury  as  to,  516. 

Exchange, 

Origin  of  the  system  of,  167. 

ex  dolo  malo  non  oritur  actio,  296. 

Executed  Consideration,  43,  44,  45. 

Executed  and  Executory  Contracts,  22,  23. 

Execution, 

Effect  of,  on  land,  14,  15. 

Things  exempt  from,  77,  78. 

Door  of  a  dwelling-house  may  not  be  broken  open  in 

levying,  80. 
Effect  of,  on  goods,  347. 
Liabilities  and  duties  of  sheriff  in  levying,  446. 

Executors  and  Administrators, 

Provisions  of  Statute  of  Frauds  as  to  their  contracts, 

5h  52. 
How  they  should  accept,  make,  and  indorse  bills  or 

notes  so  as  not  to  be  personally  liable,  177. 
Effect  of    acknowledgment  of   debt  given   by  one  of 

several,  281. 
Effect  of  a  creditor  appointing  his  debtor  executor,  286. 
When    they    may    maintain    action    notwithstanding 

maxim    Actio   personalis   moritur  rum  persona,  6, 

330,  362,  363,  428. 
Liability  of,  in  an  action,  459,  460. 

Executory  Consideration,  43,  47. 

Executory  Contracts, 
Generally ,  22. 
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Executory  Contracts — eontirvued. 

When  a  liability  on,  may  arise  before  the  time  for  per- 
formance of,  262,  263. 

Express  and  Imtlied  Contracts, 
Difference  between,  21,  22. 

EXPRESSUM    FACIT   CESSARE   TACITUM,  2  2,  30. 

EX    TURPI    CAUSA   NON    ORITUR   ACTIO,  325,  326,  425. 


F. 

Factors, 

Difference  between,  and  brokers,  153,  154. 
Their  power  to  bind  their  principles  by  pledging  at 
common  law,  and  under  the  Factors'  Act,  1889,  154. 
As  to  right  of  set-off  when  action  brought  by  principal, 
156. 
Falsa  demonstratio  non  nocet,  26. 

False  Imprisonment, 

Definition  of,  372,  373. 

Distinction  between  an  actual  and  a  constructive  deten- 
tion, 373. 
Cases  in  which  imprisonment  justifiable,  373. 
As  to  the  liability  of  justices  and  constables,  374,  375. 
A  person  obtaining  a  warrant  is  not  liable  for  false 

imprisonment,  375. 
When  a  constable  may  arrest  without  warrant,  376. 
When  a  private  person  is  justified  in  arresting  another, 

376,  377- 
As  to  detention  for  contempt  of  court,  and  for  debt, 

&c.,  377-381- 
Distinction   as  to   proof   of   reasonable   and   probable 

cause  in  action  for,  and  in  action  for  malicious  prose- 

tion,  384. 
Damages  recoverable  for,  476. 

False  Representation  :  See  Fraud. 

False  Statement  causing  Mental  Shock,  6. 

Fatal  Accidents  Acts,  427-431,  473. 

Father:  See  Parent  and  Child. 
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Felony, 

Action    may    sometimes    be    brought    although    tort 
amounts  to,  319,  320. 

Fences, 

Liability  to  keep  in  repair,  331,  332,  443. 
Liability  for  dangerous  fence    abutting   on    highway, 
422,  note  (d). 

Ferocious  Animals, 

Injuries  done  by,  351-354- 

The  doctrine  of  scienter,  352,  353. 

Finder  of  Goods, 

His  rights,  345~347- 

Fire  :  See  Assurance. 

As  to  liability  in  respect  of  injuries  through  accidental 
fires,  444. 

Fish, 

As  to  property  in,  348. 

Fixtures, 

Contracts  for  sale  of,  need  not  be  in  writing,  64. 
What  are,  70. 

Must  be  removed  during  tenancy,  7 1 . 
Originally  fixtures  not  removable,  7 1 . 
Cases  in  which  they  are  now  removable,  71-74. 
Agricultural,  72-74. 

"When  a  mortgage  of,  requires  registration  as  a  bill  of 
sale,  74. 

Flats, 

Liability  for  non-repair  of  common  staircase,  441. 

Foreign  and  Inland  Bills, 
Differences  between,  191. 

Forfeiture  of  Leases, 

Relief  in  respect  of,  84,  88,  89. 

Forgery, 

No  title  can  be  obtained  through,  186-189. 

Formal  Contract, 

What  is  said  to  be  the  only  true,  15. 
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Fraud, 

Husband  liable  for  wife's,  258,  259. 

Effect  of,  as  regards  the  Statutes  of  Limitation,  279. 

Definition  of,  in  law,  and  what  representations  sufficient 
to  constitute,  289. 

Legal  and  moral  fraud  discussed,  290,  291. 

A  false  statement  honestly  believed  in  does  not  con- 
stitute, 291. 

Directors'  Liability  Act,  1890,  291. 

A  mere  lie  not  sufficient  to  constitute,  291. 

JSTor  words  amounting  merely  to  puffing,  292. 

Misrepresentation  as  to  the  legal  effect  of  a  document 
not,  292. 

As  to  liability  of  principal  for  his  agent's,  292,  293. 

When  a  fraudulent  representation  must  be  in  writing, 
60,  293. 

Provision  of  13  Eliz.  c.  5,  and  decision  in  Twynm's 
Case,  294,  295. 

Provision  of  27  Eliz.  c.  4,  295. 

Provision  of  Voluntary  Conveyances  Act,  1893,  295. 

Ex  dolo  malo  non  oritur  actio,  296. 

Contract  induced  by,  may  nevertheless  be  enforced 
by  third  person  innocently  acquiring  an  interest, 
296. 

Kescission  of  a  contract  on  the  ground  of,  must  take 
place  within  a  reasonable  time,  296. 

Need  not  go  to  the  whole  of  the  contract,  296. 

In  pari  delicto  potior  est  conditio  defendentis  et  possi- 
dentis, 296. 

Position  if  a  person  obtains  goods  by,  and  disposes  of 
them  to  an  innocent  party,  345. 

In  connection  with  the  sale  of  land,  468. 

Frauds,  Statute  of, 

Provisions  of,  generally,  50-59. 

As  to  the  memorandum  required  by  the  statute,  51,  52. 

When  an  agent  within,  must  be  authorized  by  writing, 

59- 
Provisions  of,  as  to  land,  50,  51,  61-64. 

Free  Pass, 

Position  of  person  travelling  with  a,  134,  note  (</). 
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Freight, 

What  it  is,  206. 

Position  of  indorsee  of  bill  of  lading  by  way  of  security 
as  regards  liability  for,  206. 

Fright, 

Causing  nervous  shock,  6. 

Furnished  Apartments, 

Distress  for  rent  of,  76,  note  (t). 

Furnished  House, 

Condition  on  taking,  90. 

Future  Day, 

Where  action  can  be  maintained  before  time  has  arrived 
for  act  to  be  done,  261,  264. 

G. 

Came, 

As  to  property  in,  348. 

Provisions  of  Ground  Game  Act,  1880,  348,  349. 

Overstocking  land  with,  352. 

Gaming  Contracts,  304-313. 

Provision  of  the  Gaming  Act,  1845,  and  the  Gaming 

Act,  1892,  304,  305. 
Money  won,  and  received  by  agent,  may  be  recovered 

by  his  principal,  305. 
Agent  cannot  be  sued  for  neglecting  to  make  bet,  306. 
Agent  paying  a  bet  be  has  made  for  principal  cannot 

recover  from  principal,  306. 
Loan  to  pay  bets  is  recoverable,  306. 
Bets  knowingly  paid  for  another  irrecoverable,  306. 
Provision  of  the  Betting  Act,  1853,  307. 
Stock  Exchange  contracts  for  differences,  307,  308. 
As  to  the  position  of  a  stakeholder,  308-310. 
What  is  a  lawful  game  within  the  Gaming  Act,  1845, 

310. 
As  to  horse-racing  and  lotteries,  310,  311. 
Provision  of  Leeman's  Acts,  and  decisions  thereunder, 

3"- 

Bills  or  notes  given  for  money  won  at  betting  on  games 

are  not  void,  but  to  be  taken  as  upon  an  illegal  con- 
sideration, 312,  313. 
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Gaming  Contracts — continued. 

Difference  as  regards  bills  and  notes  given  in  payment 

of  other  wager  transactions,  312,  313. 
Wager  policies,  313. 

General  Average,  203. 

General  Damages:  (See  Damages. 

General  or  Public  Interest, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  484. 

Geographical  Description, 

Cannot  be  registered  as  a  trade-mark,  218. 

Goods, 

Quasi-contract  of  sale  of,  32. 
Contracts  for  the  sale  of,  generally,  92-114. 
Codification  of  the  law  as  to  sale  of,  92. 
Points  as  to  delivery  and  acceptance  of,  92,  93. 
As  to  property  passing  in  specific,  93,  94. 
Rules  for  ascertaining  intention  as  to  property  in  pass- 
ing, 94-96- 
Instances  of  cases  in  which  property  in,  does  not  pass, 

96. 
When  property  passes  in  goods  part  of  an  entire  bulk, 

96-98. 
When  property  passes  in  goods  to  be  made,  97,  98. 
Effect  of  sale  of,  at  price  to  be  fixed  by  valuation,  ami 

no  such  valuation  made,  98. 
Reservation  of  right  of  disposal  of,  on  contract  for  sale 

of,  98. 
General  answer  to  question  of  when  property  in  goods 

passes,  99. 
Perishing  after  contract  for  sale,  99. 
Provisions  of  Statute  of  Frauds  and  Sale  of  Goods  Act, 

1893,  as  to  contracts  for  sale  of,  99,  100. 
As  to  earnest  and  part  payment,  100.  10 1. 
As  to  acceptance  and  receipt  of,  within  meaning  of  sec- 
tion 4  of  Sale  of  Goods  Act,  1893,  101-103. 
Sale  of,  by  auction,  103. 
Remedies  of  seller  and  buyer  on  breach  of  contract  for 

sale  of,  103. 
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Goods — continued . 

Seller's  lien  on,  104,  105. 

Stoppage  in  transitu,  105-109. 

Effect  of  exercise  of  right  of  lien,  or  stoppage  in  transitu, 
107,  108. 

Specific  performance  of  contract  to  sell,  109. 

As  to  warranty,  109-114. 

As  to  bills  of  sale,  1 14-122. 

Duty  as  to  dangerous,  135,  350. 

Position  of  seller  or  buyer  in  possession,  154-156. 

Effect  of  sale  of,  to  an  infant,  237-241. 

Failure  in  delivery  of  instalment  of  goods,  or  in  pay- 
ment of  an  instalment  of  the  price  of  goods,  264. 

Torts  affecting,  two  divisions  of,  343. 

Title  to  goods,  343~349- 

Sale  in  market  overt,  344. 

If  stolen  and  sold  in  market  overt,  may  nevertheless 
after  conviction  be  recovered  back  by  true  owner,  344. 

Hut  not  if  the  goods  were  obtained  by  fraud  not  amount- 
ing to  larceny,  345. 

Distinction  between  trespass  and  conversion,  343,  349, 

35°- 
Interpleader,  357,  358. 

Justification  of  trespass  or  conversion,  358,  359. 

Miscellaneous  points  as  to,  including  defence  and  re- 
caption, 359-363. 

Damages  for  breach  of  contract  by  seller  or  by  buyer, 
470-472. 

Goodwill, 

Sale  of,  and  right  of  vendor  as  to  setting  up  fresh  busi- 
ness and  soliciting  former  customers,  299. 

Grace, 

Days  of,  177. 

No  days  of,  in  the  case  of  instruments  payable  on 
demand,  at  sight,  or  on  presentation,  177,  178. 

Ground  Game,  299,  300. 

Gva  f{antee  :  See  Surety. 

Must  always  be  in  writing,  by  Statute  of  Frauds,  52-55. 
How  this  provision  was  evaded,  and  provision  of  Lord 
Tenterden's  Act,  293. 
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Guarantee — continued. 

A   promise   made   to  a  debtor  himself,  however,  need 

not  be  in  writing,  53. 
Provision  of  Mercantile  Law  Amendment  Act,   1856, 

as  to  consideration,  53. 
Distinction  between  indemnity  and  guarantee,  153. 

Guests, 

Of  innkeepers,  137-143. 

Position  of,  if  injury  happens  to  them,  141,  422. 


H. 

Hackney  Carriages, 

Position  of  person  letting  out,  419,  420. 

Handwriting, 

Comparison  of,  497,  498. 

Hearsay  Evidence, 
Definition  of,  483. 
Cases  in  which  it  is  admitted,  483-489. 

Hire  Purchase  Agreement, 

May  sometimes  constitute  a  bill  of  sale,  1 16. 
Effect  of  wrongful  sale  by  person  having  possession  of 
goods  under,  155,  156. 

Holder  in  due  course,   175,   176. 

Holding  :  See  Landlord  and  Tenant. 

A  defendant  to  bail  in  a  civil  action,  381. 

Horse, 

Injured  during  voyage,  128,  note  (c). 
Special  provisions  as  to  the  sale  of,  345. 
Liability  for,  if  it  strays,  443. 

Horse-racing,  310,  312. 

House, 

No  duty  cast  on  owner  of  unfurnished  house  to  see  it 
is  in  a  fit  state  of  repair  when  he  lets  it,  90,  441,  442. 

Implied  warranty  on  taking  a  furnished,  90,  91. 
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Housing  of  the  Working  Classes, 

Implied  condition  on  letting  house  for,  91. 

Husband:  See  Married  Woman. 

Liability  of,  and  position  generally  with  regard  to  his 

wife,  245-259. 
Still  liable  for  wife's  torts  during  marriage,  258,  259. 
No  right  to  detain  person  of  his  wife,  258,  373. 


Identification, 

Doctrine  of,  does  not  now  apply  in  cases  of   contri- 
butory negligence,  452. 

Idiot  :  See  Non  compos  mentis. 

Distinction  between,  and  lunatic,  259,  495,  note  (/•). 
Cannot  give  evidence,  494,  495. 

Illegal  Associations,  229. 

Illegality, 

Makes  a  contract  void,  297. 

Money  paid  under  illegal  contract  cannot  be  recovered 

back,  297. 
Unless  illegal  purpose  in  no  way  carried  out,  297. 
Or  parties  not  in  pari  delicto,  297. 
The  doctrine  of  estoppel  does  not  prevent  its  being  set 

up,  17,  298. 
Is  never  presumed,  298. 
Is  of  two  kinds,  299. 

As  to  contracts  in  restraint  of  trade,  299-302. 
Other  particular  cases  of,  302-314. 
An  illegal  instrument  cannot  be  confirmed,  314. 
Non-stamping   of   an   instrument  does   not  render  it 

illegal,  314. 

Illegitimacy, 

Evidence  of,  486. 

I  tofOBAL  Contracts;, 

Are  always  void,  48,  302. 

Implied  Contract,  21,  70,  90. 

Impossibility  of  Performance  of  a  Contract,  49. 
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Impossible  Consideration,  47,  48. 

Impounding  Goods  on  a  Distress,  82. 

Imprisonment  :  See  False  Imprisonment. 
For  contempt  of  court,  377-378. 
Cases  in  which  imprisonment  for  debt  still  allowed, 

378-381. 
Distinction  from  arrest,  382. 

Indemnity, 

Distinction    between    contract    of,    and    contract    of 

guarantee,  153. 
When  it  can  be  claimed  by  a  wrongdoer,  326. 

Indictment, 

What  it  is,  339. 

Indirect  and  Direct  Evidence, 
Difference  between,  479. 

Infamous  Character, 

Persons  of,  may  yet  give  evidence,  492. 

Infants, 

Who  are,  237. 

Liability  of,  on  their  contracts,  237-244. 

Provisions  of  Lord  Tenterden's  Act,  237,  238. 

Provisions  of  Infants'  Relief  Act,  1874,  238. 

Contract  to  marry,  239. 

Functions  of  judge  and  jury  in  action  for  necessaries, 

240. 
What  are  necessaries,  and  what  would  be  evidence  on 

this  point,  240,  241. 
Who  is  liable  for  necessaries  when  infant  residing  with 

his  parent,  241,  242. 
Whether  liable  for  money  lent  to  buy  necessaries,  242. 
Not  liable  merely  on  account  of  misrepresentation  of 

age,  242. 
Never  liable  on  bills  or  notes,  242,  243. 
Infancy  is  a  personal  privilege,  243. 
Continuous  contracts  on  which  liable  if  not  disaffirmed, 

243- 
Position  of  an  infant  who  continues  a  marriage  engage- 
ment after  coming  of  full  age,  243. 
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]  nfants — continued. 

Position  when    an    infant    has    paid    for    things   not 

necessaries,  243. 
Contracts  to  marry  by,  and  marriage  of,  244. 
Liability  of  apprentices,  244. 
Liability  of,  in  respect  of  torts,  245. 

Infidels, 

Can  now  give  evidence  under  Provisions  of  Oaths  Act, 
1888,  491. 

I  N  F<  tRMATION, 

What  it  is,  339. 

Indemnity  Contrasted  with  Guarantee,   153. 

Injunction, 

May  in  certain  cases  be  granted  against  the  publication 
of  a  libel,  406,  note  (/•). 

Injuria  sine  damno, 

Meaning  of,  3,  4,  195,  note  (s),  318. 

Inland  and  Foreign  Bills, 
Differences  between,  191. 

Innkeeper, 

Definition  of,  139. 

Duty  of,  139. 

His  liability  at  common  law  for  guest's  goods,  139. 

Reason  of  this  extensive  liability,  128. 

Who  is  the  guest  of,  139. 

Not  bound  to  keep  a  person  permanently  at  his  inn, 
139,  140. 

('•i/i/e's  Case,  140. 

Provisions  of  the  Innkeepers'  Act,  1863,  140,  141. 

Not  liable  for  personal  injury  to  guest  unless  negli- 
gence shewn,  141. 

lias  a  lien  on  his  guest's  property,  but  not  on  his 
person,  141. 

Extent  of  this  lien,  141,  142. 

Effect  on  lien  of  taking  security,  142. 

Provisions  of  the  Innkeepers'  Act,  1878,  105,  142. 

Innuendo  in  Libel  Actions,  390. 
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TN  PARI  DELICTO  POTIOR    EST  CONDITIO  DEPENDBNTia    ET  POSSI- 
DENTIS,  296. 

Inspect  and  Admit,  Notice  to, 
Object  of,  &c,  496,  497. 

Instalments, 

Failure  in  delivery  or  payment  by  instalments,  264. 
Provision    for  payment  of  debt  by,  and  that  on  one 

becoming  in  arrear,  whole  shall  become  due,  not  ;i 

penalty,  457. 

Institutions, 

Liability  for  contracts  made  on  behalf  of,  230,  231. 

Insurance  :  See  Assurance. 

Interest, 

Is  payable  on  bills  and  notes,  193,  194. 

When  recoverable  in  other  cases,  466,  467. 

Payment  of,  prevents  operation  of  Statutes  of  Limita- 
tion, 281. 

Effect  of  such  a  payment  by  one  of  several  persons 
jointly  liable  on  a  contract,  282. 

Is  payable  on  judgment  of  High  Court,  but  not  on 
judgment  of  County  Court,  467. 

Interest,  Pecuniary  or  Proprietary, 

Entries  made  contrary  to,  are  admitted,  486,  487. 
Even   though   they    form    the   only   evidence   of    the 

interest,  487,  488. 
Difference  between  entries  against  interest  and  entries 

made  in  the  course  of  duty,  489. 

Interpleader, 

What  it  is,  and  generally  as  to,  357,  358. 

Intoxicated  Persons, 

Liability  of,  on  their  contracts,  260. 

Invitation, 

Doctrine  of,  424. 

J. 

Jettison,  203. 

Joint  Contractors,  161. 
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Judge, 

Not  liable  for  acts  done  in  discharge  of  his  duties  and 
within  his  jurisdiction,  325,  396. 

Judgment, 

Definition  of,  9. 
As  to  consents  to,  11. 
•  When  recovered  will  merge  a  covenant  contained  in  a 
deed,  11,  12. 
Estoppel  by,  12. 
As  to  priority  in  payment,  13. 
As  to  charging  lands,  14,  15. 
Not  satisfied  by  payment  of  a  smaller  sum,  270. 
Does  not  by  itself  affect  the  title  to  goods,  347. 
Of  High  Court  carries  interest,  but  not  judgment  of 
County  Court,  467. 

Judgment  Summons, 

Married  women  cannot  be  committed  on,  252. 
As  to,  generally,  380. 

Jus  tertii,  143. 

Justices, 

As  to  their  liability,  374. 

Notice  need  not  be  given  before  bringing  action  against, 

374- 
Right  of  action  barred  after  six  months,  374. 

Justification, 

Of  trespass,  332,  333,  358,  359. 
Of  an  assault,  368,  369. 

K. 

King,  The, 

Can  do  no  wrong,  324,  and  note  (<j). 


L. 
Land, 

Contracts  for  sale  of,  must  be  in  writing,  50,  61. 

But  in  three  cases  Chancery  has  been  in  the  habit  of 

decreeing  specific   performance  of   a  parol   contract 

for  the  sale  of,  61. 


GENERAL    INDEX.  5  59 

Land — continued. 

What  is  an  interest  in,  62-64. 

Torts  affecting,  generally,  327-342. 

Trespass  quare  clausum  freyit,  327. 

Time  for  bringing  action  for  recovery  of,  328. 

As  to  action  f<>r  trespass  to,  328-330. 

Action  for  trespass  to  land  abroad  cannot  be  brought 
here,  328. 

When  an  action  may  be  brought  in  respect  of  injuries 
to,  after  death  of  party,  330. 

What  will  amount  to  trespass  to,  331. 

Right  of,  or  building,  to  adjacent  support,  335,  336,  441, 
442. 

Damages  recoverable  by  a  purchaser  on  breach  of  con- 
tract to  sell,  467,  468. 

Damages  recoverable  against  a  purchaser  for  refusing 
to  complete,  469. 

Damages  for  injury  to  reversion,  469,  470. 

Landlord  and  Tenant  :  See  Distress. 

Different  ways  in  which  a  tenancy  may  exist,  64. 

When  writing  necessary  for  a  lease,  64. 

Effect  of  a  parol  lease  for  more  than  three  years,  65. 

Effect  of  payment  of  rent,  65. 

Position  of   tenant   holding  over   after   expiration   of 

lease,  65. 
Notice  to  be  given  by  a  tenant  on  determining  tenancy, 

65,  66. 
What  is  a  sufficient  notice  to  quit,  66. 
Notice  to  quit  part  of  demised  premises  not  good  except 

under  Agricultural  Holdings  Act,  1883,  66. 
Penalty  on  tenant  for  holding  over,  66. 
Tenancy  at  will  arising  by  construction  of  law,  67. 
Tenant  cannot  deny  his  landlord's  title,  67,  68. 
Position  of,  as  to  repairs,  68,  69. 
General  position  of,  with  regard   to  rates  and  taxes, 

69,  70. 
Tenant's  right  by  custom,  70. 
Fixtures,  70-74. 
Provisions   of   Agricultural  Holdings   Act,    1883,    72, 

73- 

Distress,  75-87. 
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Landlord  and  Tenant — continued. 

Position  where  tenant  holds  under  agreement  for  lease, 

75- 
Requisites  to  enable  landlord  to  distrain,  75,  76. 
Things  exempt  from  distress,  76,  77. 
General  rule  to  determine  whether  a  person  is  a  lodger, 

79- 
Amount  of  rent  landlord  entitled  to  sue  and  distrain 

for,  85,  and  note  (p). 

Landlord's  rights  against  an  execution  creditor,  and 
in  the  case  of  bankruptcy,  85,  86. 

Apportionment  of  rent,  provisions  as  to,  88. 

As  to  forfeiture  and  relief  therefrom,  88,  89. 

Tenant  may  appropriate  any  part  of  the  rent  to  in- 
demnify himself  against  prior  charges,  89,  90. 

Condition  on  the  letting  of  furnished  houses  or  apart- 
ments, 90. 

Condition  on  letting  to  working  classes,  91. 

A  tenant  wrongfully  holding  over  may  be  ejected  by 
landlord,  though  landlord  may  be  liable  for  the 
assault,  80,  81,  332. 

Position  of  responsibility  in  case  of  nuisance,  337. 

Latent  Ambiguity, 

Parol  evidence  is  admissible  to  explain,  27. 
Distinction  between,  and  a  patent  ambiguity,  27,  29. 

Lateral  Support, 

As  to  the  right  to,  335,  336,  431,  432. 

Leading  Questions, 

What  they  are,  512. 

Not  allowed  in  examination  in  chief,  but  they  are  in 
cross  examination,  512. 

Leases, 

Provisions  of  Statute  of  Frauds  as  to,  50,  64. 

Effect  of  a  parol  lease  which  should   have  been  in 

writing,  65. 
Effect  of  going  into  possession  under  agreement,  75. 
On  bankruptcy  of  a  lessee,  trustee  may  disclaim  lease 

as  onerous  property,  87. 
Effect  of  such  disclaimer,  87. 
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Lectures, 

As  to  copyright  in,  216. 

Leeman's  Act, 

Provision  of,  and  decisions  thereunder,  311. 

Legal  and  Moral  Fraud  :   See  Fraud. 

Legal  Practitioners,  221-226  :  See  respective  titles. 

Legitimacy, 

Evidence  as  to,  486. 
Presumption  as  to,  511. 

Lending  of  Money, 

Damages  for  breach  of  contract  fur,  474,  475. 

Letters, 

Property  in,  written  from  one  person  to  another,  217. 

Lex  non  sckipta, 
Meaning  of,  1. 

Lex  scripta. 

Meaning  of,  1,  2. 

Liability  on  Contracts, 
When  it  arises,  262. 

When  there  is  liability  before  day  for  performance  of 
contract,  262,  263. 

Libel  and  Slander,  387-406. 
Definition  of  libel,  387. 
Not  necessary  a  libel  should  have  caused  any  special 

damage,  387. 
Municipal  corporation  cannot  generally  sue  for,  38S. 
Trading  corporation  may  sue  for,  388. 
Instances  of  words  held  to  lie  libellous,  388. 
Mere  words  of  suspicion  will  not  constitute,  388. 
Innuendo  in,  389,  390. 
Publication  of  libel  must  be  proved,  390. 
What  will  amount  to  publication,  390,  391. 
A  person  unwittingly  publishing  a  libel  is  not  liable, 

391- 

Malice  in  law  is  essential  to  constitute  a  libel,  301. 

Privileged  communications,  392-397. 

2    N 
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Libel  and  Slander — continued. 

Privilege  of  master  giving  character  to  servant,  393. 

Solicitor's  letter,  393,  394. 

Comments  and  criticisms  are  not  privileged,  394. 

Privilege  of  Member  of  Parliament,  394. 

Privilege  in  reporting  legal  proceedings,  394,  395. 

Reports  of  proceedings   in  Parliament,  meetings,  &c, 

394,  395- 
Provision  of  Libel  Act,  1888,  395. 
Statements  by  judges,  magistrates,  and  the  like,  and  by 

advocates,  are  absolutely  privileged,  396. 
So  also  are  statements  made  in  the  witness-box,  396. 
Whether  privilege  exists  is  for  judge,  397. 
Difference    between    absolute    and    qualified   privilege, 

397- 
Libel  may  be  prosecuted  for,  and  in  certain  cases  by 

criminal  information,  397,  398. 

Effect  of  truth  of  libel  in  civil  and  criminal  proceed- 
ings respectively,  397,  398. 

For  prosecution  of  the  proprietor,  &c,  of  a  newspaper 
for  libel,  an  order  of  a  judge  must  first  be  obtained, 

398. 
Hut  this  does  not  apply  to  criminal  informations,  398. 
Effect  of  apology  in  action  of  libel,  398,  399. 
Notice  necessary  to  entitle  defendant  to  give  evidence 

of  circumstances  in   excuse   of  publication   of,  399, 

note  (»). 
( 'ourse  to   be  taken  by  proprietor  of  a  newspaper  in 

action  for  libel  published  in  his  paper,  399. 
In  such  a  case  defendant  cannot  plead  an  apology  with- 
out paying  something  into  court,  399,  note  (t). 
Provision    of    Libel    Act,    1888,    as    to    mitigation    of 

damages,  400. 
Action    for   libel   must  be  brought  within  fix  years, 

400. 
Liability  for  fresh  publication  of  libel,  400. 
I  )efinition  of  slander,  400. 

When  a  criminal  prosecution  will  lie  for  slander,  400. 
Instances  of  slander,  401. 
Calling  a  person  a  felon  who  has  undergone  sentence  is 

actionable,  401,  note  (b). 
Facta  to  be  proved  in  an  action  for  slander,  401. 
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Libel  and  Slander — continued. 

Special  damage  must  be  proved  in  an  action  for  slander, 

except  in  four  cases,  402-404. 
Effect  of  truth  of  slander,  404. 
Action  for  slander  must  be  brought  within  two  years, 

405- 
Repetition  of  slander,  405. 
Obtaining  injunction  against,  406,  note  (/•). 
Summary  of  differences  between  libel  and  slander,  406. 
As  to  libel  or  slander  concerning  a  dead  person,  406. 
Instance  of  damage  for  slander  held  too  remote,  463. 

Licence, 

To  break  open  premises  void,  81. 
May  be  revoked,  333. 

But  if  it  is  part  of  a  contract  an  action  for  damages 
may  be  brought,  333. 

LlCENCEES, 

Position  of,  in  respect  of  injuries,  422. 

Lien, 

Definition  of,  104. 

How  lost,  104. 

No  lien  where  goods  sold  on  credit,  104. 

Only  exists  until  delivery,  104,  105. 

Solicitor's,  105,  223,  224. 

Is  generally  a  mere  passive  right,  105. 

Except  in  the  one  case  of  an  innkeeper,  105. 

And  to  a  certain  extent  also  in  the  case  of  solicitors, 

105,  223,  224. 
Effect  of  exercise  of  right  of,  107,  108. 
Distinction  between,  and  a  pawn,  and  a  mortgage,  126. 
Extent  of  innkeeper's,  141,  142. 
Of  bailee  is  not  conversion,  357. 

Like  :  See  Assurance. 

Limitations  of  Actions, 

When  time  runs  as  to  bill  payable  on  demand,  178. 
When    time   runs    against    surety  who    is    to    pay   on 

demand,  178,  note  (J). 
lVriods  for,   20,   85,  and  note(jp),  276-283,  32S,  374, 

400,  405,  406,  428,  435,  437- 
List  of  most  important  periods,  276,  note  (/.). 
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Limitations  op  Actions — continued. 

Nature  of  an  acknowledgment,  and  what  is  sufficient 

acknowledgment,  277. 
Period  from  which  time  runs  in  the  case  of  a  solicitor's 

hill  of  costs,  222. 
Ohject  of  the  Statutes  of  Limitation,  276. 
The  statutory  periods  apply  to  claim  against  separate 

estate  of  married  women,  276,  note  (A). 
Effect  of  one  of  several  joint  debtors  being  beyond 

seas,  278,  note(?-). 
Meaning  of  "  beyond  seas,"  278. 
The   statute   only  bars   the  remedy,  not  the  right,  as 

regards  contracts,  278. 
Otherwise  as  regards  land,  278,  note  (t). 
Ignorance  of  rights  does  not  prevent  statute  running, 

except  in  cases  of  fraud,  279. 
Four  ways  in  which  the  Statutes  of  Limitation  may 

be  prevented  from  applying,  279. 
An  acknowledgment  must  always  be  in  writing,  279, 

280. 
Effect  of  acknowledgment  by  one  of  several,  280,  281. 
Acknowledgment  must  be  before  action  brought,  281. 
Effect  of  part  payment,  or  payment  of  interest  by  one 

of  several,  281,  282. 
Difference  if  by  one  of  several  partners,  282,  note  (s). 
As  to  issuing  process  to  prevent  statutes  applying,  283. 

Liquidated  Damages, 

Distinction   between,    and   unliquidated   damages    and 

penalties,  453-457- 
Question  as  to  whether,  or  penalty,  is  one  of  law,  456. 

Locomotive, 

Causing  damage,  444,  445. 

Lodger, 

His  goods  cannot  now  be  taken  either  in  distress  or 

execution,  77,  78. 
Rule  for  determining  whether  a  person  is  a  lodger,  79. 

Lodging-house  Keepers, 
Liability  of,  142. 

Lord's  Dai  Act,  The,  313. 
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Loss  of  Service  :  See  Seduction. 

Actions  for,  may  arise  quite  irrespective  of  seduction 
and  instance  of,  411-414. 

Lotteries,  311. 

Luggage, 

As  to  liability  of  railway  company  for  loss  of,  135— 1 37. 

Lunatic:  See  Non  compos  mentis. 

Distinction  between,  and  an  idiot,  259,  495,  note  (z). 
To  what  extent  unsoundness  of  mind  is  a  defence,  259. 
Acts  done  during  lucid  interval,  260. 
Can  only  give  evidence  during  a  lucid  interval,  495. 


M. 

Maintenance, 

Definition  of,  303. 

Exceptions  to,  303. 

Ma  lick, 

Difference  between,  in  law  and  in  fact,  384, 

Malicious  Arrest,  382. 

Malicious  Prosecution, 

A  person  obtaining  a  warrant  may  be  liable  for,  375. 

Definition  of,  382. 

Three  essentials  in  an  action  fur,  382. 

Person  cannot  sue  for,  if  there  is  a  conviction  standing 

against  him,  383. 
The  question  of  reasonable  and  probable  cause  is  for 

the  judge,  383. 
Respective  functions  of  judge  and  jury  in  an  action  for, 

383,  384- 
Distinction  as  to  proof  in  action  for,  and  in  action  for 

false  imprisonment,  384. 
A  prosecution  not  at  the  outset  malicious  may  become 

so,  384. 
Difference  between  malice   in  fact  and   malice  in  law, 

384. 
Nature  of  the  malice  necessary  in  action  for,  3S5. 


566  GENERAL    INDEX. 

Malicious  Prosecution — continual. 

Difference  between  the  findings  as  to  reasonable  and 

probable  cause,  and  malice,  385. 
Action  for,  will  lie  against  a  company,  385. 
No  action  lies  for  malicious  prosecution  of  a  civil  action, 

386. 
Nor  by  a  subordinate  against  a  commanding  officer  for 

bringing  him  to  court-martial,  386. 
But  action  will  lie  for  maliciously  presenting  a  petition 

in   bankruptcy,  or    for   malicious  presentation   of  a 

winding-up  petition,  386. 
Damages  recoverable  for,  476. 

Mantraps,  370. 

Mare, 

Injured  during  voyage,  128,  note  (c). 

Marine  Insurance  :  See  Assurance. 

Market  Overt, 

What  is  meant  by,  344. 

Advantage  of  purchasing  in,  344. 

Notwithstanding  sale  in,  if  goods  are  stolen  and  the 

thief  convicted,  restitution  may  be  obtained  by  true 

owner,  344,  345. 
But  not  if  goods  only  obtained  by  fraud  not  amounting 

to  larceny,  345. 
An  auctioneer  selling  in,  is  not  protected,  356. 

Marriage  :  See  Breach  ok  Promise  op  Marriage. 

An  agreement   made   in  consideration  of,  must  be  in 

writing,  51,  56. 
Of  a  female  does  not  now  revoke  any  authority  she 

may  possess  as  an  agent,  151. 
Position  of  an  infant  continuing  a  marriage  engagement 

after  attaining  full  age,  239. 
Infant  not  liable  on  contract  for,  but  if  marriage  takes 

place  it  is  generally  binding,  243. 
Contracts  in  general  restraint  of,  are  invalid,  302. 

Married   Woman, 

Slay  insure  her  husband's  life,  and  policy  may  be  ex- 
pressed to  enure  for  her  separate  use,  210. 
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Married  Woman  —continued. 

Position  of,  and  of  husband,  as  to  contracts  made  and 

torts  committed  before  marriage,  245-249. 
Position  of,  and  of  husband,  as  to  contracts  made  after 

marriage  and  during  cohabitation,  249-254. 
Position   of,  and   of   husband,  as  to   contracts   made 

during  separation,  254-256. 
Cases  in  which  a  married  woman  is  in  the  position  of  a 

feme  sole,  249,  250. 
Position  of,  as   to  contracts   under  Married  Women's 

Property  Acts,  1882  and  1893,  250,  251. 
Cannot  be  made  a  bankrupt  unless  trading  apart  from 

her  husband,  251,  252. 
Committal  order  cannot  be  made  against,  252. 
Her  position  as   to  suing  and   being  sued  under  the 

Married  Women's  Property  Act,  1882,  252. 
Effect  of  notice  in  papers  by  husband  that  he  will  not 

be  liable  for  his  wife's  debts,  256,  257. 
A  husband   is  liable  for  the  costs  of  any  proceedings 

rendered  necessary  by  his  conduct,  257. 
Money  lent  to  wife  to  buy  necessaries,  257,  258. 
Who  is  liable  on  a  contract  by  a  wife  for  necessaries 

when  husband  is  dead  unknown  to  her,  149,  258. 
Committing  tort,  husband  still  liable,  258. 
Fraud  perpetrated  by  a,  258,  259. 
Claim    against    separate    estate    of,    is    governed    by 

Statutes  of  Limitation,  277,  note  (A;). 
Effect  of  a  woman  marrying  her  debtor,  286. 
A  wife  cannot  sue  her  husband  for  a  tort  committed 

during  coverture,  even  though  she  has  since  obtained 

a  divorce,  372. 
Representatives    of    lunatic    husband    allowed    to    sue 

for   wife's   torts   in   connection  with   property,   372, 

note  (n). 
Cannot  lawfully  be  detained  by  her  husband,  373. 

Master  and  Servant, 

Persuading  master  to  discharge  servant,  5,  411    414. 

As  to  hiring  of  servants,  231. 

Contract  for  life  is  valid,  232. 

A  hiring  always  presumes  reasonable  wages,  232. 

Different  kinds  of  servants,  232. 
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Master  and  Servant — continued. 

Elfeet  of  a  general  hiring,  232,  233. 

As  to  the  power  of  a  servant  to  bind  his  master  by  his 

contracts,  233,  234. 
As  to  master's  liability  for  his   servant's   torts,   234, 

416,  417,  418,  419,  430,  431. 
Servant   entitled  to  wages    during  temporary  illness, 

234- 

Master  not  hound  to  provide  medical  attendance  for 
his  servant,  though  he  is  for  apprentice,  234. 

But  if  he  sends  for  a  medical  man  he  will  he  liable, 
and  cannot  make  deduction  from  wages,  234. 

Position  with  regard  to  injuries  done  by  one  servant 
to  another  acting  in  course  of  common  employment, 
as  the  matter  originally  stood  at  common  law,  and 
as  it  now  stands  tinder  the  Employers'  Liability  Act, 
1880,  and  the  Workmen's  Compensation  Acts,  1897 
and  1900,  234,  235,  430-440. 

Length  of  notice  to  determine  relationship  of,  232,  235. 

When  master  may  discharge   servant  without  notice., 

235- 
Effect  of  death  on  relationship  of,  235. 

Master's  position  as  to  giving  a  character  to  servant, 

236>  393- 
Master   may   reasonably  chastise   his   apprentice,   244, 

37°- 
Liability  of  master  for  servant's  torts,  417-419. 
Liability  for  servant's  crime,  418. 
Relationship  of,  may  exist  between  cab  proprietor  and 

driver,  419. 
A.S  to  the  position  of  a  contractor  or  a  sub-contractor, 

420,  421,  437. 
Servant's  claim  against  railway  company  when  ticket 

to  travel  taken  by  master,  423. 
Muster's  claim   against  railway  company  for  his  own 

property    when    ticket  to  travel   taken  by   servant, 

423- 
Damages  recoverable  by   a  servant  for  wrongful  dis- 
missal, 477,  478. 

Master  of  a  Ship,  202:   »Vee  (.'attain  or  Master  of  a 

Ship. 
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Maxims — 

Actio  'personalis  moritur  cum  persona,  6,  7,  330,   362. 

363.  427- 

( 'areat  emptor,  113,  211. 

Delegatus  non potest  delegare,  146,  418. 

Every  man's  house  is  his  castle,  79. 

Ex  dolo  malo  non  oritur  actio,  296. 

Expressum  facit  cessare  taciturn,  22,  30. 

Ex  turpi  causd  non  oritur  actio,  326,  425. 

Falsa  demonstrated  non  nonet,  26. 

In  pari  delicto  potior  est  conditio  defendentis  et  possi- 
dentis, 296. 

Nemo  dat  quod  non  habet,  343. 

Omnis  ratihdbitio  retrotrahitur  et  mandate  priori  asqw 
paratur,  147. 

Quicquid  plantalur  solo,  .«>lo  cedit,  71. 

Qui  facit  per  alium  facit  per  se,  145,  416,  430. 

Quod  ab  initio  non  valet  in  tract 'u  temporis  non  con 
valescit,  314. 

Res  ipsa  loquitur,  415. 

Respondeat  superior,  417. 

Sic  utere  tuo  ut  alienum  non  laedas,  350. 

The  king  can  do  no  wrong.  324,  and  note  (g). 

Volenti  non  fit  injuria,  407,  434,  449. 

Mayhem, 

What  it  is.  367. 

Medical  Men, 

When  they  may  recover  their  fees,  226. 
No  privilege  in  giving  evidence,  508. 

Members  of  Parliament, 

Position  of,  as  regards  privilege  from  slander  or  libel, 
394- 

Memorandum, 

Or  note  of  contract  to  satisfy  the  Statute  of  Fraud-. 

5i,  52- 
Mental  Shock  may  constitute    Actionable  Damage,  6. 

Mercantile  Agents,   153-154. 

Mercantile  Contracts,  145-200. 
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Merger, 

What  it  is,  n,  16. 

Is  caused  by  recovering  judgment  on  a  deed,  1 1,  16. 

Misrepresentation  :  See  Fraud. 

Distinction  between,  and  condition  and  warranty,  no. 

Mistake, 

As  to  recovery  of  money  paid  under,  288. 
In  telegraphic  message,  322. 

Money-lenders'  Act,   1900,  30,  31,  42. 

Monopolies  :  See  Patknt. 
The  Statute  of,  213. 

Month, 

Meaning  of  the  term,   32. 

Monthly  Tenancy, 

Notice  to  determine,  65. 

Moral  Consideration, 

Is  not  sufficient  to  support  a  simple  contract,  45,  46. 
But  a  moral  obligation  which  was  once  a  legal  one  will 

support  a  promise,  46. 
But  this  does  not  apply  to  promises  to  pay  a  debt  dis- 
charged by  bankruptcy,  47. 

Moral  Fraud  :  See  Fraud. 

Mortality,   Bills  of,   228. 

Mortgage, 

When  a  mortgage  of  fixtures  requires  registration  as  a 

bill  of  sale,  74. 
Distinction  between  a  mortgage  of  personal  property, 

a  lien,  and  a  pledge,  126. 
Remedy  of  a  pledgee,  126,  note  (n). 
Action  on,  must  be  brought  within  twelve  years,  276, 

note  (/r). 

Mortgagor, 

Provision  of  Judicature  Act,    1873,  as  to  his  powers, 

67,  329. 
When  allowed  to  make  leases,  67. 
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Motive, 

Of  a  defendant  cannot  be  looked  to  in  an  action  ex  eon 
tractu,  but  can  be  in  an  action  ex  delicto,  463,  464. 

Music, 

Provision  of  Act  of  1882  as  to  copyright  in,  214. 

Municipal  Corporation  :  See  Corporation. 

Cannot  generally  maintain  an  action  for  libel,  388. 

Mutual  Assent, 

Necessary  to  a  simple  contract,  34,  35. 


Necessaries, 

For  an  infant   or  a   married    woman,   what   are,   240, 

253- 

Negligence:    See   also   the    different   headings  of  specific 

acts  of  Negligence. 
Liability  of  voluntary  bailee  for,  123,  124. 
Must  be  shewn  to  render  innkeeper  liable  for  personal 

injury  to  guest,  141. 
Generally  as  to  torts  arising  peculiarly  from,  415-45 z. 
The  functions  of  judge  and  jury,  415. 
Res  ipsa  loquitur,  415. 
Burden  of  proving  is  on  plaintiff,  416. 
May  arise  from  act  of  agent  or  servant,  416-420. 
Injury  arising  from  negligence  in  driving  vehicle,  414, 

419. 
Injury  arising  from  negligence  of  a  contractor  or  sub- 
contractor, 420,  421. 
Injuries  in  respect  of  faulty  erection  or  building,  421, 

422. 
Liability  in  respect  of  dangerous  goods  or  animals,  422. 
An    action    for,    may    be    maintained    irrespective     of 

privity,  423. 
Injuries  from  nuisances,  423. 
The  doctrine  of  invitation,  424. 
Liability  in  respect  of  engines,  shafts,  windmills,  &c, 

near  a  public  road,  424,  425. 
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Negligence — continued. 

When  an  injury  is  done  by  several,  one  or  all  may  be 
sued,  but  there  is  no  contribution,  425. 

The  liability  of  carriers  of  passengers  depends  on  ques- 
tion of,  425,  426. 

Maxim  of  Actio  2^'^'sonalis  moritur  cum  persona,  and 
statutory  provisions  thereon,  427-440. 

From  train  overshooting  platform,  430. 

When  master  liable  for  injury  done  to  a  servant  by 
negligence  of  a  co-servant,  430-440. 

Causing  injury  to  land  or  building,  440-443. 

Collisions  arising  through,  443,  444. 

Causing  fire,  444. 

Injury  through  sparks  of  a  railway  engine  is  not,  445. 

Unless  some  negligence,  445,  and  note  (t). 

Injury  from  traction  or  similar  engine  is,  445. 

Causing  waste,  446. 

By  sheriff's  officers,  446,  447. 

Consisting  of  non-arrival  of  train  at  proper  time,  447. 

Defences  to  an  action  for,  447-449. 

Contributory,  449-452. 

Necessary  for  plaintiff  to  prove  no  contributory  negli- 
gence if  injury  may  have  happened  from  that  cause, 

45°- 
Negotiable   Instruments:    See   Bills   ok  Exchange  and 

Promissory  Notes. 
What  are,  185,  186. 
No  title  conferred  by  forgery,  186. 
Pledge  of,  by  stockbroker  or  money-dealer,  187,  188. 
Bill  of  lading  is  not,  205. 

Nemo  dat  quod  non  habet,  343. 

Newspaper, 

Reports    in,    of    proceedings    privileged    to    a    certain 

extent,  394,  395. 
Proprietor,    editor,   or   publisher    of,    not   liable   to   be 

prosecuted  for  libel  in,  without  order  of  judge,  398. 
Course  that  may  be  taken  by  proprietor  of,  in  respect 

of  libel,  398-400. 

Nominal  Damages:  See  Damages. 
Nominal  Partner  :  See  Partnership. 
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NoN    COMPOS    MENTIS, 

Two  classes  of  persons  of  this  kind,  and  difference   be 

tween  them,  259. 
Liability  of  such  persons  on  their  contracts,  259. 
Idiots  canuot  give  evidence,  and  lunatics  only  can  during 

a  lucid  interval,  494,  495. 

Non-performance  of  Contracts  :  See  also  particular  titles. 
Excuses  for,  generally,  275-286. 

Notice, 

To  quit  premises,  65,  66. 

Of  dishonour  of  bill  or  note,  179-183. 

Need  not  now  be  given  before  bringing  action  against, 

justices,  374,  375. 
Required  under  Employers'  Liability  Act,  1880,  435. 
Required   under   the  Workmen's  Compensation   Act, 

1897,  437- 

Notice  to  Inspect  and  Admit, 

Object  of  giving,  &c,  496,  497. 

Notice  to  Produce, 

Object  of  giving,  &c,  481. 

Noting  and  Protesting, 

What  is  meant  by,  and  when  necessary,  191. 

Novation,  162. 

Nuisance, 

Definition  of,  336. 

What  will  constitute,  and  instances  of,  336,  337. 

Party  may  be  liable  for,  as  a  probable  consequence  ol 

his  acts,  337. 
Question  whether  landlord  or  tenant  liable  for,  in  case 

it  occurs  on  demised  premises,  337. 
An  act  may  be  a  nuisance,  though  a  benefit  to  others, 

333- 
A  person  coming  to  a  nuisance  has  still  a  right  to  have 

it  abated,  338. 
May  be  committed,  though  act  authorized  by  Parlia 

ment,  33S. 
Position  in  such  case  to  onus  of  proof,  t,^S. 
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Nuisance — continued. 

Difference  between  a  public  and  a  private  nuisance, 

338,  339>  34o. 
When  a  private  remedy  lies  for  a  public  nuisance,  339. 
Abatement  of,  340,  341. 
Notice  usually  necessary  before  entering  ou  another's 

lands  to  abate,  341. 
A  person  may  not  go  on  another's  lands  to  prevent,  341. 
May  arise  peculiarly  from  negligence,  425. 
Damages  recoverable  in  respect  of,  475. 


0. 

Oaths  Act,   1888,  491. 

Object  of  a  Contract, 

Must  not  be  illegal  or  immoral,  48,  49. 

Obligation, 

Arising  from  breach  of  a  contract,  23. 

(  >FFER, 

Made  under  seal  cannot  be  withdrawn,  39. 
But  not  under  seal  may  be,  39. 

Necessity   of    withdrawal    of    offer    being   communi- 
cated, 39,  40. 

<  Ifficbr,  Superior, 

Not  liable  for  acts  done  in  the  course  of  his  duty,  or 

justified  by  his  position,  325. 
Is  justified  in  detaining  subordinate,  375. 
No    action   lies    against,   for   malicious   prosecution   in 

bringing  subordinate  to  court-martial,  386. 

0.mnis    ratiiiabitio    retrotrahitur    et    mandato   priori 
-kqujparatur,   1 47. 

Onerous  Property, 

M  iv  be  disclaimed  by  trustee  in  bankruptcy,  87. 
Effect  of  such  disclaimer,  87. 

Onus  probandi, 

Is  on  party  seeking  to  prove  affirmative   in  an  action, 
5°9>  5^o- 
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Onus  probandi — continued. 

But  presumption  of  law  may  put  it  where  it  would  not 

otherwise  be,  510. 
Rule  in  the  case  of  voluntary  settlements,  511. 

Opinion, 

When  matters  of,  are  receivable  in  evidence,  501. 
An  affidavit  on  an  interlocutory  application  may  con 
tain  a  statement  founded  only  on  deponent's  belief, 
502. 

Outgoings, 

Covenant  to  pay  all,  69,  70. 


P. 

Parent  and  Child:  See  Infants. 

Father  justified  in  chastising  his  child  reasonably,  370. 

Or  in  detaining  him,  373. 

Evidence  as  to  legitimacy,  484-486. 

Parent  cannot  bastardize  his  or  her  issue,  486. 

Child  born  during  wedlock  is  presumed  to  be  legitimate. 

5"- 

Parol  Evidence, 

Is  not  admissible  to  vary  a  written  contract,  but  is 
admissible  to  explain  a  latent  ambiguity,  28-31. 

Also  admissible  to  explain  technical  words,  or  words 
which  have  by  custom  acquired  a  particular  mean- 
ing, 29. 

Where  there  is  an  executory  contract  afterward- 
carried  out  by  deed,  the  deed  only  can  be  looked 
to,  29,  30. 

Summary  of  the  cases  of  admission  of,  30. 

Provisions  of  the  Money-Lenders'  Act,  1900,  30,  31. 

Parol  Lease, 

When  good,  64. 

Effect  of,  when  required  to  be  in  writing,  64,  65. 

Particular  Average,  203. 

Parties  to  Actions, 

Are  now  good  witnesses,  493,  494. 
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Partnership, 

Definition  of,  157. 

Actual  and  nominal  partners,  157. 

When  liability  as  partner  constituted  by  holding  out, 

157- 
What  will  constitute  a,  157. 

Provisions  of  Partnership  Act,  1890,  hereon,  158,  159. 
Quasi-partnership,  159. 
Dormant  partner,  159. 
Liability  of  partners,  ex  contractu,  159. 
Bill  <>r  cheque  given  by  a  partner  in  the  firm's  name, 

160. 
Borrowing  money,  160. 

Submission  to  arbitration  by  one  partner,  160. 
Pledge  by  partner,  160. 
Effect   of   agreement   restricting   powers    of   partners, 

160. 
Liability  is  joint,  161. 
Liability  of  partners  ex  delicto,  161. 
Introduction  of  new  partner,  and  retirement  of  old 

partner,  162. 
Dissolution  of,  162,  163. 
Powers  of  partner  after  dissolution,  163. 
As  to  infants  and  others  being  partners,  163,  164. 
Remedies  between  partners,  164. 
Between  bookmakers  on  the  turf  not  necessarily  illegal, 

3°7- 

Part-Payment  to  satisfy  Statute  of  Frauds,  101-103. 

Passenger  on  Railway, 

When  he  has  a  right  of  action  against  railway  company 
for   injuries   happening   to  him  during  the  journey, 
425-427. 
Damages  recoverable  for  injury  to,  473. 

Passengers'  Luggage, 

Generally  us  to,  135,  136,  137. 

Patent, 

Definition  of  a,  212. 

T!i':  Statute  of  .Monopolies,  213. 

Term  for  which  it  may  be  granted,  &c,  213. 
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Patent — continued. 

Grant  of,  must  be  to  original  inventor,  213. 
Remedy  for  infringement  of,  213,  214. 

Patent  Ambiguity-, 

Parol  evidence  not  admissible  in  the  case  of,  28-31. 

Pawn, 

Distinction  between,  and  a  lien,  and  a  mortgage,  126. 

Pawnbrokers,  126,  127,  128. 

Absolutely  liable  for  loss  by  fire,  127. 
Pledge  of  stolen  goods,  127. 

Right  of  pledgee   to  redeem   on  production  of  pawn- 
ticket, 127. 
Their  special  power  to  arrest,  377. 

Payment, 

Definition  of,  and  generally  as  to,  266-272. 

Rule  as  to  appropriation  of  payments,  267,  268. 

Exception  to  rule,  268,  note  (t). 

Rule  as  to  appropriation  of  payments  not  an  invariable 

one,  268. 
A  smaller  sum  cannot  satisfy  a  greater,  except  in  some 

special  cases,  268-270. 
But  sometbing  different  may,  269. 
Effect  of  remitting  a  smaller  sum  in  full  discharge  of 

disputed  account,  269. 
Decision  in  Foakes  v.  Beer,  270. 
Presumption  of,  271. 
Effect  of,  by  a  cheque,  bill,  or  note,  271. 
Through  the  post,  272. 
Into  court,  275. 
Of    interest    or    part-payment    of    principal     prevents 

Statutes  of  Limitation  applying,  281,  282. 
Effect  of   such  a  payment  by  one  of  several  person. 

jointly  liable  on  a  contract,  282. 
Under  legal  process,  288. 
Under  mistake,  288. 

Pecuniary  or  Proprietary  Interest, 

Admission  of  entries  against,  486-488. 

Pedigree, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  484, 

485- 

2  0 
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Penalty, 

Sum  agreed  to  be  paid  by  way  of,  cannot  be  enforced, 

454,  455- 
Effect  of  specifying  that  a  sum  agreed  to  be  paid  is  by 

way  of  penalty,  456. 
Whether  more  than  a  named  penalty  can  be  recovered, 

456- 
Question  of  whether  penalty  or  liquidated  damages  is 

one  of  law,  456. 
Provision    that  on  failure  to  pay  one   instalment  the 
whole  to  become  due,  not  a  penalty,  457. 

Per  Procuration,  Bill  Accepted,  176. 

Performance  of  Contracts  :  See  also  particular  titles. 
Impossibility  of,  49. 
Generally  as  to,  266-275. 
May  sometimes  be  presumed,  271. 
Excuses  for  non-performance  generally,  275-288. 

Peril, 

Of  the  sea,  206,  note  (/). 

Perishing, 

Of  goods  after  contract  for  their  sale,  99. 

Person,  Torts  affecting  the,  364-414  :  See  also  particular 
titles. 
Assault  and  battery,  364-372. 
False  imprisonment,  373-381. 
Malicious  arrest,  382. 
Malicious  prosecution,  382-386. 
Libel  and  slander,  387-406. 
Seduction  and  loss  of  service,  406-414. 
Injuries  to  the  person  from  negligence,  415-440. 

Personal  Luggage, 

Liability  of  railway  company  for,  135,  136,  137. 
What  is,  135. 

Photographs,  Copyright  in,  215. 

Physicians, 

When  they  may  recover  their  fee5,  226,  227. 

Place  for  Betting,  307. 


GENERAL    INDEX.  579 

Pr.EDGE, 

Distinction  between,  and  a  lien,  and  a  mortgage,  126. 

A  pledgee  cannot  foreclose,  126,  note  (?i). 

If  pledge  does  not  realize  sufficient,  pledgee  may  sue, 

126. 
Of  securities  by  stockbrokers  or  money-dealers,  187,1 88. 

Policy  of  Assurance  :  See  Assurance. 

Post, 

"When  a   contract   taking  place   through,  is   complete, 

38-  39- 
Payment  made  through  the,  272. 

Pound  Breach,  83. 

Power  op  Attorney, 

Provision  of  Conveyancing  Acts  as  to,  151,  note  {y). 

Presumption, 

Cases  in  which   presumptions  furnish   evidence,  489, 

490. 
Various  cases  of ,  5 1  o,  511. 
May  sometimes  cause  the  burden  of  proof  to  be  where 

it  would  not  otherwise  be.  510. 

Primary  and  Secondary  Evidence  :  See  Evidence. 
Difference  between,  and  reason  for  difference,  480. 
Rules  as  to,  and  exceptions,  480-483. 

Principal  and  Agent, 

When  an  agent  must  be  authorized  by  writing  to  sign 

a  contract,  59,  145. 
Quifacit  per  (Mum  facit  per  se,  145,  416,  430. 
Persons  not  sui  juris  may  act  as  agents,  146. 
Delegatus  non  potest  delegare,  146,  418. 
Three  kinds  of  agencies,  and  differences  between  them, 

146,  147. 
Omnis  ratihabitio  retrotrahitur  et  mandatu  priori  cequi- 

paratur,  147. 
Effect  of  giving  credit  to  an  agent,  148. 
Effect  of  payment  by  principal  to  his  broker  or  agent, 

148. 
When  an  agent  is  personally  liable,  149,  150. 
Remedy  against  agent  acting  without  authority,   1.(9. 
176. 
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Principal  and  Agent — continued. 

British  agent  contracting  for  foreign  principal,  150. 

The  different  ways  in  which  an  agent's  authority  may 
be  revoked,  150,  151. 

An  agent's  authority  includes  all  incidental  acts,  151. 

The  principal  is  generally  the  person  to  sue  on  a  con- 
tract, 151. 

Duty  of  agent,  152. 

Bribing  agent,  152. 

Del  credere  agent,  152. 

As  to  factors  and  brokers,  153,  154. 

Acceptance  of  bill  per  procuration,  176. 

As  to  principal's  liability  for  his  agent's  fraud,  292. 

Agent  recovering  bets  for   principal   must  pay  over, 

3°5>  3°6- 
Principal  not  now,  since  Gaming  Act,  1892,  bound  to 

indemnify  agent  making  a  bet  for  him,  305,  306. 
Liability  for  assault  committed  by  agent,  371. 
Respondeat  superior,  417. 
Position   of    principal    with    regard    to   agent's   torts, 

417,  418. 
Power  of   agent  to  bind  principal  by  his  admissions, 

5H,  5*5- 
Prisoner  Giving  Evidence,  492,  note  («),  494,  note  (i). 

Private  Nuisance  :  See  Nuisance. 

Private  Person, 

When  justified  in  arresting  another,  376,  377. 

Privilege, 

Definition  of  a  privileged  communication  in  libel  or 
slander,  and  generally  as  to,  392-397. 

Two  chief  cases  of,  in  evidence,  503. 

On  the  ground  of  criminating  one's  self  or  one's  hus- 
band or  wife,  503-505. 

In  the  case  of  professional  communications,  505-508. 

None  in  the  case  of  medical  men  and  clergymen,  508. 

Nor  in  case  of  pursuivant  of  Herald's  College,  508, 
note  (7c). 

Miscellaneous  cases  of,  509. 

Privjtv. 

Not  necessary  in  action  of  tort,  322,  324,  423. 
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Produce, 

Notice  to.  object  of  giving,  &c.,  481. 

Professional  Communications:  See  Privilege. 

Promissory    Notes,    167  :  See   Bills  ok   Exchange   and 
Promissory  Notes. 

Property  in  Goods  :  See  Goods. 

When  it  passes,  and  effect  of  its  passing,  93-99,  344, 
470. 

Property  Tax, 

Is  always  borne  by  landlord,  69. 

Proprietary  or  Pecuniary  Interest, 

Admission  of  entries  against,  486-488. 

Prosecution:  See  Malicious  Prosecution. 

Protesting, 

What  is  meant  by,  and  when  necessary,  191. 

Public  Authorities  Protection  Act,   1893,374,375,428, 
note  (e). 

Public  or  General  Interest, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  484. 

Public  Nuisance  :  See  Nuisance. 

Public  Policy,   299-304. 

Public  Records  and  Documents, 

Are  evidence  by  themselves,  490,  491. 
What  are,  491,  note  (0). 

Publication  of  Libel:  See  Libel  and  Slander. 


Q. 

Quality, 

Generally  no  implied  warranty  of,  on  a  sale,  1 1 3. 
Cases  in  which,  however,  such  a  warranty  exists,  113, 
114. 

Quantity, 

Words  may  be  used  amounting  to   warranty  of,    111. 
1 12. 
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Quantum  Meruit, 

"When  a  person  may  recover  on  a,  265. 

Quarry, 

Obligation  to  fence,  332,  424,  425,  442,  443. 

quasi-contracts,  32. 

Quasi-Partnership,  159. 

Qui  facit  per  alium  facit  per  se,  145,  416,  430. 

Quod  ab  initio  non  valet  in  tractu  temporis  non  con 
valescit,  314. 


R. 

Railway  and  Canal  Commission,  137. 

Railway  Companies  :  See  Carriers. 

Position  of,   as  to  passenger's  personal  luggage,    135, 

i36>  r37- 
When  liable  for  loss  of  goods  in  porter's  custody,  136. 
Liability  of,  for  goods  in  cloak-room,  136. 
As  to  goods  sent  to  a  station  to  be  called  for,  136. 
Equality  clauses  in  Railway  Clauses  Consolidation  Act, 

1845,  ant*  otner  Acts,  137. 
Jurisdiction   and  powers   of   the   Railway  and  Canal 

Commission,  137. 
Must  afford  all  reasonable  facilities  for  carrying  goods, 

137- 
Bound  to  fence  out  cattle,  332. 
Liable  for  injuries  to  servant  though  ticket  taken  for 

him  by  master,  423. 
Liable  for  any  injuries  to  passengers  caused  by  their 

negligence,  425-427. 
Injuries  done  by,  and  maxim  of  Actio  personalis  mori- 

////•  rum  persona,  and  statutory  provisions  thereon, 

427-429. 
Liability  of,  for  injuries  done  by  a  train  overshooting 

a  platform,  430. 
Not  liable  for  injury  from  sparks  emitted  from  engine, 

444-446. 
Unless  some  evidence  of  negligence,  446,  and  note  (t). 
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Railway  Companies — continued. 

Not  liable  for  injuries  through  vibration  or  smoke,  446. 
Liability  of,  by  reason  of  unpunctuality  of  trains,  447. 
Effect  of  a  condition  on  this  point,  447. 

Ratification, 

Of  agent's  unauthorized  act,  147. 
Of  tort,  355. 

Reasonable  and    Probable   Cause   in    Malicious   Prose- 
cution, 383,  and  note  (x). 

Recaption, 

What  it  is,  360. 

How  a  person  is  justified  in  effecting,  360. 

Receipt, 

And  acceptance  of  goods  within  4th  section  of  Sale  of 
Goods  Act,  1893,  101-103. 

Recitals, 

Possible  effect  on  operative  words,  26. 
When  occurring  in  deeds  and  wills  twenty  years  old, 
form  proof  of  facts  recited,  491,  note  (/•). 

Recognizance,  9. 

Record,   Contracts  of, 
Generally  as  to,  9-15. 
Peculiarities  of,  11  —  15. 
How  proved,  15. 

Relative, 

When  he  may  maintain  action  notwithstanding  maxim 
Actio  personalis  moritur  cum  persond,  6,  7,  330,  362, 

427. 

Release, 

What  is  meant  by,  285. 

To  one  of  several  jointly  liable,  discharges  all,  285. 

Effect  of  a  contract  not  to  sue  entered  into  by  one  of 

two  joint  creditors,  286. 
Instances  in  which  it  may  occur  by  operation  of  law. 

286. 

Kelief, 

Against  forfeiture  of  leases,  88,  89. 
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Remoteness  of  Damage  :  See  Damages. 

Damages  must  not  bo  too  remote,  460-463. 
Difficulty  in  applying  this  rule,  462. 
Correct  rule  as  to,  462. 
In  action  of  slander,  463. 
In  case  of  servant  washing  master's  cart,  463. 
Looser  rule  as  to  damages  observed  in  actions  ex  delicto 
than  in  those  ex  contractu,  463,  464. 

Rent, 

Amount  that  can  be  distrained  or  sued  for.  85,  and 

note  (p). 
Apportionment  of,  88. 

Replevin,  83,  84. 

Repair  of  Houses, 

Liability   for  injuries   caused  by    omission    to   repair, 
441. 

Repetition  of  Slander,  405. 

Report, 

Copyright  in  a,  216. 

I  ME  parliamentary  or  legal  proceedings  privileged,  394. 
Of  proceedings  at  public  meetings  privileged  to  a  cer- 
tain extent,  395. 

Representation  :  See  Fraud. 

Concerning  a  person's  credit  must  be  in  writing,  60, 

293- 
Repudiation  of  Contract,  263. 

Refutation, 

Evidence  admitted  as  to,  489. 

Kkn    GESTAE, 

Hearsay  evidence  is  admitted  where  it  forms  part  of, 
485,  486. 

Kl>    IFSA    LOQUITUR,  415. 

Respondentia, 

Generally  as  to  the  contract  of,  204. 

Respondeat  superior,  417. 
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Restaurant  Keeper, 

Liability  of,  139,  note  (d). 

Restraint  of  Trade,  Contracts  in, 

On  sale  of  goodwill  of  business,  vendor  should  be 
restrained  from  carrying  on  a  like  business  within 
a  certain  distance,  and  from  soliciting  customers, 
299. 

.Must  be  reasonable,  299,  300,  301. 

Limit  of  space,  how  measured,  300. 

Part  of,  may  be  good,  and  part  bad,  301. 

Must  have  valuable  consideration.  301. 

May  be  bad  though  limited,  301. 

As  to  combination  of  employers,  &c,  302. 

Retention  of  Money  is  not  Part-Payment,  101. 

Reversioner, 

When  he  may  sue  for  trespass  to  land,  329,  469,  470. 

Instance  of  such  a  case,  329. 

Damages  in  such  a  case,  469,  470. 

When  he  may  sue  in  respect  of  a  nuisance,  475. 

Reward, 

Offered  by  advertisement  may  be  recovered,  .40. 

But  probably  not  if  person  did  not  at  first  know  of,  40. 

Rights  of  Common,  334. 

Riparian  Proprietors,  334. 

Road  Authority, 

Not  liable  to  action  for  omitting  to  keep  road  in 
repair,  424. 

Ryi.ands  v.  Fletcher,  the  Principle  of,  350,  351. 


s. 

Sailors, 

Liable   to    be    reasonably    chastised  or   imprisoned  by 
captain,  370. 

Sale  of  Goods,  92-1 14  :  See  Goods. 

Salvage,  203,  204. 
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Sample, 

Warranty  implied  when  sale  by,  113. 
Goods  sold  according  to,  may  be  returned  if  they  do 
not  conform  to  it,  113,  114. 

Sans  recours,  177. 

Satisfaction  :  See  Accord  and  Satisfaction. 
A  smaller  sum  cannot  satisfy  a  greater,  268. 
But  anything   different,   even    a    negotiable   security, 

may,  269. 
Effect  of  retaining  a  smaller  sum  than  a  penalty,  269. 
If  sum  paid  "  in  full  satisfaction,"  and  creditor  retains 

it,  yet  he  can  sue  for  balance,  269. 
Decision  in  Foakes  v.  Beer,  270. 

Scandalum  magnatum,  405. 

Schoolmaster, 

Is  justified  in  reasonably  chastising  a  scholar,  370. 

Scienter, 

When  necessary  to  be  shewn  as  regards  injuries  by 

animals,  and  when  not,  352,  354. 
What  will  amount  to,  353. 

Secondary  Evidence  :  See  Evidence. 

Seduction, 

Nature  of  action  for,  and  generally  as  to,  406-411. 

Damages  recoverable  for,  408. 

As  to  the  relationship  of  master  and  servant  necessary 

to  enable  a  person  to  sue  for,  409. 
An    action    may    be    maintained    for   seduction    of    a 

married  woman,  410. 
Effect  of  woman  being  in  service  of  seducer,  411. 
It  is  a  good  defence  to  shew  that  defendant  not  the 

father  of  the  child,  411. 
Action   for  loss  of  services  irrespective  of  seduction, 

411-414. 
Action  for  maliciously  inducing  a  person  to  break  hia 

contract,  412. 

Self-serving  Evidence,  500. 
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Separation, 

Contract  for  future  separation  of  husband  and   wife 

contrary  to  public  policy  and  illegal,  304. 
Requisite  to  arrangement  for,  304. 

Servant  :  See  Master  and  Servant. 

Set-off, 

In  the  case  of  goods  bought  of  a  factor,  and  principal 

suing,  156. 
Definition  of,  283. 
Former  rules  as  to,  283. 
Statutory  provisions  as  to,  284. 
Defendant  may  now  obtain  damages  against  a  plaintiff 

in  an  action,  284. 
Does  not  exist  in  respect  of  a  statute-barred  debt,  284, 

note  (2). 

Sheriff, 

May  not  break  open  door  of  dwelling-house,  kit  may 

break  open  doors  of  other  buildings,  80. 
Duties  of  sheriff's  officers,  446,  447. 
Liability  of,  if  goods  be  seizes  are  taken  from  him,  446. 
Damages  recoverable  against,  for  officer's  negligence, 

477- 

Siiips, 

Law    as    to,    generally,    now    contained    in     Merchant 

Skipping  Act,  1894,  201. 
How  shares  in,  transferred,  201. 
Mortgages  of,  201. 
As  to  ownership  of,  201. 

Powers  of  master  of,  during  voyage,  202,  203. 
Jettison,  203. 

As  to  general  and  particular  average,  203. 
As  to  salvage,  203. 
Pilot's  services,  204. 
Rules  as  to  damages  in  case  of  collision  when  both  ships 

in  fault,  204. 
Bottomry  and  respondentia,  204,  205. 
Position  of  person  advancing  money  to  pay   dock  dues. 

205. 
Differences  between  a  charter-party  and  a  bill  of  lading 

205. 


588  GENERAL    INDEX. 

Ships — continued. 

As  to  freight,  206. 

Meaning  of  "  dangers  and  accidents  of  the  sea,"   206, 

note  (/). 
Liability  of  owners  of,  for  losses  during  a  voyage,  206, 

207. 
Liability  for  wrecked  ship  causing  damage,  443,  444. 
Position  as  to  contributory  negligence,  451,  452. 

Sic  utere  tuo  ut  alienum  non  tjedas,  350. 

Simony,  314. 

Simple  Contracts, 

Distinction  between,  and  specialties,  15-21. 

Definition  of,  33. 

Four  essentials  to,  33. 

Mutual  assent  always  necessary,  34,  35. 

What  is  necessary  to  establish  a  contract  from  different 

instruments,  35-37. 
As  to  a  contract  through  the  post  or  by  telegram,  38,  39. 
From  the  offering  of  a  reward,  40. 

Made  out  by  conditions  on  tickets,  receipts,  &c,  40,  41. 
As  to  consideration,  41-48. 

If  in  writing,  the  writing  must  usually  shew  the  con- 
sideration as  well  as  the  promise,  42,  43. 
When  an  executed  or  past  consideration  is  sufficient  for, 

43>  44- 
A  merely  moral  consideration  is  not  sufficient  for,  45, 

46. 
But  a  moral  obligation  which  was  once  a  legal  one  will 

be,  46. 
(  hicf  cases  in  which  writing  necessary  for,  49. 
Limitation  for  suing  on,  276,  277. 

Slander,  400:  See  Libel  and  Slander. 

Slander  ok  Title, 
What  it  is,  342. 

Special  damage  must  be  proved  in,  342. 
Applies  to  goods  as  well  as  to  lands,  342. 

Smaller  Sum, 

Cannot  satisfy  a  greater,  268-270. 
Fxceptions  to  this  rule,  270. 
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Solicitor, 

Position  of  solicitor  and  client,  221. 

Must  deliver  a  signed  bill  before  suing  for  costs  unless 

leave  obtained,  222. 
On  what  grounds  such  leave  will  be  given,  222. 
Time  within  which  action  must  be  brought  for  costs, 

222. 
Assignee   of   bill   of   costs   may   sign  and   deliver  bill, 

222,  note  (p). 
May    contract    for    remuneration    by    commission     or 

otherwise,  222. 
Costs  may  be  made  a  charge  on  property  recovered  and 

raised  thereout,  223. 
Lien  of,  224. 

Lien  of  London  agent,  2:4. 
His  duty,  224. 
When  proceedings  commenced  by,  may  be  discontinued, 

224. 
Liable  for  his  own  or  his  agent's  negligence  or  fraud, 

224,  225. 
When  negligence  may  be  set  up  as  a  defence  to  an 

action  for  costs,  225. 
Position  of,  in  dealing  with  clients,  225,  226. 
Payment  to  a  solicitor  in  an  action  is  sufficient,  267. 
When  privileged  in  what  he  has  written  on  behalf  of 

a  client,  393,  394- 
When  liable  for  wrongly  directing  a  sheriff  to  levy 

under  afi./u.,  446,  447. 
Privilege  of,  with  regard  to  giving  evidence,  and  extent 

of  such  privilege,  506-509. 

Son  assault  demesne, 
Defence  of,  569. 

Sl'ARKS, 

From  locomotives  causing  damage,  445. 

Special  Contract,  264-266. 

Special  Damages:  See  Damages. 

Special  Pleaders. 

Not  at  the  bar,  may  recover  their  fees,  221. 
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Specialties, 

Distinctions  between,  and  simple  contracts,  15-21. 
Limitation  for  suing  on,  276,  277. 

Specific  Delivery  op  Chattels, 
Provisions  as  to,  362,  459. 
Practice  of  Chancery  as  to,  459,  note  (b) 

Specific  Performance, 

Of  contract  of  sale  of  goods,  109,  459. 

Staging, 

Liability  for  defective,  322,  323. 

Stakeholder, 

His  position,  and  rights  of  the  parties  as  to  deposit, 
308-310. 

Stamping  Instruments, 

Times  allowed  for,  315. 

Effect  of  not  stamping  within  proper  time,  315. 
Proper  stamp  for  an  agreement  and  exemptions,  315. 
Who  takes  the  objection  to  insufficiency  of  stamp,  315. 
Power  to  remit  penalties  for  not,  315,  note  (k). 

Statutes  :  For  Index  of,  see  ante,  p.  xxxv. 

Steam  Traction-engine, 

As  to  damage  caused  by,  445. 

Stock  Exchange, 

As  to  transactions  on,   being  gaming  contracts,   307, 

308. 
Provisions  of  Leeman's  Act,  311. 

Stolen  Goods, 

Rights  as  to,  and  effect  of  sale  in  market  overt,  344. 
Provisions  of  Sale  of  Goods  Act,  1893,  344,  345. 

Stoppage  in  transitu, 

Definition  of,  105,  106. 
Origin  of,  106. 

When  the  goods  are  in  transitu,  106,  107. 
How  effected,  107. 

Notice  of,  must  actually  reach  master  of  vessel  con- 
taining the  goods,  107. 
Effect  of,  on  the  contract,  107,  108. 
Bight  of  re-sale,  108. 
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Stoppage  in  transitu — continued. 

Effect  of  sale  of  goods  during  course  of  transit,  108. 
As  to  right  against  a  sub-purchaser  who  has  not  paid 
his  purchase-money,  109. 

Subpoena, 

Service  of,  must  be  personal,  228. 

Subrogation, 

Meaning  and  instance  of,  209. 

Subsoil, 

Position  of  owner  of,  as  regards  surface  owner,  335,  336. 
441. 

Sufferance, 

Position  of  tenant  at,  65. 

Sufficiency, 

Of  a  consideration  cannot  be  inquired  into,  41,  42. 

Suicide, 

Effect  of,  on  a  policy  of  assurance,  211,  212. 

Sunday  Observance  Act,  1677,  313,  314. 

Support, 

As  to  the  right  to  lateral,  336,  441,  442. 

Surety  :  See  Guarantee. 

His  rights  on  paying  principal's  debt,  53,  54. 
To  or  for  a  firm,  54. 

Acts  which  will  operate  to  discharge,  54,  55. 
Effect  of  a  principal  accepting  a  composition  under  the 
Bankruptcy  Act,  1883,  55. 

Surface, 

Rights  of  owner  of,  as  against   owner  "f  subsoil,  335, 

Surgeons, 

When  they  may  recover  their  fees,  226. 
Provision  of  Veterinary  Surgeons  Act,  1881,  ::  7. 

Suspicion, 

As  to  arresting  a  person  on,  376,  377. 
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T. 

Telegraphic  Message, 
Mistake  in,  322. 

Tender, 

What  is  meant  by  a,  272. 

The  essentials  to  constitute  a  valid  tender,  &c,  273,  274. 

Must  be  absolute  and  unconditional,  273. 

In  what  money  it  may  be  made,  273,  274. 

When  country  notes  or  cheques  are  a  good  tender,  274. 

If  refused,  the  money  must  still  be  kept  ready,  274. 

Effect  of,  274,  275. 

Tickets, 

Notices  on,  constituting  a  contract,  40,  41. 

Time, 

When  of  the  essence  of  a  contract,  31. 

Tithe  Rent-charge, 

Ts  a  charge  on  the  lands,  69. 
Is  always  payable  by  owner,  69. 

Title, 

As  a  warranty  of,  on  sale  of  goods,  1 1 1-1 14. 

Slander  of,  342. 

To  goods  generally,  342-349. 

As  to  stolen  goods,  343,  344. 

As  to  goods  obtained  by  fraud,  344. 

Rights  of  a  Under  of  goods,  345-347- 

Treasure  trove,  347. 

Property  in  animals,  fish,  and  game,  348. 

Touts  :  For  particular  torts,  see  individual  titles. 

By  married  women,  258. 

Definition  of  a  tort,  316. 

Divisions  of,  and  as  to,  generally,  316-324. 

The  newness  of  a  tort  is  no  objection  to  an  action,  317, 
3.8. 

Distinction  between  and  crimes,  318. 

Although  amounting  to  crimes,  civil  remedy  not  neces- 
sarily suspended  until  after  prosecution,  319,  320. 

Cases  in  which  civil  and  criminal  proceedings  cannot 
both  be  taken,  321. 
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T<  »h  rs — continued. 

As  distinguished  from  contracts,  321-324. 

It  may  sometimes  be  in  a  person's  election  to  sue  either 

on  tort  or  on  contract,  323,  324. 
Privity  is  never  necessary  in  torts,  324. 
Maxim  that  the  king  can  do  no  wrong,  324,  note  (y). 
Position  of  judges,  superior  officers,  &c.,  as  to,  325. 
There  is  no  contribution  or  indemnification  generally 

between  wrongdoers,  325,  326,  425. 
Affecting  land,  327-342. 

Affecting  goods  and  other  personal  property,  343~363- 
Affecting  the  person,  364-414. 
Arising  peculiarly  from  negligence,  415-452. 
Looser  principles  are  observed  in  awarding  damages  for 

torts  than  in  respect  of  breaches  of  contract,  464. 

Traction-engine, 

As  to  injury  done  by,  445. 

I'kade-mark, 

The  use  of,  implies  a  warranty,  114,  220. 

Definition  of,  217. 

What  it  may  and  may  not  consist  of,  218. 

Remedies  for  infringement,  218. 

Provisions  of  the  Patents,  Designs,  and  Trade-marks 

Acts,  1883  and  1888,  217-220. 
Certificate  that  exclusive   right  was  established,   218, 

note  (v). 
Registration,  effect  of,  219. 

Requisite  proof  in  action  for  infringement  of,  220. 
Right  of  action  for  infringement  of,  does  not  die  with 

person,  363. 

Trade,  Restraint  of,  299-302. 

Trade  Union  Act,  187 1,  302. 

Trade  Union  Officer, 

Persuading  master  to  discharge  servant,  5,  413.  414. 

Trains, 

Overshooting  platform,  430. 

A   company   not  liable  for  injury  arising  from  sparks 

emitted  by,  445. 
Unpunctuality  of,  447. 

2  ? 
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Treasure  Trove, 

Rights  as  to,  347. 

Treble  Damages,  467. 

Trees, 

Overhanging  another's  land,  341,  351. 

Trespass  to  Goods, 

Definition  of  trespass,  343. 

Distinction  between,  and  conversion,  349,  350. 

Meaning  of  trespass  de  bonis  asportatis,  346. 

Instances  of,  349. 

Justification  of,  358. 

Who  is  the  person  to  sue  in  respect  of,  360,  361. 

Remedy  for,  361. 

Action  survives  to  executors  and  administrators,  362, 

363- 

Trespass  quare  clausum  pregit, 
Meaning  of,  327. 

Possession  is  an  essential  to  an  action  for,  327,  328. 
An  action  for,  tries  the  titles  to  land,  328. 
Limitation  of  action,  328. 
Action  for  in  respect  of  land  abroad  cannot  be  brought 

here,  328. 
When  a  reversioner  may  sue  for,  and  what  damages  he 

will  recover,  329,  469,  470. 
When  a  mortgagor  may  sue  for,  329. 
Special  damage  need  not  be  proved  in  action  for,  329. 
Right  of  executors  or  administrators  to  sue  for,  329. 
Liability  of  estate  of  deceased  person  in  respect  of,  329. 
What  will  amount  to,  330. 
Owner   of  cattle   not  liable  for  their  trespass  whilst 

passing  along  highway,  331. 
Obligation  as  to  fencing  out  cattle,  331,  332. 
A  lawful  owner  out  of  possession  may  re-enter  peace- 

ahly,  but  must  not  use  force,  332. 
Licence  to  trespass  may  be  revoked,  332,  333. 
A  trespasser  may  be  forcibly  ejected  after  refusal  to 

leave,  333. 
A  person  is  justified  in   forcibly  defending  possession 

of  his  lands,  333. 
I '.images  recoverable  for,  475. 
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Trial, 

Effect  of  a  plaintiff  or  defendant  not  appearing  at,  513. 

Trover, 

Former  action  of,  361. 

Trusts, 

Provision  of  Statute  of  Frauds  as  to,  51. 

Truth  of  Libel  or  Slander, 

Complete  defence  in  civil  actions,  397,  404. 
At  common  law  no  defence  to  criminal  prosecution,  398. 
But  now  it  is,  if  also  shewn  that  publication  was  for  the 
public  good,  398. 

Turf  Commissioner, 

Receiving  bets  must  pay  over  to  principal,  305. 
Making  a  bet  for  principal  not  now  entitled  to  be  in- 
demnified, 305,  306. 

U. 

Uberrim.k  fidei, 

Fire  and  marine  insurances  are  said  to  be,  211. 

Underwriters,  208. 

Unliquidated  Damages, 

Distinction  between,  and  liquidated,  453,  454. 

Usance, 

Meaning  of  the  term,  178. 

Use  and  Occupation, 
Action  for,  76. 

V. 

Vendor  and  Purchaser, 

When  the  property  in  goods  passes,  93-99. 

When  vendor  may  sue  for  the  price  of  the  goods,  103, 

470. 
Lien  of  vendor,  104,  105. 

Vendor's  right  of  stoppage  in  transitu,  105-109. 
Rights  of  vendor  on  vendee's  breacb,  104,  470. 
Rights  of  vendee  on   vendor's  breacb,  103,    104,  470, 

471,  472. 
Power  of  vendor  left  in  possession  of  goods,  154,  155. 
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Veterinary  Surgeons, 

Must  register  to  entitle  them  to  recover  their  fees,  227. 

Voluntary  Deed, 

In  what  respects  not  as  good  as  a  deed  for  valuable 

consideration,  19,  20. 
If  called  in  question,  burden  of  proof  lies  on  person 
taking  a  benefit  under,  511. 

Volenti  non  fit  injuria,  407,  434,  449. 
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Wager  Policies  :  See  Assurance. 
Are  invalid,  209,  210,  313. 

Wagkks  :  See  Gaming  Contracts,  304-314. 

Warrant, 

Definition  of,  and  mode  of  acting  thereunder,  373,  374. 

As  to  liability  of  justice  granting,  374. 

Protects  constable  acting  under,  375. 

Person  obtaining,  is  not  liable  for  false  imprisonment, 

but  may  be  for  malicious  prosecution,  375. 
When  a  constable  may  arrest  without,  376. 
When  a  private  person  may  arrest  without,  376,  377- 

W ARRANT    OF    ATTORNEY, 

Difference  between,  and  a  cognovit,  10. 

Warranty, 

On  the  taking  of  furnished  house,  90,  91. 

Definition  of,  109. 

Distinction  between,  and  condition  and  misrepresenta- 
tion, 1 10. 

Remedy   for  breach    of  warranty   or  condition,   or  in 
respect  of  misrepresentation,  no,  1 1 1. 
p.  Provision  of  Sale  of  Goods  Act,  1893,  as  to  conditions 
and  warranties,  1  10. 

If  subsequent  to  sale,  bad,  in. 

What  will  amount  to  a,  in. 

May  sometimes  be  implied,  in. 

Reason  of  implied  warranty,  112. 

As  to  warranty  of  title,  112. 

As  to  warranty  of  quantity,  1  1  2. 
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Warranty — continued. 

Effect  of  delivery   of  goods  more   than,  or   less  than 

agreed,  112,  113. 
Sale  of   specified  article  under  patent  or  other  trade 

name,  1 13. 
As  to  warranty  or  condition  in  respect  of  quality,  113, 

114. 
Arising  from  use  of  trade-mark,  114. 
Does  not  extend  to  defects  which  are  apparent,  114. 
Damages  recoverable  for  breach  of,  472. 
Waste, 

Definition  of,  341. 
Persons  liable  for,  342. 

Water, 

As  to  right  to,   where  flowing   in   a   defined   channel, 
and  where  only  percolating  through  the  ground,  4,  5, 

334- 
Must  not  be  fouled  in  either  case,  334. 

Weekly  Tenancy, 

Notice  to  determine,  65,  66. 

Wike  :  See  Married  Woman. 

Effect  of  contracts  by,  as  husband's  agent,   but  after 
his  death,  149,  note  (</),  258. 

Will,  Tenancy  at, 

May  arise  by  reason  of  Statute  of  Frauds.  64,  65. 

Wills, 

May  prove  themselves  after  thirty  years.  490.  491. 
How  proved  at  trial,  499,  500. 

Without  Prejudice, 

Communications  made,  are  privileged  from  being  given 
in  evidence,  508. 

Witnesses  :  See  Evidence. 

Their  claim  for  expenses  is  not  against   solicitor,   but 

the  party  who  has  subpoenaed  them,  226. 
Are  entitled  to  be  paid  expenses,  but  not  generally  f 

loss  of  time,  unless  a  professional  witness,  228. 
Service  of  subpoena  on,  must  be  personal,  228. 
Statements  of,  are  absolutely  privileged,  396. 
Damages  recoverable  against,  for  not  attending,  47" 
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Witnesses — continued. 

Evidence  of,  by  affirmation  under  the  Oaths  Act,  1888, 
491,  492. 

Distinction  between  admissibility  of  evidence  and  cre- 
dence of,  5  t 5,  516. 

Words  Slanderous  per  se,  402-404. 

Workmen's  Compensation  Act,  1897,  421,  436-440. 

Workmen's  Compensation  Act,   1900,  440. 

Wrecked  Vessel, 

Liability  for  damage  caused  by,  443,  444. 

Whiting, 

When  necessary  for  a  contract,  49. 
Not  necessary  on  a  contract  for  sale  of  fixtures,  65. 
Necessary    in    representations    concerning     a    person's 
credit,  293. 

Wrongdoers, 

No  contribution  and  indemnity  between,  325,  326. 
Exception  under  Directors'  Liability  Act,  1890,  326. 

Wrongful  Dismissal:  See  Master  and  Servant. 
Damages  recoverable  in  action  for,  477,  478. 


Y. 

Year, 

An  agreement  not  to  be  performed  within  a  year  must 

he  in  writing,  51,  56,  57. 
When  everything  on  one  side  is  to  be  performed  within 

a  year,  agreement  is  not  within  the  statute,  56,  57. 

Year  to  Year, 

Liability  of  tenant  from,  as  to  repairs,  68. 

Yew-tree, 

I  liability  in  respect  of  injury  to  neighbour's  horse  by 
eating,  351. 
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Aldred's  Contract  Law. 

Questions  on  the  Law  of  Contracts.  With  Notes  to  the  Answers.  Founded  on 
"Anson,"  "  Chitty,"  and  "Pollock."  By  Philip  Foster  Aldred,  D.C.L., 
Hertford  College  and  Gray's  Inn.      In  crown  8vo,  price  3^.      1882. 


Argles'  Foreign  Mercantile  Laws  and 
Codes  in  Force  in  the  Principal  States  of 
Europe  and  America. 

By  Charles  Lyon-Caen,  Professeur  agrege  a  la  Faculte  de  Droit  de  Paris ; 
Professeur  a  l'Ecole  libre  des  Sciences  politiques.  Translated  by  Napoleon 
Argles,  Solicitor,  Paris.      In  8vo,  price  2s. ,  sewed.      1877. 


Baldwin's  Law  of  Bankruptcy  and  Bills 
of  Sale. 

With  an  Appendix  containing  The  Bankruptcy  Acts,  1883— 1890  ;  General  Rules, 
Forms,  Scale  of  Costs  and  Fees;  Rules  under  s.  122  of  1888;  Deeds  of  Arrange- 
ment Acts,  1887 — 1890;  Rules  and  Forms;  Board  of  Trade  and  Court  Orders; 
Debtors  Acts,  1869,  1878;  Rules  and  Forms;  Bills  of  Sale  Acts,  1878— 1891, 
etc.,  etc.  By  Edward  T.  Baldwin,  M.A.,  of  the  Inner  Temple,  Barrister-at- 
Law.     Ninth  Edition,  in  8vo,  price  275.  6d.,  cloth.      1904. 

.  .  .  "  The  minute  care  with  which  this  work  is  always  revised  has  long  since  gained  the 
confidence  of  practitioners,  and  the  present  edition  is  fully  up  to  the  standard  of  its  predecessors 
in  this  respect.     The  index  has  also  been  enlarged." — Law  Times. 

Banning's  Limitations  of  Actions. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American 
Cases,  and  to  the  French  Code,  and  a  Copious  Index.  By  Henry  Thomas 
Banning,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Second  Edition,  in  one 
volume,  8vo,  price  ids.,  cloth.      1892. 

"The  work  is  decidedly  valuable." — Law  Times. 

"  Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  making  his 
book  a  cunning  treatise  on  the  case-law  thereon.  The  cases  have  evidently  been  investigated  with 
care  and  digested  with  clearness  and  intellectuality." — Law  Journal. 


Bar  Examination  Journal,   Vols.   IV.,  V., 
VI.,  VII.,  VIII.,   IX.,  and  X. 

Containing  the  Examination  Questions  and  Answers  from  Easter  Term,  1878,  to 
Hilary  Term,  1892,  with  List  of  Successful  Candidates  at  each  examination,  Notes  on 
the  Law  of  Property,  and  a  Synopsis  of  Recent  Legislation  of  importance  to 
Students,  and  other  information.  By  A.  D.  Tyssen  and  W.  D.  Edwards, 
Parristers-at-Law.     In  8vo,  price  \%s.  each,  cloth. 


Bar  Examination  Annual  for  1894. 

(In  Continuation  of  the  Par  Examination  Journal.)     By  W,  D.  Edwards,  LL. B., 
of  Lincoln's  Inn,  Parrister-at-Law.      Price  3s. 
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Baty's  International  Law  in  South  Africa. 

Including  the  following  subjects  : — Contraband  for  Neutral  Ports,  Suzerainty, 
Passage  of  Troops  over  Neutral  Territory,  Conduct  of  Warfare,  Annexation, 
Limited   Companies   in   the   War,  with  a  Comp  ummary  of  the  Transvaal 

Conventions  of  1SS1  and  1S84.  By  Tn.  BATY,  B.C.L.,  Barrister-at-Law.  In 
Demy  8vo.     $s.  net.     1900. 

"Six  brief  essays  on  aspects  of  International  Law  are  here  presented  touching  the  points  arising 
for  settlement  in  South  Africa.  .  .  .  The  collocation  of  interesting  fragments  and  curious  informa- 
tion is  apparent,  but  principles  are  also  enunciated,  and  the  little  work  will  be  of  considerable  value 
at  the  present  epoch.  .  .  .  Persons  whose  ideas  of  legitimate  warfare  have  been  shocked  and 
confused  by  the  extraordinary  language  of  some  newspaper  correspondents  and  the  irrational 
attitude  of  part  of  the  Press,  will  find  in  this  book  food  for  thought  and  reflection  ;  it  ought  to  be 
widely  read." — Law  Times. 

"The  author  is  to  be  congratulated  on  having  produced  a  most  interest!  n  >  and  re  idabl  •  book  on 
an  important  subject.  No  Member  of  Parliament  should  be  allowed  to  speak  on  the  war  unless  he 
has  read  Mr.  Baty's  book."— /.arc  Notes. 

"Mr.  Baty's  treatment  is  full,  clear,  and  fresh,  and  well  worthy  of  the  attention  of  students  of 
International  Law.  The  concluding  chapters  on  'Annexation'  and  'Limited  Companies  in  the 
War'  are  particularly  good  as  well  as  logical.  Mr.  Baty gives  an  interesting  and  useful  comparative 
summary  of  the  Transvaal  Conventions  of  1SS1  and  1884." — Law  Journal. 

Bellewe.       Les    Ans    du    Roy  Richard  le 
Second. 

Collect'  ensembl'  hors  les  abridgments  de  Statham,  Fitzherbert  et  Brooke.  Per 
Richard  Bellewe,  de  Lincolns  Inne.  1585.  Reprinted  from  the  Original 
Edition.      In  8vo,  price  3/.  3-f.,  bound  in  calf  antique.      1869. 

"  No  public  library  in  the  world,  where  English  law  finds  a  place,  should  be  without  a  copy  of 
this  edition  of  Bellewe." — Canada  Laiu  Journal. 

Bellot  &  Willis'  Law  Relating  to   Uncon= 
scionable  Bargains  with  Money  =  Lenders. 

Including  the  History  of  Usury  to  the  Repeal  of  the  Usury  Laws,  with  Appendices, 
and  containing  a  Digest  of  Cases,  Annotated  ;  relating  to  Unconscionable  Bargains, 
Statutes,  and  Forms  for  the  use  of  Practitioners.  By  Ilium  II.  L.  Hei.LOT, 
M.A.,  B.C.L.,  and  R.  James  Willis,  Barristers-at-Law.  Demy  8vo,  152  pp. 
Price  Ts.  6d.     1897. 

Berwick's    Voet's    Commentary    on    the 
Pandects. 

New  and  Revised  Edition  of  an  English  Translation.  Comprising  all  the  titles  on 
Purchase  and  Sale— Letting  and  Hiring— Mortgages— Evictions— Warranty— and 
Allied  Subjects;  being  Lib.  XVIII.,  XIX.,  XX.,  XXI..  and  fit.  VII.  of 
Lib.  XIII.  Bv  T.  Berwick,  of  Lincoln's  Inn,  Barrister-at-Law,  Retired  Judge 
of  the  District  Court  of  Colombo.     In  8vo,  price  24J.  6,/.  net,  or  rupees  1S.50.     1902. 

Beven's  Negligence  in  Law. 

Being  the  Second  Edition  of  "  Principles  of  the  Paw  of  Negligence,"  re-arranged 
and  re-written.  By  Thomas  BEVEN,  of  the  Inner  Temple,  Bamster-at-Law ; 
author  of  "The  Law  of  Employers'  Liability  for  the  negligence  of  servants  causing 

injury  to  fellow  servants."  Second  Edition,  in  two  volumes,  royal  8vo,  price  70^., 
cloth.      1895. 

"  .  .  The  above  account  is  but  a  sketch  of  Mr.  Beven's  great  work.  It  is  impossible  within  the 
present  limits  to  give  an  adequate  idea  of  the  variety  of  topics  which  are  included,  ol  the  learning 
and  patience  with  which  they  are  discussed.  Negligence  may  only  be  an  aspect  ot  the  law  ;  but 
the  treatment  here  accorded  to  it  throws  into  prominence  a  host  of  questions  of  the  utmost 
importance,  both  practically  and  theoretically.  By  bis  contribution  to  the  due  understanding  of 
these  Mr.  Beven  has  placed  the  profession  under  a  lasting  obligation,  an  obligation  which  no  reader 
of  his  work  will  fail  to  realize."— Solicitors'  Journal. 
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Bibliotheca    Legum.     Catalogue    of    Law 
Books. 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ; 
with  a  Supplement  to  December,  190 v.  By  Henry  G.  Stevens  and  Robert  W. 
HAYNES,  Law  Publishers.     In  121110  (nearly  500  pages),  price  2s.,  cloth  net. 

Blyth's   Analysis  of  Snelfs   Principles  of 
Equity. 

Founded  on  the  Fourteenth  Edition.  With  Notes  thereon.  By  E.  E.  Blyth, 
LL.  D.,  Solicitor.     Eighth  Edition,  in  8vo,  price  6.r. ,  cloth.     190c;. 

••  Mr.  Blyth's  book  will  undoubtedly  be  very  useful  to  readers  of  Snell." — Law  Times. 

"This  is  an  admirable  analysis  of  a  good  treatise  ;  read  with  Snell,  this  little  book  will  be  found 
very  profitable  to  the  student. "-rLtao  Journal. 

Brice's  Law  Relating-  to  Public  Worship. 

With  Special  Reference  to  Matters  of  Ritual  and  Ornamentation,  and  the  Means  of 
Securing  the  Due  Observance  Thereof.  And  containing  in  extenso,  with  Notes  and 
References,  The  Public  Worship  Regulation  Act,  1874;  The  Church  Discipline 
Act;  the  various  Acts  of  Uniformity;  the  Liturgies  of  1549,  1552,  and  1559, 
compared  with  the  Present  Rubric  ;  the  Canons  ;  the  Articles ;  and  the  Injunctions, 
Advertisements,  and  other  Original  Documents  of  Legal  Authority.  By  Seward 
Brice,  LL.D.,  of  the  Inner  Temple,  Barrister-at-Law.  In  one  volume,  8vo,  price 
28j.,  cloth.      1875. 

Brice's  Ultra  Vires : 

Being  an  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and 
Liabilities  of  Corporations,  and  more  especially  of  Joint  Stock  Companies.  By 
SEWARD  BRICB,  M.A.,  LL.D.,  London,  of  the  Inner  Temple,  one  of  His  Majesty's 
Counsel.  Third  Edition.  Revised  Throughout  and  Enlarged,  and  containing  the 
United  States  and  Colonial  Decisions.     Royal  8vo,  price  38*.,  cloth.      1893. 

".  .  .  On  the  whole,  we  consider  Mr.  Brice's  exhaustive  work  a  valuable  addition  to  the 
literature  of  the  proteisioti." — Satukday  Review. 

"  it  is  the  Law  of  Corporations  that  Mr.  lirice  treats  of  (and  treats  of  more  fully,  and  at  the 
same  time  more  scientifically,  than  any  work  with  which  we  are  acquainted),  not  the  law  of 
principal  and  agent ;  and  Mr.  Brice  does  not  do  his  book  justice  by  giving  it  so  vague  a  title." — 
Law  Journal. 

"  On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  East  Anglian  Railway  Co.  v. 
Eastern  t  ov.nnes  Railway  Co.,  Brice  on  Ultra  VlRKS  may  be  read  with  advantage." — Judgment 
o/Loku  J  1  si  ice  Bkamwkll,  in  the  Case  of  Evershed  v.  L.  6r>  N.  W.  Ry.  Co.  (L.  R.,  3  CJ.  B.  Div. 
MO- 

Brice's  Tramways  and  Light  Railways: 

Containing  The  Tramways  Act,  1870,  and  the  Board  of  Trade  Rules  and  Regu- 
lations Relating  to  Tramways,  with  Notes;  and  the  Light  Railways  Act,  1896, 
and  the  Board  of  Trade  Rules  and  Regulations  relating  to  Light  Railways,  with 
.  and  a  Full  Collection  of  Precedents.  By  Seward  Price,  M.A.,  LL.D., 
London,  one  of  His  Majesty's  Counsel,  Author  of  "A  Treatise  on  the  Doctrine  of 
Ultra  Vires,"  &c,  and  ii.  J.  LBVERSON,  of  the  Inner  Temple,  Barrister-at-Law. 
Second  Edition,  in  royal  8vo,  price  itts.  net,  cloth.     1902. 

"  The  Second  Kdition  of  Brice  on  Tramways  and  Light  Railways  has  been  revised  and  brought  up 
to  date  by  Mr.  B.  J.  Leverson,  and  from  a  careful  perusal  of  the  contents  it  is  evident  that  the  work 
has  been  ably  done.  The  main  part  of  the  volume,  dealing  in  text-book  form  with  the  Law  of 
Tramways  and  Light  Railways,  contains  in  200  pages  a  clear  and  accurate  exposition  of  nearly 
every  point  of  practical  interest.  The  value  of  the  book  is  increased  by  furnishing  the  statutes 
which  form  the  second  part  of  the  volume  with  cross  references  to  the  earlier  pages  of  the  work.  A 
full  list  of  clause,  orders,  and  several  useful  forms,  complete  an  indispensable  book.'' — Law  Times. 
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Brooke's  (Sir  Robert)  New  Cases  in  the 
time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary. 

Collected  out  of  Brooke's  Abridgement,  and  arranged  under  years,  with  a  table, 
together  with  March's  (John)  Translation  of  Brooke's  New  Cases  in  the  time  of 
Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of  Brooke's  Abridg- 
ment, and  reduced  alphabetically  under  their  proper  heads  and  titles,  with  a  table 
of  the  principal  matters.  In  one  handsome  volume,  8vo.  1'rice  4/.  4s.,  calf 
antique.      1873. 

"  Both  the  original  and  the  translation  having  long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new  and  corrected  edition  peculiarly  desirable,  Messrs. 
Stevens  and  Haynes  have  reprinted  the  two  books  in  one  volume,  uniform  with  the  preceding 
volumes  of  the  series  of  Early  Reports." — Cancuia  Law  Journal. 

Browne's  Practice  Before  the  Railway 
Commissioners  under  the  Regulation  of 
Railway  Acts,   1873  and  1874: 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and 
Table  of  Fees  :  together  with  the  Law  of  Undue  Preference,  theLaw  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 
By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C.  In  one  volume,  8vo, 
price  185.,  cloth.     1875. 

Browne  on  the  Compulsory  Purchase 
of  the  Undertakings  of  Companies  by 
Corporations. 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.  By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C.  In  8vo, 
price  7s.  6(/.,  cloth.     1876. 

Browne  and  McNaughton's  Law  of  Rating 
of  Hereditaments  in  the  Occupation  of 
Companies. 

By  J.  H.  Balfour  Browne,  o.  the  Middle  Temple,  K.C.,  and  D.  N. 
McNaughton,  of  the  Middle  Temple,  Barrister-at-Law.  Second  Edition,  in  Svo, 
price  25^.,  cloth.     1886. 

Buckley  on  the  Companies  Acts. 

The  Law  and  Practice  under  the  Companies  Acts.  1862  to  1900  ;  and  The  Life 
Assurance  Companies  Acts,  1870  to  1872  ;  including  The  Companies  (Memorandum 
of  Association)  Act,  The  Companies  (Winding-up)  Act,  and  the  Directors  Liability 
Act.  A  Treatise  on  the  Law  of  Joint  Stock  Companies,  containing  the  Statutes, 
with  the  Rules,  Orders,  and  Forms,  to  Regulate  Proceedings.  Eighth  Edition. 
By  A.  C.  Clauson,  Fsq.,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  in  royal 
8vo,  price  36.S.,  cloth.      1902.  # 
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Cairns,  Lord,  Decisions  in  the  Albert 
Arbitration. 

Reported  by  Francis  S.  Rkilly,  of  Lincoln's  Inn,  Barrister-at-Law.  Parts  I., 
II.,  and  III.,  price  2$s.,  sewed.      1872. 

Campbell's  Compendium  of  Roman  Law, 

Founded  on  the  Institutes  of  Justinian  ;  together  with  Examination  Questions 
Set  in  the  University  and  Bar  Examinations  (with  Solutions),  and  Definitions  of 
Leading  Terms  in  the  Words  of  the  Principal  Authorities.  Second  Edition.  By 
Gordon  Campbell,  of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College, 
Oxford;  M.A.,  LL.U.,  Trinity  College,  Cambridge;  Author  of  "An  Analysis  of 
Austin's  Jurisprudence,  or  the  Philosophy  of  Positive  Law."  In  One  Vol.,  8vo, 
price  I2J.,  cloth.      1892. 

Campbell's  Sale  of  Goods  and  Com= 
mercial  Agency. 

Second  Edition.  By  Robert  Campbell,  M.A.,  of  Lincoln's  Inn,  Barrister-at- 
Law;  Advocate  of  the  Scotch  Bar,  author  of  the  "Law  of  Negligence,"  etc. 
Second  Edition,  in  one  volume,  royal  8vo,  price  32^.,  cloth.      1891. 

"  An  accurate,  careful,  and  exhaustive  handbook  on  the  subject  with  which  it  deals.  The 
excellent  index  deserves  a  special  word  of  commendation."— Law  Quarterly  Review. 

"  We  can,  therefore,  repeat  what  we  said  when  reviewing  the  first  edition — that  the  book  is  a  con- 
tribution of  value  to  the  subject  treated  of,  and  that  the  writer  deals  with  his  subject  carefully  and 
fully." — Law  Journal. 

Campbell's  Law  of  Negligence. 

Second  Edition.  By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and 
Advocate  of  the  Scotch  Bar.     In  8vo,  price  12s.,  cloth.      1879. 

Catalogue,  A,  of  the  Reports  in  the 
Various  Courts  of  the  United  Kingdom  of 
Great  Britain  and  Ireland. 

Arranged  in  Chronological  Order.  By  Stevens  &  Haynes,  Law  Publishers.  In 
small  410,  price  2s.  net,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 
special  use  of  Librarians. 

Chaster's  Powers,  Duties,  and  Liabilities 
of  Executive  Officers,  as  between  these 
Officers  and  the  Public. 

By  A.  W.  Chaster,  of  the  Middle  Temple,  Barrister-at-Law.  Fifth  Edition.  In 
8vo,    price  15J.      1899. 

"There  is  undoubtedly  room  for  a  legal  treatise    on  the  status   of  executive    officers,   and   Mr 
Chaster  has  provided  much  valuable  material  on  the  subject."— Law  Journal. 

Chaster's  Local  Legislatures. 

A  Scheme  for  full  Legislative  Devolution  for  the  United  Kingdom  on  Constitutional 
lines,  being  a  Supplement  to  "Executive  Officers."  By  A.  W.  Chaster,  of  the 
Middle  Temple,  Barrister-at  Law.     In  8vo,  price  6d.  net.      1899. 
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Chilcott's,   Bourchier=,   Administration    of 
Charities. 

Under  the  Charitable  Trusts  Acts,  1853- 1894,  Local  Government  Act,  1894,  and 
London  Government  Act,  1899.  By  Thomas  BoURCHIER-ChiLCOTT,  of  the 
Middle  Temple,  Barrister-at-Law.     Second  Edition,  in  8vo,  price  21s.,  cloth.     1902. 

"The  learned  author  has  thoroughly  revised  the  whole  work,  and  has  brought  it  well  up  to  date. 
There  is  an  excellent  index,  a  matter  of  great  importance  in  a  work  of  this  kind,  where  the  sub- 
ject is  dealt  with  in  the  way  of  annotated  statutes." — Law  Times. 

"The  work  is  a  useful  guide  in  matters  relating  to  charitable  trusts.'' — Solicitors'  Journal. 

"...  All  concerned  in  the  Administration  of  Charities  will  find  in  Mr.  Bourchier-Chilcott's  work 
a  clear  and  trustworthy  statement  of  their  powers  and  duties." — Law  Journal. 

Chilcott's,  Bourchier=,  Law  of  Mortmain. 

By  THOMAS  Bourchier-Chilcott,  Barrister-at-Law,  Author  of  "Administration 
of  Charities."     In  demy  8vo,  price  12*.  6d. 

Choyce's   Practice  of   the    High   Court   of 
Chancery. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.  And  the  Reports 
of  many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed.  In  8vo, 
price  2/.  2.s. ,  calf  antique.      1870. 

"This  volume,  in  paper,  type  and  binding  (like  '  Bellewe's  Cases')  is  a  fac-simile  of  the  antique 
edition.     All  who  buy  the  one  should  buy  the  other." — Canada  Laiu  Journal. 

Clarke's  Law  of  Extradition 

And  the  Practice  thereunder  in  Great  Britain,  Canada,  the  United  States,  and 
Fiance ;  with  the  Conventions  upon  the  subject  existing  between  England  and 
Foreign  Nations,  and  the  Cases  decided  thereon.  By  Sir  Edward  Clarke,  Knt., 
K.C.,  Her  Majesty's  Solicitor-General,  1886-1892  ;  formerly  Tancred  Student  of 
Lincoln's  Inn.  Fourth  Edition.  Prepared  by  the  Author,  and  E.  PRRCIVAL 
Clarke,  B.  A.,  of  Lincoln's  Inn,  Barrister-at-Law.     In  8vo,  price  2$s.,  cloth.     1903. 

"Sir  Edward  Clarke  has  prepared  a  fourth  edition  of  his  admirable  treatise  on  the  Law  of 
Extradition  with  the  assistance  of  his  son,  Mr.  E.  Percival  Clarke,  of  Lincoln's  Inn,  who  is,  in  fact, 
mainly  responsible  for  it.  .  .  .  The  book  worthily  maintains  its  reputation  as  the  standard  authority 
on  the  subject." — La70  Times. 

"A  new  edition  of  this  standard  work  is  welcomed,  and  the  joint  effort  of  the  author  and  his  son 
fully  sustain  its  established  reputation  as  the  most  authoritative  and  complete  work  on  its  subject." 
— Law  Journal. 

Cobbett's  Leading  Cases  and  Opinions  on 
International  Law. 

Collected  and  Digested  from  English  and  Foreign  Reports,  Official  Documents, 
Parliamentary  Papers,  and  other  Sources.  With  Notes  and  Excursus,  containing 
the  Views  of  the  Text-Writers  on  the  Topics  referred  to,  together  with  Supple- 
mentary Cases,  Treaties,  and  Statutes;  and  Embodying  an  Account  of  some  of  the 
more  important  International  Transactions  and  Controversies.  By  l'n  1  COBBETT, 
M.A.,  D.C.L.,  of  Gray's  Inn,  Barrister-at-Law,  Professor  of  Law,  University  of 
Sydney,  N.S.W.     Second  Edition,  in  8vo,  price  155.,  cloth.      1892. 

"The  book  is  well  arranged,  the  materials  well  selected,  and  the  comments  to  the  point.  Much 
will  be  found  in  small  space  in  this  book."— Law  Journal. 

"The  notes  are  concisely   written  and  trustworthy The  reader  will  learn  from  them  a 

great  deal  on  the  subject,  and  the  book  as  a  whole  seems  a  convenient  introduction  to  fuller 
and  more  systematic  works."— Oxford  Magaxint. 
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Cooke's  (Sir  Q.)  Common  Pleas  Reports 
in  the  Reigns  of  Queen  Anne  and  Kings 
George  I.  and  II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
Townsend  Bucknill,  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price 
3/.  3*.,  calf  antique.      1872. 

"Law  books  never  can  die  or  remain  long  dead  so  long  as  Stevens  and  Haynes  are  willing  to 
continue  them  or  revive  them  when  dead.  It  is  certainly  surprising  to  see  with  what  facial 
accuracy  an  old  volume  of  Reports  may  be  produced  by  these  modern  publishers,  whose  good  taste 
is  only  equalled  by  their  enterprise." — Canada  Law  Journal. 
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Cooke  and  Harwood's   Charitable  Trusts 
Acts,  1853,  1855,  i860. 

The  Charity  Commissioners'  Jurisdiction  Act,  1862  ;  the  Roman  Catholic  Charities 
Acts;  together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities, 
including  the  Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Forms 
of  Declarations  of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and 
a  very  copious  Index.  Second  Edition.  By  Hugh  Cooke  and  R.  G.  Harwood, 
of  the  Charity  Commission.     In  8vo,  price  i6j.,  cloth.     1867. 


Copinger's  Law  of  Copyright 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Designs  ;  together  with  International  and 
Foreign  Copyright,  with  the  Statutes  relating  thereto,  and  References  to  the 
English  and  American  Decisions.  By  Walter  Arthur  Copinger,  of  the 
Middle  Temple,  Barrister-at-Law.  Fourth  Edition.  By  J.  M.  Easton,  of  the 
Inner  Temple,  Barrister-at-Law.     In  Royal  8vo,  price  36^.,  cloth.     1904. 

"Mr.  Copinger's  book  is  very  comprehensive,  dealing  with  every  branch  of  his  subject,  and 
even  extending  to  copyright  in  foreign  countries.  So  far  as  we  have  examined,  we  have  found  all  the 
recent  authorities  noted  up  with  scrupulous  care,  and  there  is  an  unusually  good  index.  These 
are  merits  which  will,  doubtless,  lead  to  the  placing  ol  this  edition  on  the  shelves  of  the  members 
of  the  profession  whose  business  is  concerned  with  copyright  ;  and  deservedly,  for  the  book  is  one 
of  consid     able  value." — Solicitors   "Journal. 


Copinger's  Tables  of  Stamp  Duties  from 
1815  to  1878. 

By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Esquire,  Barrister-at- 
Law  ;  Author  of  "  The  Law  of  Copyright  in  Works  of  Literature  and  Art,"  "  Index 
to  Precedents  in  Conveyancing,"  "  Title  Deeds,"  &c.  In  8vo,  price  2s.  6d.,  cloth. 
1878. 

Copinger's    Abolition  of    Capital  Punish= 
ment. 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  of 
Law  as  applicable  of  Criminals  of  the  Highest  Degree  of  Guilt.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Esquire,  Barrister-at-Law.  In  8vo, 
price  is.  net,  sewed.      1876. 
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vopinger's  Title  Deeds : 

Their  Custody,  Inspection,  and  Production,  at  Law,  in  Equity,  anJ  in  Matters  of 
Conveyancing.  Including  Covenants  for  the  Production  of  Deeds  and  Attested 
Copies;  with  an  Appendix  of  Precedents,  the  Vendor  and  Purchaser  Act  1874,  &c. 
•&c.  &c.  By  WALTER  ARTHUR  Copingkr,  of  the  Middle  Temple,  Harrister-at- 
Law  ;  Author  of  "The  Law  of  Copyright"  and  "Index  to  Precedents  in  Con- 
veyancing."    In  one  volume,  8vo,  price  141.,  cloth.      1875. 

^otterell's  Latin   Maxims  and   Phrases. 

Literally  Translated.     Intended  for  the  use  of  Students  for  all  Legal  Examinations. 
Second  Edition.     By  J.  N.  Cotterell,  Solicitor.     In  8vo,  price  4s. ,  cloth.     1894. 
"  The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  come  across  a  Latin 
maxim  in  their  reading." — Law  Journal, 

Cunningham    and    Mattinson's    Selection 
of  Precedents  of  Pleading 

Under  the  Judicature  Acts  in  the  Common  Law  Divisions.  With  Notes  explanatory 
of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and  an  Introductory 
Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as  illustrated  by  the  various 
Decisions  down  to  the  Present  Time.  By  j.  CUNNINGHAM  and  M.  W.  MATTINSON. 
.Second  Edition.  By  Miles  Walker'  MATTINSON,  of  Gray's  Inn,  Parrister-at- 
Law,  and  Stuart  Cunningham  Macaskie,  ot  Gray*s  Inn,  Barrister-at-Law. 
In  8vo,  price  2S.r.,  cloth.      1884. 

Cunningham's  Reports. 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II. j  to  which  is  prefixed 
a  Proposal  for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered 
to  the  Consideration  of  both  Houses  of  Parliament.  Third  edition,  with  numerous 
Corrections.  By  Thomas  Town  send  Bucknill,  Barrister-at-Law.  In  8vo,  1871, 
price  3/.  3^.,  calf  antique. 

Darling's  Scintillae  Juris  and  Meditations 
in  the  Tea  Room. 

By  the  Hon.  Mr.  Justice  DARLING.  With  Colophon  by  the  late  Sir  Frank 
Lockwood,  Q.C.,  M.P.      Price  $s.  net.      1902. 

'"Scintillae  Juris'  is  that  little  bundle  of  humorous  essays  on  law  and  cognate  matters  which, 
since  the  day  of  its  first  appearance,  some  years  ago,  has  been  the  dcliu'iit  of  legal  circles.  .  .  . 
It  has  a  quality  of  style  which  suggests  much  study  of  Bacon  in  his  lighter  vein.  Its  best  essays 
would  not  be  unworthy  of  the  Essays,  and  if  read  out,  one  by  one,  before  a  blindfolded  connoisseur, 
might  often  be  assigned  to  that  wonderful  book." — Daily  News. 

Deane's  Principles  of  Conveyancing. 

An  Elementary  Work  for  the  use  of  Students.  By  HENRY  C.  Deank,  of  Lincoln's 
Inn,  Barrister-at-Law,  sometime  Lecturer  to  the  Incorporated  Law  Society  of  the 
United  Kingdom.     Second  Edition,  in  one  volume,  8vO,  price  l&r.,  cloth.      1883. 

Be  Bruyn's  Opinions  of  Grotius 

As  contained  in  the  Hollandsche  Consultatien  en  Advijsen.  Collated,  translated, 
and  annotated  by  D.  P.  de  BRTJYN,  B.A.,  LL.B.,  Ebden  Essayist  of  the  University 
of  the  Cape  of  Good  Hope  ;  Advocate  of  the  Supreme  Court  of  the  Colony  of  the 
Cape  of  Good  Hope,  and  of  the  High  Court  of  the  South  African  Republic.  With 
Facsimile  Portrait  of  Hugo  DR  GROOT.  In  1  Vol.,  Svo,  price  40s.,  cloth. 
1894. 


H  STEVENS    <5^    HAYNES,    BELL    YARD,    TEMPLE    BAR, 


Duncan's  Mercantile  Cases  for  the  Years 

1885  and  1886. 

Being  a  Digest  of  the  Decisions  of  the  English,  Scotch  and  Irish  Courts  on  Matters 
Relating  to  Commerce.  By  James  A.  Duncan,  M.A.,  LL.B.,  Trinity  College, 
Cambridge,  and  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price  12s.  bd., 
cloth.      1S86— 7. 

Easton's  Law  as  to  the  Appointment  of 
New  Trustees. 

With  Appendices  containing  Forms  and  Precedents  and  Material  Sections  of  the 
Trustee  Act,  1893,  and  the  Lunacy  Acts,  1890  and  1891.  By  J.  M.  Easton,  of 
the  Inner  Temple,  Barrister-at-Law.       In  8vo,  price  7s.  (>d.,  cloth.     1900. 

"...  Mr.  Easton  has  devoted  great  ability  and  learning  to  a  treatise  on  this  one  subject,  and 
saved  all  who  may  in  future  be  wise  enough  to  consult  his  work  the  labour  of  searching  through  many 
other  more  ponderous  tomes  for  what  they  will  most  likely  find  here  more  fully  considered.  Mr. 
Easton  has  not  only  carefully  examined  the  cases  to  discover  and  expound  what  has  been  decided, 
but  he  has  shown  great  ingenuity  in  imagining  what  difficulties  may  arise,  and  sagacity  in  applying 
principles  to  their  solution.  The  book  is  very  complete,  and  contains  some  useful  precedents,  and 
the  material  sections  of  the  Trustee  Act,  1893,  and  the  Lunacy  Acts,  1890  and  1S91." — Law 
Magazine  and  Review. 

"  Into  one  compact  volume  the  author  has  collected  the  whole  of  the  information  on  this  subject 
.  .  .  and  those  who  require  information  on  this  subject  will  find  Mr.  Easton's  book  a  valuable  aid." 
— Law  Times. 

"This  is  a  useful  book  on  an  important  subject,  the  law  of  which— though  often  supposed  to  be 
simple— is  in  reality  full  of  pitfalls.  .  .  .  Mr.  Easton  has  done  his  work  well,  and  his  treatment  of 
his  subject  is  piactically  exhaustive."— Law  Journal. 

"  Mr.  Easton  has  turned  out  a  treatise  of  extreme  practical  utility,  well  arranged,  exhaustive 
and  reliable." — Saturday  Review. 

Edwards'    Compendium    of    the    Law    of 
Property  in  Land. 

For  the  use  of  Students  and  the  Profession.  By  William  Douglas  Edwards, 
LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law.  Just  published,  Fourth  Edition, 
price  20f.,  cloth.     1904. 

"  This  book  has  rapidly  become  popular,  and  may  now,  we  think,  fairly  claim  to  be  to  the  present 
generation  what  '  Burton's  Compendium'  was  to  our  forefathers." — Law  Journal. 

"...  Now,  however,  'Edwards'  is  once  more  thoroughly  up  to  date,  and  we  hope  that  the 
Fourth  Edition  will  have  as  rapid  a  sale  as  the  two  first  editions.  It  is  unnecessary  for  us  to  write 
at  length  about  the  excellencies  of  the  work.  .  .  ." — Law  Notes. 

"Mr.    Edwards'  treatise  on  the  Law  of  Real  Property  is  marked  by  excellency  of  arrangement 

and  conciseness  of  statement We  are  glad  to  see,  by  the  appearance  of  successive  editions, 

that  the  merits  of  the  book  are  appreciated." — Solicitors'  Journal. 

"  So  excellent  is  the  arrangement  that  we  know  of  no  better  compendium  upon  the  subject  of  which 
it  treats." — Laiu  Timet. 

"  We  consider  it  one  of  the  best  works  published  on  Real  Property  Law." — Law  Students' 
Journal. 

"  The  author  has  the  merit  of  being  a  sound  lawyer,  a  merit  perhaps  not  always  possessed  by 
the  authors  of  legal  text-books  for  students." — Law  Quarterly  Review. 

Elliott's  Newspaper  Libel    and    Registra= 
tion  Act,   1881. 

With  a  Statement  of  the  Law  of  Libel  as  Affecting  Proprietors,  Publishers,  and 
Editors  of  Newspapers.  By  G.  Elliott,  Barrister-at-Law,  of  the  Inner  Temple. 
In  8vo,  price  4s.  Gd.,  cloth.      1884. 
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Evans'    Theories    and    Criticisms    of    Sir 
Henry  Maine. 

By  Morgan  0.  Evans,  Barrister-at-Law.  Contained  in  his  six  works,  "  Ancient 
Law,"  "Early  Law  and  Customs,"  "Early  History  of  Institutions,"  "Village 
Communities,"  "International  Law,"  and  "Popular  Government,"  which  works 
have  to  be  studied  for  the  various  examinations.      In  8vo,  price  Jr.,  cloth.     1896. 

Eversley's  Domestic  Relations. 

Including  Husband  and  Wife:  Parent  and  Child:  Guardian  and  Ward:  Infants: 
and  Master  and  Servant.  By  William  PlNDER  EVERSLEY,  B.C.  L.,  M.A.,  of  the 
Inner  Temple,  Barrister-at-Law.  Second  Edition,  in  royal  8vo,  price  38*.,  cloth. 
1896. 

"We  are  glad  to  see  a  second  edition  of  Mr.  Eversley's  useful  work.  There  is  a  convenience  in 
having  the  various  subjects  of  which  it  treats  collected  in  one  volume,  while  at  the  same  time  each 
is  handled  with  such  fulness  as  to  give  the  reader  all  the  information  he  could  expect  in  a  separate 
volume.  Mr.  Eversley  states  the  law  with  the  most  painstaking  thoroughness,  and  has  made  an 
exhaustive  survey  of  all  the  relevant  statutes  and  cases.  .  ._  Great  care  has  been  taken  to  make 
the  present  edition  complete  and  accurate,  and  a  very  full  index  adds  to  its  utility." — Solicitors' 
Journal. 

Finlason's  Queen  v.    Gurney  and  others 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With 
Introduction,  containing  History  of  the  Case,  and  Examination  of  the  Cases  at  Law 
and  Equity  applicable  to  it.  By  W.  F.  FlNLASON,  Barrister-at-Law.  In  8vo, 
price  iar.  6d.,  cloth,      1870. 

Foote's    Private    International    Jurispru= 
dence 

Based  on  the  Decisions  in  the  English  Courts.     By  roHN  ALDERSON  FOOTE,  one 

of  His  Majesty's  Counsel  ;  Chancellor's  Legal  Medallist  and  Senior  Whewel) 
Scholar  of  International  Law,  Cambridge  University,  [873  ;  Senior  Student  in. 
Jurisprudence  and  Roman  Law,  Inns  of  Court  Examination,  Hilary  Term,  1874. 
Third  Edition,  in  toy.  8vo,  cloth,  255.     1904. 

".  .  .  .  This  excellent  work  on  private  international  law  is  now  well  known  throughout  the  Profession, 

and  its  assistance  to  lawyers  who  have  to  deal  with  the  difficult  questions  that  arise  on  this  subject 
is  undoubted.     The  '  continuous  summary '  which  appears  throughout,  and  is  reprinted  I* 
at  the  end  of  the  volume,  is  a  valuable  guide  to  the  reader,  and  will  enable  him  to  get  a  good  grasp 
of  a  subject  which  is  both  difficult  and  complex." — Law  Times. 

Forbes'  Law  of  Savings  Banks  since  1878. 

With  a  Digest  of  Decisions  made  by  the  Chief  Registrar  and  Assistant  Registrars  <  f 
P'riendly  Societies  from  1878  to  1882,  being  a  Supplement  to  the  Law  relating  to 
Trustee  and  Post  Office  Savings  Banks.  By  U.  A.  FORBES,  oi  Lincoln's  Inn, 
Barrister-at-Law.  In  demy  i2mo,  price  6s.,  cloth.  The  complete  work  can  be  had, 
price  10s.  6d.     1884. 

Forbes'    Statutory    Law    relating   to 
Trustee  Savings  Banks  (1863— 1891). 

Together  with  the  Treasury  Regulations  (1SS8— 18S9),  and  the  Scheme  for  the 
Appointment  of  the  Inspection  Committee  of  Trustee  Savings  banks.  By 
TjRQUHART  A.  Forbes,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Author  of  "The 
Law  Relating  to  Savings  Banks"  :  the  "  Law  of  Savings  Banks  since  1S7S  "  :  and 
joint  Author  of  "The  Law  Relating  to  Water."     In  demy  I2mo,  price  Jr. 
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Ford  on  Oaths,  for  use  by  Commissioners 
for  Oaths 

And  all  Persons  Authorised  to  Administer  Oaths  in  the  British  Islands  and  the 
Colonies,  containing  Special  Forms  of  Jurats  and  Oaths — Information  as  to 
Affidavits,  Affirmations  and  Declarations — Directions  for  the  Guidance  of 
Solicitors  Applying  to  be  Appointed  English  Commissioners  :  also  Tables  of  Fees, 
Statutes,  etc.,  and  general  Practical  Information  as  to  the  Powers,  Duties, 
Designation,  and  Jurisdiction  of  all  Official  and  other  Persons  authorised  to 
administer  Oaths,  as  affected  by  the  Commissioners  for  Oaths  Acts,  1889,  1890, 
1891,  and  other  Statutes,  and  by  Rules  of  Supreme  Courts  of  England  and  Ireland  ; 
with  Notes  of  Recent  Decisions.  Eighth  Edition.  By  Frederick  Hugh  Short, 
Chief  Clerk  of  the  Crown  Office,  King's  Bench  Division.  In  crown  8vo,  price 
3-r.  6d.  net. 


Frost's     Law    and    Practice    relating    to 
Letters  Patent  for  Inventions. 

With  an  Appendix  of  Statutes,  International  Convention,  Rules,  Forms,  and 
Precedents,  Orders,  etc.  By  Robert  Frost,  B.Sc.  (Lond.),  Fellow  of  the 
Chemical  Society  *  of  Lincoln's  Inn,  Esquire,  Barrister-at-Law.  Second  Edition, 
in  royal  8vo,  price  30s.,  cloth.      189S. 

"In  our  view  a  good  piece  of  work  may  create  a  demand,  and  without  disparaging  existing 
literature  upon  the  subject  of  patents,  we  think  the  care  and  skill  with  which  the  volume  by 
Mr.  Frost  has  been  compiled  entitles  it  to  recognition  at  the  hands  of  the  profession.  .  .  . 
Judging  Mr.  Frost  on  this  ground,  we  find  him  completely  satisfactory.  A  careful  examination  of 
the  entire  volume  satisfies  us  that  great  care  and  much  labour  have  been  devoted  to  the  production  of 
this  treatise,  and  we  think  that  patent  agents,  solicitors,  the  bar  and  the  bench,  may  confidently  turn 
for  guidance  and  instruction  to  the  pages  of  Mr.  Frost." — Law  Times. 

"  Few  practice  books  contain  so  much  in  so  reasonable  a  space,  and  we  repeat  that  it  will  be 
found  generally  useful  by  practitioners  in  this  important  branch  of  the  law.  .  .  .  A  capital  index 
concludes  the  book."—  Law  Journal. 

"  The  book  is,  us  it  professes  to  be,  a  treatise  on  patent  law  and  practice,  the  several  topics  being 
conveniently  arranged  and  discussed  in  the  thirteen  chapters  which  form  the  body  of  the  work, 
to  which  are  appended  statutes,  rules,  and  forms.  The  statements  of  the  law,  so  far  as  we  have 
been  able  to  test  them,  appear  to  be  clear  and  accurate,  and  the  author's  style  is  pleasant  and  good. 
.  .  .  The  book  is  a  good  one  and  will  make  its  way.  The  index  is  better  than  usual.  Both 
paper  and  type  are  also  excellent." — Solicitors  Journal, 


Gibbs'   Case    of    Lord    Henry    Seymour's 
Will  (Wallace  v.  The  Attorney=GeneraI). 

I      EDERICK  WEYMOUTH   GIBBS,  C.B.,  Barrister-at-Law,  late  Fellow 
of  Trinity  College,  Cambridge.      In  royal  8vo,  price  ioj.,  cloth.      1877. 


Godefroi  <&  5hortt's  Railway  Companies. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses 
Consolidation  Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of 
Railways  Act,  1868;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the 
end  of  the  year  1868  ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 
Commons  ;  and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and 
John  Shoktt,  of  the  Middle  Temple,  Barristers-at-Law.  In  8vo,  price  32*., 
cloth.     1869. 
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Greenwood  &  Martin's    Magisterial    and 
Police  Guide: 

Being  the  law  relating  to  the  Procedure,  Jurisdiction,  ami  I  luties  <>f  Magistrates  and 
Police  Authorities,  in  the  Metropolis  and  in  the  country,  with  an  Introduction  show- 
ing the  General  Procedure  before  Magistrates  both  in  Indictable  and  Summary 
.Matters.  By  Henry  C.  Greenwood,  Stipendiary  Magistrate  for  the  district  of  the 
Staffordshire  Potteries;  and  TEMPLE  CHEVALIER  Maui  in,  Chief  Clerk  to  the 
Magistrates  at  Lambeth  Police  Court,  London;  Author  of  "  The  Law  of  Mainten- 
ance and  Desertion,"  "  The  New  Formulist,"  etc.  Third  Edition.  Including  the 
Session  52  &  53  Vict.,  and  the  cases  decided  in  the  superior  courts  to  the  end  "I  the 
year  1889,  revised  and  enlarged.  By  TEMPLE  CHEVALIER  MARTIN.  In  8vo, 
price  32J.,  cloth.      1890. 

Griffith's     Married     Women's      Property 
Acts;    1870,   1874,   1882  and  1884. 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts  relating  to 
Married  Women.  By  ARCHIBALD  Brown,  M.A.,  Edinburgh  and  Oxon.,  and 
the  Middle  Temple,  Barrister-at-Law.  Being  the  Sixth  Edition  of  The  Married 
Women's  Property  Acts.  By  the  late  J.  R.  Griffith,  B.A.  Oxon.,  of  Lincoln's 
Inn,   Barrister-at-Law.      In  8vo,  price  gs.,  cloth.      1891. 

Handbook  to  the  Intermediate  and   Final 
LL.B.  of  London  University. 

Pass  and  Honours.  Including  a  complete  Summary  of  "  Austin's  Jurisprudence," 
and  the  Examination  Papers  of  late  years  in  all  branches.  By  a  B.A.,  LL.B. 
(Lond.).       Second  Edition,  in  8vo,   price  6.f. ,  cloth.      1889. 

Hanson's  Death  Duties. 

Being  the  Eifth  Edition  of  the  Acts  relating  to  Estate  Duty,  Finance,  Pi 
Legacy,  and  Succession  Duties.  Comprising  the  36  Geo.  III.  c.  52  ;  45  Geo.  III. 
c.  28;  55  Geo.  III.  c.  184;  and  16  &  17  Vict.  c.  51  ;  the  Customs  and  Inland 
Revenue  Acts,  43  Vict.  c.  14;  and  44  Vict.  c.  12;  also  the  New  Estate  Duty 
Finance  Acts,  57  &  58  Vict.  c.  30,  and  59  &  60  Vict.  c.  28  ;  with  an  Introduction, 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  Scot- 
laud,  and  Ireland.  An  Appendix  and  a  full  Index.  By  ALFRED  HAH 
the   Middle   Temple,    Esq.,    Barrister-at-Law,    I  Legacy   and    Suc- 

cession Duties.  Fifth  Edition  by  LEWIS  T.  DlBDIN,  D.CL.  (Dean  of  the 
Arches),  and  F.  H.  L.  Errington,  M.  A. ,  Barrister-at-Law.  In  8vo,  price  30$-., 
cloth.     1904. 

"The  Fifth   Edition  of  this  deservedly   well-know  has   been   carried  out   with  much 

care,  and  many  improvements  by  Mr.  Errington,  Sir  Lewis  Dibdin  being  now  otherwise 
with  official  duties     ....     And  by  way  of  a  more  complete  consecutiveness,  all  the   ' 
printed  without  notes  at  the  end  of  this  part,  with  marginal   references  to  I  which  the 

sections  are  treated  in  detail.     This  arrangemi  b  improve  the  usefulness 

the  busy  man,  who    does  not   appreciate  thai  inal   research,  u  hi.  ~  highest 

perfection  in  the  brains  of  experts  in  Bradshaw        I  he  Vmei g  Acts  and  new  d 

fully  incorporated,  an.!  will  1  ombine  with  the  new  arrangement  to  make  the  bo 
the  profession." — Solicitors*  Journal. 

"Seven  years  have  elapsed  since  the  last  Edition  of  Hanson  was  published,  and   I 
■will  welcome  this  new  edition   n<  t    less  cordially  than  its   predecessors    ....     The 
separating  the  sub-sections  of  the  Acts,  which  le"d  to  confusion,  I  .  and  the  differ- 

etweenthetyp  ind  the  notes  has  been  made  gi  eater.     The  reputation  of  the 

work  of  a  leading  authority  on  a  complicated  subject  is  fully  maintained.'  — /.•ire  ./, 

".  .  .  .  Since  the  last  Edition  there  have  been  two  Amending  Acts  dealing  with  estate  duty,  and 
a  large  number  of  cases  decided  by  the  courts,  all  of  which  have  been  duly  incorporated  in  the  text. 
All  the  Acts  relating  to  estate  duty  have  been  printed  together  as  a  whole— a  convenient  arrange- 
ment.    The  book  may  well  be  described  as  il  th  Duties  "—Law  Times. 
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Hardcastle's  Construction    and    Effect  of 
Statute  Law. 

With  Appendices  containing  Words  and  Expressions  used  in  Statutes  which  have 
been  judicially  or  statutably  construed,  and  the  Popular  and  Short  Titles  of  certain 
Statutes.  By  Henry  Hardcastle,  Barrister-at-Law.  Third  Edition,  revised  and 
enlarged.  By  W.  F.  Craies,  Barrister-at-Law.  In  one  volume,  8vo,  price  28^., 
cloth.     1901. 

".  .  .  .  Perhaps  a  book  of  this  kind  was  never  needed  so  much  as  at  the  present  time,  when  the 
Legislature  has  seen  fit  to  pass  enactments  that,  to  say  the  least,  are  ill  drawn,  and  are  further 
complicated  by  legislation  by  reference.     Both  the  profession  and  students  will  find  this  work  of  great 
:i"istance  as  a  guide  in   that  difficult  branch  of  our  law,  namely  the  construction  of  Statutes.' 
Lciiv   Times. 

"  This  new  edition  of  Hardcastle  bears  signs  of  the  painstaking  research  and  careful  arrangement 
which  we  expect  and  get  from  Mr.  Craies." — Laiv  Journal. 

"  This  is  a  carefully  edited  edition  of  a  work  of  considerable  value.  The  editor  having  prepared 
the  second  edition  is  familiar  with  his  subject,  and  we  find  throughout  the  book  the  recent  decisions 
and  dicta  on  the  subject  very  neatly  inserted." — Solicitors'  Journal. 

Harris'  Illustrations  in  Advocacy, 

With  an  Analysis  of  the  Speeches  of  Mr.  Hawkins,  Q.C.  (Lord  Brampton)  in  the 
Tichborne  Prosecution  for  Perjury.  (A  study  in  Advocacy.)  Also  a  Prefatory 
Letter  from  the  Right  Hon.  Lord  Brampton.  By  Richard  Harris,  K.C.,  a 
l:  ncher  of  the  Middle  Temple.  Fourth  Edition,  re-written  by  the  Author.  121110. 
Price  7 s.  6d.,  cloth. 

Harris's  Principles  of  the  Criminal  Law. 

Intended  as  a  Lucid  Exposition  of  the  subject  for  the  use  of  Students  and  the 
Profession.  By  Seymour  F.  Harris,  B.C.L.,  M.A.  (Oxon),  Author  of  "A 
Concise  Digest  of  the  Institutes  of  (iaius  and  Justinian."  Tenth  Edition.  By  C. 
L  ATTF.NiiOROir.il,  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price  20s., 
cloth.     1904. 

"This  Standard  Textbook  of  the  Criminal  Law  is  as  good  a  book  on  the  subject  as  the  ordinary 
student  will  find  on  the  library  shelves  ....  The  book  is  very  clearly  and  simply  written.  No 
previous  legal  knowledge  is  taken  for  granted,  and  everything  is  explained  in  such  a  manner,  that 
no  student  ought  to  have  much  difficulty  in  obtaining  a  grasp  of  the  subject.  .  .  ." — Solicitors 
Journal. 

" ....  As  a  Student's  Textbook  we  have  always  felt  that  this  work  would  be  hard  to  beat,  and  at 
the  present  time  we  have  no  reason  for  altering  our  opinion " — Law   Times. 

Harris's  Institutes  of  Gaius  and  Justinian. 

With  copious  References  arranged  in  Parallel  Columns,  also  Chronological  and 
Analytical  Tables,  Lisis  of  Laws,  &c,  «.Vc.  Primarily  designed  for  the  use  of 
Students  preparing  for  Examination  at  Oxford,  Cambridge,  and  the  Inns  of  Court. 
By  SEYMOUR  F.  Harris,  B.C.L.,  M.A.,  Worcester  College,  Oxford,  and  the 
Inner  Temple,  Barrister-at-Law,  Author  of  "  Universities  and  Legal  Education." 
Third  Edition,  in  crown  8vo,  6s.      1899. 

"  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained  in  the 
works  of  flains  and  Justinian,  and  is  so  arranged  that  the  reader  can  at  once  see  what  are  the 
opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact  and  accurate  references 
to  titles  and  sections  given  he  can  at  once  refer  to  the  original  writers.  The  concise  manner  in 
which  Mr.  Harris  has  arranged  his  digest  will  render  it  most  useful,  not  only  to  the  students 
for  whom  it  was  originally  written,  but  also  to  those  persons  who,  though  they  have  not  the  time  to 
through  the  larger  treatises  of  Poste,  Sanders,  Ortolan,  and  others,  yet  desire  to  obtain 
some  knowledge  of  Roman  Law." — Oxford  and  Cambridge  Undergraduates'1  Journal. 

Harris's  Titles    to  Mines    in    the    United 
States. 

With  the  Statutes  and  References  to  the  Decisions  of  the  Courts  relating  thereto. 
By  W.  A.  Harris,  B.A.  Oxon,  of  Lincoln's  Inn,  Barrister-at-Law;  and  of  the 
American  Par.      In  8vo,  price  Js.  6</.,  cloth.      1877. 
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Harrison's  Epitome  of  the  Laws  of  Pro= 
bate  and  Divorce. 

For  the  use  of  Students  for  Honours  Examination.  By  J.  Carier  Harrison, 
Solicitor.     Fourth  Edition,  in  8vo,  price  Js.  6</.,  cloth.      1891. 

"The  work  is  considerably  enlarged,  and   we  think  improved,  and  will  be  found  of  great  assis- 
tance to  students." — Laiv  Students'  Journal. 

Hazlitt    &    Ringwood's    Bankruptcy  Act, 

1883. 

With  Notes  of  all  the  Cases  decided  under  the  Act  ;  the  Consolidated  Rules  and 
Forms,  1SS6  ;  the  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  Matters, 
with  Rules  and  Forms  thereunder  ;  the  Bills  of  Sale  Acts,  1S7S  and  1882  ;  Board  of 
Trade  Circulars  and  Forms,  and  List  of  Official  Receivers  ;  Scale  of  Costs,  Fees, 
and  Percentages,  1886;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court;  and  a 
Copious  Index.  By  William  HAZLITT,  Esq.,  Senior  Registrar  in  Bankruptcy, 
and  Richard  RlNGWOOD,  M.A.,  of  the  Middle  Temple,  Esquire,  Barrister-at-Law. 
Second  Edition,  by  R.  RlNGWOOD,  M.A.,  Barrister-at-Law.  In  crown  8vo,  price 
lis.  6i/.,  cloth.      1887. 

Higgins'    Pollution     and     Obstruction     of 
Water  Courses. 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers  Pollution.  By 
Clement  HlGGlNS,  M.A.,  F.C.S.,  of  the  Inner  Temple,  Barrister-at-Law.  In 
one  volume,  8vo,  price  12s.,  cloth.     1877. 

Houston's  Stoppage  in  Transitu,   Reten  = 
tion,  and  Delivery. 

By  John  Houston,  of  the  Middle  Temple,  Barrister-at-Law.  In  one  volume, 
demy  8vo,  price  10s.  6d.,  cloth.      1866. 

Hudson's  Law  of  Building  and  Engineer 

ino"    Contract « 


ing  Contracts, 


And  of  the  Duties  and  Liabilities  of  Engineers,  Architects,  Surveyors  and  Valuers, 
with  an  Appendix  of  Precedents,  Annotated  by  means  of  reference  to  the  Text  and 
to  Contracts  in  use,  and  an  Appendix  of  Unreported  Cases  on  Building  and 
Engineering  Contracts.  By  Alfred  A.  HUDSON,  of  the  Inner  Temple,  Barrister- 
at-Law.     Third  Edition  preparing. 

Hurst  &  Cecil's  Principles  of  Commercial 
Law. 

With  an  Appendix  of  Statutes.  Annotated  by  means  of  references  to  th 
Joseph  H.URST  and  Lord  Robert  Cecil,  ol  the  Inner  Temple,  I 
Law.      In  one  volume,  8vo,  price  20s.,  cloth.      189I. 

"Their  compendium,  we  believe,  will  be  found  a  really  useful  volume,  one  for  the  lawyer  and 
the  business  man  to  keep  at  his  elbow  and  which,  if  not  giving  them  all  that  they  require  will 
place  in  their  hands  the  key  to  the  richer  and  more  elaborate  treasures  of  the  Law  which  he  in 
larger  and  more  exhaustive  works." — Law  Times. 

"The  object  of  the  authors  of  this  work,  they  tell  us  in  their  preface,  is  to  state,  within  a 
moderate  compass,  the  principles  of  commercial  law.  Very  considerable  pains  have  obviou-ly  been 
expended  on  the  task,  and  the  book  is  in  many  respects  a  very  serviceable  one."— Law  Journal. 
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Indermaur's    Principles  of    the    Common 
Law. 

Intended  for  the  use  of  Students  and  the  Profession.  Tenth  Edition.  By  John 
Indermaur,  Solicitor,  Author  of  "A  Manual  of  the  Practice  of  the  Supreme 
Court,"  "  Epitomes  of  Leading  Cases,"  and  other  Works  ;  and  Charles  Thwaitks, 
Solicitor.     In  8vo,  2ar.      1904. 

"  That  invaluable  students'  manual,  Indermaur's  'Principles  of  the  Common  Law,' has  entered 
upon  a  tenth  edition  in  less  than  tw>.  years  and  a  half.  Assisted  by  Mr.  Charles  Thwaites 
the  learned  author  has  incorporated  recent  cases,  and  generally  revised  the  work  in  his  usual  skilful 
fashion." —  Law  Times.  , 

"  The  appearance  of  a  tenth  edition  of  '  Indermaur  on  Common  Law  snows  that  the  work  has 
established  for  itself  a  safe  position."—  Solicitors'  Journal. 

Indermaur's   Manual  of    the    Practice    of 
the  Supreme  Court  of  Judicature, 

In  the  King's  Bench  and  Chancery  Divisions.  Ninth  Edition.  Intended  for  the 
use  of  Students  and  the  Profession.  By  John  Indermaur,  Solicitor.  In  8vo, 
price  15-f.,  cloth.      1905. 

"The  eighth  edition  of  Indermaur's  '  Manual  of  Practice  '  (London:  Stevens  and  Haynes), 
chiefly  called  for  by  reason  of  the  Order  XXX.,  has  also  been  partly  rewritten  and  improved  in 
arrangement  and  detail.  While  primarily  designed  for  students,  we  may  mention  that  it  will  be  found 
a  useful  companion  to  the  White  Book." — Lain  Times.  ...  r«     ■ 

"  The  arrangement  of  the  book  is  good,  and  references  are  given  to  the  leading  decisions.  Copious 
references  are  also  given  to  the  rules,  so  that  the  work  forms  a  convenient  guide  to  the  larger 
volumes  on  practice.  It  is  a  very  successful  attempt  to  deal  clearly  and  concisely  with  an  important 
and  complicated  subject." — Solicitors   Journal. 

Indermaur's  Leading"    Conveyancing  and 
Equity  Cases. 

With  some  short  notes  thereon,  for  the  use  of  Students.  By  John  Indermaur, 
Solicitor,  Author  of  "  An  Epitome  of  Leading  Common  Law  Cases."  Ninth 
Edition  by  C.   THWAITES.     In  8vo,  price  6s.,  cloth.      1903. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class— Students— for  whom  it  is 
especially  intended.  Mr.  Indermaur  will  soon  be  known  as  the  '  Student's  Friend.'  "—Canada  Law 
Journal. 

Indermaur's  Leading  Common  Law  Cases; 

With  some  short  notes  thereon.  Chiefly  intended  as  a  Guide  to  "Smith's 
LEADING  Casks."  By  C.  THWAITES,  Solicitor.  Ninth  Edition,  in  8vo,  price  6s., 
cloth.     1903. 

Indermaur's  Articled  Clerk's  Guide  to  and 
Self=Preparationforthe  Final  Examination. 

Containing  a  Complete  Course  of  Study,  with  Books  to  Read,  List  of  Statutes, 
Cases,  Test  Qiu  stions,  &c,  and  intended  for  the  use  of  those  Articled  Clerks  who 
read  by  themselves.  By  John  Indermaur,  Solicitor.  Sixth  Edition,  8vo,  price 
6s.,  cloth,      if 

"In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  Intermediate 
examination  to  the  Final.  His  advice  is  practical  and  sensible:  and  if  the  course  of  study  he 
recommends  is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge 
more  than  sufficient  to  carry  him  through  the  Final  Examination." — Solicitors'  Journal. 

Indermaur's  Judicature  Acts, 

And  the  rules  thereunder.  Being  a  hook  of  Questions  and  Answers  intended 
for  the  use  of  Law  Students.  By  John  Indermaur,  Solicitor.  In  8vo,  price  6s., 
cloth.      1875. 
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Indermaur's  Guide  to   Bankruptcy, 

Being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Qnestions 
and  Answers,  and  comprising  all  Questions  asked  at  the  Solicitor,'  Final  Examina- 
tions in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions 
since  that  Act.  By  John  T.NDERMAUR,  Solicitor,  Author  of  "  Principles  of  Com- 
mon Law,"&c.  &c.     Second  Edition,  in  crown  8vo,  price  5*.  6</.,  cloth.      1887. 

Indermaur's  Law  of  Bills  of  Sale, 

For  the  use  of  Law  Students  and  the  Public.  Embracing  the  Acts  of  1878  and 
1882.  Part  I.— Of  Bills  of  Sale  generally.  I'art  II.— Of  the  Execution,  Attesta- 
tion, and  Registration  of  Bills  of  Sale  and  satisfaction  thereof.  I'art  III. — Of  the 
Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. — Of  Seizing  under,  and 
Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c.  By  John  Indermaur, 
Solicitor.      In  l2mo,  price  5-r.  6d.,  cloth.      1882. 

Inderwick's  Calendar  of  the  Inner  Temple 
Records. 

Edited  by  F.  A.  Inoerwick,  Q.C.  Vol.  I.,  21  Hen.  VII.  (1505)—  45  Eliz. 
(1603).  Vol.  II.,  James  I.  (1603)— Restoration  (1660).  Vol.  III.,  12  Charles  II. 
(1660) — 12  Anne  (1714).  Imperial  8vo.  Roxburghe  binding.  1896.  20s.  per 
vol,  net. 

Jones'   Law  of  Salvage, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts  ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  &c.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law.  In  crown  8vo,  price  10s.  6</.,  cloth. 
1870. 

Joyce's  Law  and  Practice  of   Injunctions. 

Embracing  all  the  subjects  in  which  Courts  of  Equity  and  Common  Law  have 
jurisdiction.  By  William  Joyce,  of  Lincoln's  Inn,  Barrister-at-Law.  In  two 
volumes,  royal  8vo,  price  70*.,  cloth.      1S72. 

Joyce's    Doctrines    and    Principles  of   the 
Law  of  Injunctions. 

By  William  Joyce,  of  Lincoln's  Inn,  Barrister-at-Law.  In  one  volume,  royal 
8vo,  price  30^.,  cloth.     1877. 

Kay's  Shipmasters  and  Seamen. 

Their  Appointment,  Duties,   Powers,    Rights,    Liabilities,  and    Remedies.      By  the 

late  Joseph   Kay,    Esq.,    .M.A.,    Q.C.     Second    Edition.     With  a   Supplement 
comprising  the  Merchant  Shipping  Act,  1804,  the  Rules  of  Court  made  thereon 
and  the  (proposed)   Regulations  for   Preventing  Collisions  at  Sea.      By  the  Hon. 
J.  W.  Mansfield,  M.A.,  and  G.  W.  Duncan,  Es  ,..  B.A.,  of  the  Inner  Temple, 
Barristers-at-Law.     In  royal  8vo,  price  461.,  cloth,      Ic 

"It  has  had  practical  and  expert  knowledge  brought  to  bear  upon  it,  while  the  case  law  is 
brought  down  to  a  very  late  date.  Considerable  improvement  has  been  made  in  the  index." — 
Law  Timts. 
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Kay's  Merchant  Shipping  Act,    1894. 

With  the  Rules  of  Court  made  thereunder.  Being  a  Supplement  to  KAY'S  LAW 
RELATING  TO  SHIPMASTERS  AND  SEAMEN.  To  which  are  added  the 
(proposed)  Regulations  for  Preventing  Collisions  at  Sea.  With  Notes.  By  Hon.  J. 
W.  MANSFIELD,  M.A.,  and  G.  W.  Duncan,  B.A.,  of  the  Inner  Temple,  Barristers- 
at-Law.     In  royal  8vo,  price  iar.  6d.,  cloth.      1895. 

Kelyng's  (Sir  John)  Crown  Cases. 

Kf.lyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of 
King  Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  ate 
added,  Three  Modern  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceedings 
in  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully  revised 
and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple,  Barrister- 
at-Law.      In  8vo,  price  4/.  4s.,  calf  antique.      1873. 

,:  We  look  upon  this  volume  as  one  of  the  most  important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know  of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of  the  reports  or  of  the  treatise  embodied  in  the 
volume  now  before  us,  will  give  the  reader  some  idea  of  the  good  service  rendered  by  Messrs.  Stevens 
and  Haynes  to  the  profession.  .  .  .  Should  occasion  arise,  the  Crown  prosecutor,  as  well  as  counsel 
for  the  prisoner,  will  find  in  this  volume  a  complete  vade  rnecum  of  the  law  of  high  treason  and 
proceedings  in  relation  thereto."— Canada  Law  Journal. 

Kelynge's  (W.)  Reports. 

Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c,  from 
the  3rd  to  the  9th  year  of  his  late  Majesty  King  George  II.,  during  which  time 
Lord  King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.  Third  Edition.  In  one  handsome  volume,  8vo,  price  4/.  4s.,  calf  antique. 
1S73- 

Lloyd's  Law  of  Compensation  for  Lands, 
Houses,  &c. 

Under  the  Lands  Clauses  Consolidation  Acts,  the  Railways  Clauses  Consolidation 
Acts  the  Public  Health  Act,  1875,  the  Housing  of  the  Working  Classes  Act,  1890, 
the  Metropolitan  Local  Management  Act,  and  other  Acts,  with  a  full  collection  of 
Forms  and  Precedents.  By  Eyre  Lloyi-,  of  the  Inner  Temple,  Barrister-at-Law. 
Sixth  Edition.  By  W.  J.  Brooks,  of  the  Inner  Temple,  Barrister-at-Law.  In 
8vo,  price  215.,  cloth.      1895. 

"In  providing  the  legal  profession  with  a  book  which  contains  the  decisions  of  the  Courts  of  Law 
and  Eauity  Upon  the  various  statutes  relating  to  the  Law  of  Compensation,  Mr.  Lyre  Lloyd  has 
.mpetitors  in  the  distance,  and  his  book  may  now  be  considered  the  standard 
work  upon  the  subject.  The  plan  of  Mr.  Lloyd's  book  is  generally  known,  and  its  lucidity  is 
-.PDreciated  ■  the  present  quite  fulfils  all  the  promises  of  the  preceding  editions,  and  contains  in 
addition  to  other  matter  a  complete  set  of  forms  under  the  Art.zans  and  Labourers  Act  1875,  and 
specimens  of  Bills  of  Costs,  which  will  be  lound  a  novel  feature,  extremely  useful  to  legal 
.  1  loners. ''—Justice  oj  the  /'face. 

Lloyd's    Succession     Laws    of    Christian 
Countries. 

With  special  reference  to  the  Law  of  Primogeniture  as  it  exists  in  England.  By 
Eyre  LLOYD,  B.A.,  Barrister-at-Law.     In  Svo,  price  7s.,  cloth.      1877. 
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Marcy's     Epitome    of    Conveyancing 
Statutes, 

Extending  from  13  Edw.  I.  to  the  End  of  55  and  56  Victoria.  Fifth  Edition,  with 
Short  Notes.  By  GEORGE  Nichols  Makcy,  of  Lincoln's  Inn,  Barrister-at-Law. 
In  crown  8vo,  price  \2s.  6d.t  cloth.      1893. 

Martin's  Law  of  Maintenance  and  Deser= 
tion,  and  the  Orders  of  the  Justices  thereon. 

Second  Edition,  including  the  Law  of  Affiliation  and  Bastardy.  With  an 
Appendix  of  Statutes  and  Forms,  including  the  Summary  Jurisdiction  (Married 
Women's)  Act  of  1895.  %  Temple  Chevalier  Martin,  Chief  Clerk  of  the 
Lambeth  Police  Court,  Editor  of  the  "  Magisterial  and  Police  Guide,"  &c,  and 
George  Temple  Martin,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  In  8vo, 
price  9*.,  cloth.      1896. 

May's     Statutes     of     Elizabeth     against 
Fraudulent  Conveyances. 

The  Bills  of  Sale  Acts  187S  and  1882  and  the  Law  of  Voluntary  Dispositions  of 
Property.  By  the  late  H.  W.  May,  B.A.  (Ch.  Ch.  Oxford).  Second  Edition, 
thoroughly  revised  and  enlarged,  by  S.  WORTHINGTON  Worth inc.ton,  of  the  Inner 
Temple,  Barrister-at-Law  ;  Editor  of  the  "  Married  Women's  Property  Acts," 
5th  edition,  by  the  late  J.  R.  Griffith.     In  royal  8vo,  price  30*.,  cloth.      1887. 

Mayne's  Treatise  on  the  Law  of  Damages. 

Seventh  Edition,  revised  and  partly  rewritten,  by  John  D.  Mavnk,  of  the  Inner 
Temple,  Barrister-at-Law  ;  and  His  Honour  Judge  Lumley  SMITH,  K.C.  In  Svo, 
price  28^.,  cloth.       1903. 

"  It  would  be  superfluous  to  say  more  of  this  notable  book  than  that  this  is  the  seventh  edition, 
and  that  its  original  author  and  his  co-editor,  Judge  Lumley  Smith,  of  the  City  of  London  Court, 
have  written  the  preface  to  this  issue  of  it,  nearly  fifty  years  after  the  issue  ot  the  first.  The  last 
edition  was  in  i89g,  and  the  present,  carefully  revised  and  corrected,  brings  up  to  date  all  the 
English  and  Irish  decisions  bearing  on  the  Law  of  D  images." — Saturday  K, 

"...  The  great  value  of  .Mr.  Mayne's  treatise  to  the  profession  is  obvious  when  one  remembers 
that  the  vast  bulk  of  litigation  is  concerned  with  recovery  of  money,  frequently  in  the  shape  of 
Damages." — Irish  Law  Times. 

Mayne's    Treatise    on     Hindu    Law    and 
Usage. 

Bv  John  D.  Mayne,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A 
Treatise  on  Damages,"  &c.  Sixth  Edition,  revised  and  enlarged,  J\  .  (or.  net. 
1900. 

Moore's  History  of  the  Foreshore  and  the 
Law  relating  thereto. 

With  a  hitherto  unpublished  Treatise  by  Lord  Hale,  Lord  Hale's  "  Qe  Jure  Maris," 
and  the  Third  Edition  of  Hall's  Essay  on  the  Rights  of  the  Crown  in  the  Sea-shore, 
with  Notes,  and  an  Appendix  relating  to   Fisheries.       By   Stuart   A.    Moore, 

F.S.A.,  of  the  Inner  Temple,  Barrister-at-Law.  In  one  volume,  medium  Svo,  price 
38.?.,  cloth  ;  or  in  half-roxbutgh,  42s.      1 888. 

"  Mr.  Moore  has  written  a  book  of  great  importance  which  should  mark  an  epoch  in  the  history 

of  the  rights  of  the  Crown  and  the  subject  in  the  iitus  marts,  or  foreshore  of  the  kingdom 

The  Profession,  not  to  say  the  general  public,  owe  the  learned  author  a  deep  debt  of  gratitude  for 
providing  ready  to  hand  such  a  wealth  of  materials  for  founding  and  building  up  arguments. 
Mr.  Stuart  Moore  has  written  a  work  which  must,  unless  his  contentions  are  utterly  unfounded,  at 
once  become  the  standard  text-book  on  the  law  of  the  Sea-shore." — La:v  Ti>,tts. 
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Moore's  History  and  Law  of  Fisheries. 

By  Stuart  A.  Moore,  F.S.A.,  and  Hubert  Stuart  Moore,  of  the  Inner 
Temple,  Barristers-at-Law.  In  one  volume,  royal  8vo,  price  21s.  1903. 
Contents  :  Part  I. — Introduction. — Chapter  I.  Of  the  evidence  as  to  fisheries 
in  the  Domesday  Book;  II.  Of  putting  rivers  in  defence;  III.  Of  presump- 
tions with  regard  to  fisheries;  IV.  Of  the  presumption  of  ownership  of  the  soil 
by  the  owner  of  the  fishery  ;  V.  Of  the  origin  and  subdivision  of  fisheries  ;  VI. 
Of  the  different  kind  of  fisheries  ;  VII.  Of  the  various  descriptions  of  fisheries  in 
ancient  records;  VIII.  Incorporeal  fisheries  in  tidal  water;  IX.  Incorporeal 
fisheries  in  non-tidal  water ;  X.  Of  fishery  appurtenant  to  or  parcel  of  a  manor ; 
XI.  Of  fishery  appurtenant  to  a  particular  tenement  ;  XII.  Copyhold  fisheries. 
XIII.  Of  fisheries  in  gross  ;  XIV.  Of  divided  fisheries  and  the  Royal  draught ;  XV. 
Of  fisheries  in  ponds  and  lakes  and  the  ownership  of  the  soil  ;  XVI.  Of  fisheries  in 
canals  and  artificial  watercourses;  XVII.  Of  fishery  in  relation  to  navigation; 
XVIII.  Of  fishing  paths;  XIX.  Of  the  public  right  of  fishery  and  its  limits  ;  XX. 
Of  boundaries  of  fisheries  ;  XXI.  Of  change  in  the  course  of  a  river,  and  its  effect 
upon  the  ownership  of  the  fishery  therein  ;  XXII.  Of  grants  of  fisheries;  XXIII. 
Of  evidence  of  title  to  fisheries ;  XXIV.  Of  evidence  of  possession  of  fisheries  in 
proving  title  ;  XXV.  Of  the  effect  of  user  by  the  public  and  others  adverse  to 
the  owner  of  a  fishery  ;  XXVI.  Of  the  powers  of  an  owner  of  a  fishery  to  lease  and 
license,  &c.  ;  XXVII.  Of  proceedings  for  the  protection  of  fisheries.  Part  II. — 
Statute  Law  relating  to  Fisheries. — I.  Summary  of  legislation  relating  to  fish 
and  fisheries  ;  II.  Regulation  of  sea  fisheries  ;  III.  Registration  and  discipline  of  sea 
fishing  boats  ;  IV.  htatutory  provisions  relating  to  fisheries  generally  ;  V.  Statutory 
provisions  relating  to  floating  fish  ;  VI.  Statutory  provisions  relating  to  shell  fish ; 
VII.  Regulation  of  salmon  and  fresh-water  fisheries  ;  VIII.  Powers  of  Boards  of 
Conservators  ;  IX.  Water  bailiffs ;  X.  Statutory  provisions  as  to  the  capture  and 
destruction  of  salmon  and  fresh  water  fish  ;  XI.  Close  seasons ;  XII.  Licenses  ; 
XIII.  Sale  and  exportation  of  fish.  Appendices:  Statutes  with  notes  relating 
thereto  ;  Sea  and  Salmon  Acts  ;  List  of  Sea  and  Salmon  Fishery  Districts  ;  Orders  in 
Council  as  to  registration  of  sea  fishing  boats;  List  of  fisheries  referred  to  in 
Domesday  Book  ;  List  of  fisheries  referred  to  in  notes  of  ancient  records  in  the 
Author's  collection  ;  Index. 

Norton=Kyshe's  Law  and  Privileges 
relating  to  the  Attorney=General  and 
Solicitor=General  of  England. 

With  a  History  from  the  Earliest  Periods,  and  a  Series  of  King's  Attorneys  and 
Attorneys  and  Solicitors-General  from  the  reign  of  Henry  III.  to  the  60th  of 
Victoria.  By  J.  W.  Norton-Kyshe,  of  Lincoln's  Inn,  Barrister-at-Law.  In 
8vo,  price  10s.  dd.  net.      1897. 

Norton=Kyshe's  Law  and  Customs  relat= 
ing  to  Gloves. 

Being  an  Exposition  Historically  viewed  of  Ancient  Laws,  Customs,  and  Uses  in 
respect  of  Gloves  and  of  the  Symbolism  of  the  Hand  and  Glove  in  Judicial  Pro- 
ceedings. With  Illustrations.  By  J.  W.  Nokton-Kvshe,  of  Lincoln's  Inn,  Esq., 
Bairister-at-Law.     In  crown  8vo,  55.  net,  cloth.      1901. 

O'Malley  &  Hardcastle's  Reports  of  the 
Decisions  of  the  Judges  for  the  Trial  of 
Election  Petitions,  in  England  and  Ireland. 

Pursuant  to  the  Parliamentary  Elections  Act,  1868.  By  Edward  Loughlin 
O'Mau.ey  and  IlENkY  Hakdcastle.  Vol.  IV.  Part  III.  and  all  after  are 
Edited  by  J.  S.  Sandaks  and  A.  P.  P.  Keep,  Barristers-at-Law.  Vols.  I.,  II.,  III., 
IV.,  and  V.,  Parts  I.  and  II.,  price  5/.  Js. 
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Peile's  Law  and   Practice  of  Discovery  in 
the  Supreme  Court  of  Justice. 

Willi  an  Appendix  of  Forms,  Orders,  &c,  and  an  Addenda  giving  the 

under  the  New  Rules  of  Practice.      By  -  i.  Peile,  of  il.c  lunei  Temple, 

Barrister-at-Law.     In  8vo,  price  i2j.,  cloth.      1883. 

Pemberton's     Judgments,     Orders,     and 
Practice  of  the  Supreme  Court, 

Chiefly  in  respect  to  actions  assigned  to  the  Chancery  Division.  By  LOFTUS 
LEIGH  PEMBERTON,  one  of  the  registrars  of  the  Supreme  Court  oi  Judicature  ;  and 
Author  of  "  The  Practice  in  Equity  by  way  oi  Revivor  and  Supplement."  l-ourth 
Edition,  in  royal  8vo,  price  40^.,  cloth.      18S9. 

Pemberton's  Practice  of  Equity   by  Way 
of  Revivor  and  Supplement. 

With  Forms  of  Orders  and  Appendix  of  Hills.      By  L.OFTUS  LEIGH    PemBERTON, 

of  the  Chancery  Registrar's  Office.      In  royal  8vo,  price  JO*.  6</.,  cloth.      1867. 

Phipson's  Law  of  Evidence. 

By  S.  L.  PHIPSON,  M.A.,  of  the  Inner  Temple,  barri-aer-at-Law.  Third  Edition, 
in  crown  8vo,  price  14s.,  cloth.     1902. 

"This  valuable  book  of  reference  has  been  brought  up  to  date  by  the  inclusion  of  the  Criminal 
Evidence  Act,  1898,  and  the  changes  wrought  by  it  in  the  Law  of  Evidence." — Cambridge  Review. 

"  Mr.  Phipson's  is  certainly  one  of  the  most  useful  works  on  an  important  and  difficult  subject.  That 
it  is  appreciated  by  the  profession  is  obvious,  or  it  would  not  in  ten  years  have  reached  a  third 
edition." — Oxford  Magazine. 

"  .  .  .  .  The  work  is  a  happy  medium  between  a  book  of  the  type  of  Stephen's  Digest,  and  the 
large  treatises  upon  the  subject,  and  owing  to  its  excellent  arrangement  is  one  that  is  well  suited 
both  to  practitioners  and  students.  ' — Law  Times. 

Porter's  Laws  of    Insurance:    Fire,   Life, 
Accident,  and  Guarantee. 

Embodying  Cases  in  the  English,  Scotch,  Irish,  American,  and  Canadian  Courts. 
By  James  Biggs  Porter,  of  the  Inner  Temple,  Barrister-at-Law ;  assisted  by 
W.  FEILDEN  CRAIES,  M.A..  and  THOMAS  S.  LllTLE,  of  the  Ii.ner  Temple, 
Barristers-at-Law.      Fourth  Edition,  in  8vo,  price  2IJ.,  cloth.      1904. 

"The   successive   editions    of  this   bonk    which    have   been    called  for  .-.hew   that  the  pi 
appreciate  the  advantage  of  having  the  law  as  to  tin-   various  forms  of  assurance, 
Insurance   which   forms  a  branch   quite    by  its    ;  in  one  volume.   .   .   .   Tin- 

written,  and  this  edition   has   been  brought   up  to  date   by  the   inclusion  of  a  large  number 
cases."  —Solicitors'  Journal. 

Renton's  Law  and   Practice  in   Lunacy. 

With  the  Lunacy  Acts,  1890-91  (Consolidated  and  Annotated^  ;  the  Rules  of 
Lunacy  Commissioners  ;   the  Idiots  Act,    18S6  ;   the    Vacating  of  1S86: 

the  Rules  in  Lunacy;  the  Lancashire  County  (Asylums  and  othei  .  1891  ; 

the  Inebriates   Act,   1879  and   1S88   (Consolidated   and    Annotated)  ;  the  Criminal 
Lunacy  Acts,    1S00-1S84 ;    and  a  Collection    of    Forms,    Precedents,   \c. 
Wood  RenTON,  Barrister-at-Law.    In  one  Volume,  royal  8vo,  price  50...  net.     1S07. 
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Ringwood's  Principles  of  Bankruptcy. 

Embodying  the  Bankruptcy  Acts,  1883  and  1890,  and  the  Leading  Cases  thereon  ; 
Part  of  the  Debtors  Act,  1S69  ;  The  Bankruptcy  Appeals  (County  Courts)  Act, 
1SS4:  The  Bankruptcy  (Discharge  and  Closure)  Act,  1S87  ;  The  Preferential  Pay- 
ments in  Bankruptcy  Acts,  1S88  and  1897:  with  an  Appendix  containing  the 
Schedules  to  the  Bankruptcy  Act,  1883  ;  The  Bankruptcy  Rules,  1886,  1S90,  and 
1 89 1  ;  the  Rules  as  to  the  Committal  of  Judgment  Debtors,  and  as  to  Administration 
Orders;  Regulations  Issued  by  the  Bankruptcy  Judge  ;  a  Scale  of  Costs,  Fees,  and 
Percentages  ;  The  Bills  of  Sale  Acts,  1878,  1882,  1890,  and  1891,  and  the  Rules 
thereunder  ;  The  Deeds  of  Arrangement  Act,  1S87  ;  and  the  Rules  thereunder. 
By  RICHARD  RlNGWOOD,  M.A.,  of  the  Middle  Temple,  Barrister-at-Law  ;  late 
Scholar  of  Trinity  College,  Dublin.  Ninth  Edition,  in  8vo,  price  \os.  6a.,  cloth. 
1905. 

"We  welcome  a  new  edition  of  this  excellent  student's  book.  We  have  written  favourably  of 
it  in  reviewing  previous  editions,  and  every  good  word  we  have  written  we  would  now  reiterate 
and  perhaps  even  more  so.  .  .  .  In  conclusion,  we  congratulate  Mr.  Ringwood  on  this  edition, 
and  have  no  hesitation  in  saying  that  it  is  a  capital  student's  book." — Law  Students   Journal. 

"This  edition  is  a  considerable  improvement  on  the  first,  anr  although  chiefly  written  for  the 
use  of  students,  the  work  will  be  found  useful  to  the  practitioner." — Lmv  Times. 

"  The  author  deals  with  the  whole  history  of  a  bankruptcy  from  the  initial  act  of  bankruptcy 
down  to  the  discharge  of  the  bankrupt,  and  a  cursory  perusal  of  his  work  gives  the  impression 
that  the  book  will  prove  useful  to  practitioners  as  well  as  to  students.  The  appendix  also  contains 
much  matter  that  will  be  useful  to  practitioners,  including  the  Schedules,  the  Bankruptcy  Rules 
of  i836,  1890  and  1891,  the  Rules  of  the  Suprene  Court  as  to  Bills  of  Sale,  and  various  Arts  of 
Parliament  bearing  upon  the  subject.     The  Index  is  copious."—  Accountant's  Magazine. 

Ringwood's  Outlines  of  the  Law  of  Torts. 

Prescribed  as  a  Textbook  by  the  Incorporated  Law  Society  of  Ireland.  By 
RICHARD  RlNGWOOD,  M.A.,  of  the  Middle  Temple,  Barrister  at-Law  ;  author 
(.f  "Principles  of  Bankruptcy, "  etc.,  and  Lecturer  on  Common  Law  to  the 
Incorporated  Law  Society.     Third  Edition,  in  8vo,  price  lo.f.  6</.,  cloth.      189S. 

"We  have  always  had  a  great  liking  for  this  woik,  and  are  very  pleased  to  see  by  the  appearance 
of  a  new  Edition  that  it  is  appreciated  by  students.  We  consider  that  for  the  ordinary  student  who 
wants  to  take  up  a  separate  work  on  Torts,  this  is  the  best  book  he  can  read,  for  it  is  clear  and 
explanatory,  and  has  good  illustrative  cases,  and  it  is  ail  contained  in  a  very  modest  compass. 
.  .  .  This  Edition  appears  to  have  been  thoroughly  revised,  and  is,  we  think,  in  many  respects 
improved." — Law  Students'  Journal. 

"  The  work  is  one  we  well  recommend  to  law  students,  and  the  able  way  in  which  it  is  written 
reflects  much  credit  upon  the  author." — Law  Tunes. 

Rowlatt's  Law  of  Principal   and   Surety 

By  S.  A.  T.  Rowi.att,  M.A.,  late  Eellow  of  King's  College,  Cambridge;  of  the 
Inner  Temple,  Barrister-at-Law.      In  8vo,  price  165.      1899. 

"...  Here  will  be  found  all  the  rights  and  liabilities  of  the  surety,  his  defences,  his  releases, 
the  effect  of  bankruptcy,  and  so  on  ;  and,  as  we  said  at  the  outset,  the  index  forms  a  most 
excellent  and  comprehensive  guide  to  the  text.  ...  We  can  quite  believe  that  this  text-book  will 
take  a  respectable  place  among  legal  authorities."— Law  Times. 

"  He  brings  out  fully  in  all  its  ramifications  the  nature  of  the  law  of  guarantee."— Saturday 
Review. 

"  Few  branches  of  the  law  are  more  important  or  difficult  than  that  relating  to  sureties.  The 
latest  addition  to  legal  literature  is  a  treatise  by  Mr.  S.  A.  T.  Rowlatt  on  'The  Law  of  I  rincipal 
and  Surety,'  which  deals  with  the  subject  both  exhaustively  and  ably,  lhe  work  is  excellent 
in  style  and  arrangement,  and  ought  to  prove  very  useful  to  every  lawyer  who  has  occasion  to  refer 
to  it." — Globe. 

"There  are  too  many  works  on  most  branches  of  the  English  Law,  and  too  many  writers  eager  to 
make  books  on  almost  every  legal  subject,  however  small.  It  is,  therefore  a  remarkable  fact  that 
a  subje.t  --,  important  as  the  Law  of  Sureties  has  been  comparatively  neglected,  there  being  only 
one  recent  work  of  repute  devoted  entirely  to  the  subject.  For  this  reason  we  welcome  Mr. 
Rowlatt's  treatise,  which  has  solid  merits  that  ought  to  insure  success  I  he  book  is  a  very  good 
one,  and  the  author  may  be  congratulated  on  the  successful  accomplishment  of  a  difficult  task. 
-  -  Law  Jimrna  I. 


STEVENS   &*    HAYNES,    BELL     YARD,     TEMPLE    BAR.  17 

Salkowski's     Institutes    and     History    of 
Roman  Private  Law. 

With  Catena  of  Texts.    By  Dr.  Carl  Salkcto  L         Konigsberg. 

Translated  and  Edited  by  E.   E.  WHITFIELD,  M.A.  (Oxon.).      In  8vo,  price  32*., 

cloth.     1886. 

Salmond's    Jurisprudence ;   or    Theory  of 
the  Law. 

By  John  W.  Salmond,  M.A.,  LL.B.,  Barrister-at  Law;  author  of  "Essays  in 

Jurisprudence  and  Legal  History."     In  demy  8vo,  (nice  iS>.,  net,  cloth.      1902. 

5almond's  Essays  in  Jurisprudence  and 
Legal  History. 

By  JOHN  W.  Salmond,  M.A.,  LL.B.  (Lond.),  a  Barrister  of  the  Supreme  Court  of 
New  Zealand.       In  crown  8vo,  price  6s.,  cloth.      1891. 

Savigny's  Treatise  on  Obligations  in 
Roman  Law. 

By  Archibald  Brown,  M.A.,  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the 
Middle  Temple,  tiarrister-at-Law.     In  8vo,  1872,  price  Js.  6</.,  cloth.      1872. 

Scott's  Abstract  Drawing. 

Containing  Instructions  on  the  Drawing  of  Abstracts  of  Title,  and  an  Illustrative 
Appendix.     By  C.  E.  Scott,  Solicitor.     In  crown  8vo,  price  45.  6d.,  cloth.      iS 

"  This  little  book  is  intended  for  the  assistance  of  those  who  have  the  framing  of  abstracts  of 
title  entrusted  to  their  care.  It  contains  a  number  of  useful  rules,  and  an  illustrative  appendix.  — 
Law  Times. 

"  A  handy  book  for  all  articled  clerks."— Law  Students'  Journal. 

"  Solicitors  who  have  articled  clerks  would  save  themselves  much  trouble  if  they  furnished  ihtit 
clerks  with  a  copy  of  this  little  book  before  putting  them  on  to  draft  an  abstract  of  a  heap  of  tale 
deeds."  —law  Notes. 

"  The  book  ought  to  be  perused  by  all  law  students  and  articled  clerks."— Red 

Seager's  Law  of  Parliamentary  Registra= 
tion. 

With  an  Appendix  of  Statutes  and  Full  Index.     By  J.   R.  Seageb,  Registration 

Agent.      In  crown  8vo,  price  4s.,  cloth.      [881. 

Short  &  Mellor's  Practice  on  the  Crown 
Side  of  the  Queen's  Bench  Division  of  Her 
Majesty's  High  Court  of  Justice. 

(Founded  on  Corner's  Crown  Office  Practice),  including  Appeals  front  Inferior 
Courts  ;  with  Appendices  of  Rules  and  Forms.  By  F.  H.  SHORT,  C  hief  Clerk  of 
the  Crown  Office,  and  Francis  Hamilton  Mellor,  M.A.,  Barnster-at-Law.  In 
8vo,  price  30J.,  cloth.      1890. 
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Short's  Crown  Office    Rules   and  Forms, 

1886. 

The  Supreme  Court  of  Judicature  Acts  and  Rules  of  the  Supreme  Court,  1883, 
relating  io  'he  Practice  on  the  Crown  side  of  the  Queen's  Bench  Division  ;  including 
Appeals  from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs  ;  together  with 
Notes,  Cases,  and  a  Full  Index.  By  F.  11.  Short,  Chief  Clerk  of  the  Crown 
Office.      In  8vo,  price  I2.c. ,  cloth.      18S6. 

Short's  Taxation  of   Costs  in  the  Crown 
Office. 

Comprising  a  Collection  of  Bills  of  Costs  in  the  Various  Matters  Taxable  in  that 
Office,  including  Costs  upon  the  Prosecution  of  Fraudulent  Bankrupts  and  on 
Appeals  tn>m  Inferior  Courts  ;  together  with  a  Table  of  Court  Fees,  and  a  Scale  of 
Costs  usually  allowed  to  Solicitors,  on  the  Taxation  of  Costs  on  the  Crown  Side  of 
the  Queen's  Bench  Division  of  the  High  Court  of  justice.  By  Fkedk.  II.  Short, 
Chief  Clerk  in  the  Crown  Office.     In  8vo,  price  10s.,  cloth.      1879. 

Shower's  Cases  in  Parliament 

Resolved  and  Adjudged  upon  Petitions  and  Writs  of  Error.  Fourth  Edition. 
Containing  additional  cases  not  hitherto  reported.  Revised  and  Edited  by 
Richard  Loveland  Loveland,  of  the  Inner  Temple,  Barrister-at-Law ;  Editor 
of  "Kelyng's  Crown  Cases,"  and  "Hall's  Essay  on  the  Rights  of  the  Crown  in 
the  Seashore."     In  8vo,  price  4/.  $s.,  best  calf  binding.      1876. 

Simpson's  Law  and  Practice   relating  to 
Infants. 

By  ARCHIBALD  II.  Simpson,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and 
Fellow  of  Christ's  College,  Cambridge.  Second  Edition.  By  E.  J.  Elgood, 
I5.C.L.,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  In  8vo,  price  22s.,  cloth. 
1S90. 

Slater's  Law  of  Arbitration  and  Awards. 

With  Appendix  containing  the  Statutes  relating  to  Arbitration,  and  a  collection 
of  Forms  and  Index.  Third  Edition.  By  Joshua  Slater,  of  Gray's  Inn, 
Barrister-at-Law.     Crown  8vo,  price  6^.  6d.,  cloth.      1898. 

Slater's  Principles  of  Mercantile  Law. 

Hy  Joshua  Slater,  of  Gray's  Inn,  Barrister-at-Law.  Second  Edition.  Crown 
8vo,  price  6s.,  cloth.      1899. 

Smith's  Law  and  Practice  in  the  Ecclesi= 
astical  Courts. 

For  the  use  of  Students.  By  Eustace  Smith,  of  the  Inner  Temple ;  author  of 
"A  Summary  of  Company  Law"  and  "A  Summary  of  the  Law  and  Practice  in 
Admiralty.'1     Fifth  Edition,  in  8vo,  Ss.     1902. 

"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair 
outline  of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the 
Courts  by  which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  think 
the  book  well  fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for 
the  propositions  contained  in  it." — Bar  Examination  Journal. 
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Smith's  Law  and   Practice  in  Admiralty. 

For  the  use  of  Students.      By   EUSTA<  E  SMITH,  of  the   I  authoi  of 

"A  Summary  of  Company  Law.''    Fourth  Edition,  in  8vo,  price  tor.,  cloth.     i 

"The  book  i->  well  arranged,  and  Form    a  good  introduction  to  the  subji  tors'  Journal. 

"  It  is,  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the 
hands  of  every  student  who  is  taking  up  Admiralty  Law  at  the  Pinal." — Lam  Students'  Journal. 

"  Mr.  Smith  has  a  happy  knack  ofcompn  irge  amount  of  useful  matter  in  a  small  con 

The  present  work  will  doubtless  be  received  with  satisfaction  equal  to  that  with  which  his  previous 
'  Summary'  has  been  met." — Oxford  and  Cambridge  Undergraduates'  Journal. 

Smith's  Quarter  Sessions  Practice 

A   Yade   Mecum  of  General    Practice  in    Appellati  1   Cases   at    Quarter 

Sessions.     By  Frederick  James  Smith,  of  the  Middle  Temp  r-at-Law, 

and  Recorder  of  Margate.      In  Royal  l2mo,  price  20.v.,  cloth,      i 

Smith's  Short  Practical  Company  Forms. 

By  T.  EUSTACE  SMITH,  of  the  Inner  Temple  and  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  "  A  Summary  of  the  Law  of  Companies, "  etc.,  assisted  by  Roland  E 
Vaughan  Williams,  of  the  Inner  Temple,  Barrister-at-Law.  In  Svo,  price  8.?., 
cloth.      1896. 

"This  collection  of  Company  Forms  should  certainly  prove  of  service  to  secretaries,  directors 
and  others  interested  in  the  practical  working  of  companies.  .  .  .  The  forms  themselves  are  short 
and  to  the  point." — Law  Junes. 

Smith's  Summary  of   Joint  Stock  Com  = 
panies'  Law. 

By  T.  Eustace  SMITH,  of  the  Inner  Temple,  Barrister-at-Law.  Eighth  Edition, 
in  Svo,  price  8s.  cloth.      1903. 

"The  author  of  this  handbook  tells  us  that,  when  an  articled  student  reading  for  the  final 
examination,  he  felt  the  want  of  such  a  work  as  that  before  us,  wherein  could  be  found  the  main 
principles  of  a  law  relating  to  joint-stock  companies  .  .  .  Law  students  may  well  read  it  ;  for 
Mr.  Smith  has  very  wisely  been  at  the  pains  of  giving  his  authority  for  all  his  statements  of  the  law 
or  of  practice,  as  applied  to  joint-stock  company  business  usually  transacted  in  solicitors' chambers. 
In  fact,  Mr.  Smith  has  by  his  little  book  offered  a  fresh  inducement  to  students  to  make  themselves — 
at  all  events,  to  some  extent — acquainted  with  company  law  as  a  separate  branch  of  study." — Law 
Times. 

"These  pages  give,  in  the  words  of  the  Preface,  '  as  briefly  and  concisely  as  possible  a  general 
view  both  of  the  principles  and  practice  of  the  law  affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case  is  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness,  and,  both  amongst  students  and  laymen, 
Mr.   Smith's  book  ought  to  meet  a  ready  sale." — Lait<  Journal. 

"The  book  is  one  from  which  we  have  derived  a  large  amount  of  valuable  information,  and  we  can 
heartily  and  conscientiously  recommend  it  to  our  readers." —  Oxjord  and  Cami  ridgt  Undergra- 
duates' Journal. 

Snell's  Principles  of  Equity. 

Intended  for  the  use  of  Students  and  the  Profession.  By  EOMOND  II.  T.  SnKI  i  . 
of  the  Middle  Temple,  Barrister-at-Law,  Fourteenth  Edition.  By  Ari  hibald 
Brown,  M.A.  Edin.  and  Oxon.,  ami  B.C.L.  Oxon.,  of  the  Middle  Temple, 
Larrister-at-Law  ;  Author  of  "  A  New  Law  Dictionary,"   "  An  Analysis  of  Savigny 

on  Obligations,''  and  the   "Law  of  Fixtures."     In  Svo,  price  2lx.,  cloth.      1905. 

Story's  Commentaries    on    Equity  Juris= 
prudence. 

Second  English  Edition,  from  the  Twelfth  American  Edition.  By  W.  E.  GRIGSI  '. , 
LL.D.   (Lond.),    D.C.L.    (Oxon.),   and   of  the  Inner  Temple,    Barrister-at-Law. 

In  royal  Svo,  1 100  pages,  price  45^.,  cloth.      1S92. 

"  It  is  high  testimony  to  the  reputation  of  Story,  and  to  the  editorship  of  Dr.  Grigsby,  that  another 
edition  should  have  been  called  for.  .  .  .  The  work  has  been  rendered  more  perlect  by  additional 
indices." — Law  Times. 
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Tarring's  Chapters   on  the  Law  relating 
to  the  Colonies. 

To  which  are  appended  Topical  Indexes  of  Cases  decided  in  the  Privy  Council  on 
Appeal  from  the  Colonies,  Channel  Islands  and  the  Isle  of  Man,  and  of  Cases 
relating  to  the  Colonies  decided  in  the  English  Courts  otherwise  than  on  Appeal 
from  the  Colonies.  Bv  Charles  James  Tarring,  M.A.,  Assistant  Judge  of 
H.B.M.  Supreme  Consular  Court,  Constantinople,  and  H.M.'s  Consul;  Author  of 
"British  Consular  jurisdiction  in  the  East,"  "A  Turkish  Grammar,"  &c.  Second 
Edition,  much  enlarged,  in  8vo,  price  20s. ,  cloth.     1893. 

CONTENTS  S— Table  of  Cases  Cited— Table  oi"  Statutes  Cited.  Introductory  :  Defi- 
nition of  a  Colony.— Chapter  I.  The  laws  to  which  the  Colonies  are  subject: 
Section  1.  In  newly-discovered  countries;  Section  2.  In  conquered  or  ceded 
countries;  Section  3.  Generally.— Chapter  II.  The  Executive;  Section  1.  The 
vemor  (A.  Nature  of  his  office,  power,  and  duties— B.  Liability  to  answer  for 
his  acts:  I.  Civilly— I.  {a.)  In  the  courts  of  his  Government,  b.  In  the  English 
courts.  2.  For  what  causes  of  action.  II.  Criminally)— Section  2.  The  Executive 
Council.  Chapter  III.  The  Legislative  Power:  Section  1.  Classification  of 
Colonies  ;  Section  2.  Colonies  with  responsible  government ;  Section  3.  Privileges 
and  powers  of  colonial  Legislative  Assemblies.  Chapter  IV.  The  Judiciary  and 
the  Bar.  Chapter  V.  Appeals  from  the  Colonies.  Chapter  VI.  Imperial  Statutes 
relating  to  the  Colonies.  Section  1.  Imperial  Statutes  relating  to  the  Colonies 
in  general  ;  Section  2.  Subjects  of  Imperial  Legislation  relating  to  the  Colonies 
in  general  ;  Section  3.  Imperial  Statutes  relating  to  particular  Colonies.  Topical 
Index  of  Cases  decided  in  the  Privy  Council  on  appeal  from  the  Colonies,  the 
Channel  Islands,  and  the  Isle  of  Man.  Index  of  some  Topics  of  English  Law 
dealt  with  in  the  Cases.  Topical  Index  of  Cases  relating  to  the  Colonies  decided 
in  the  English  Courts  otherwise  than  on  appeal  from  the  Colonies.  Index  of 
Names  of  Cases.      Appendix  I.     Appendix  II.      General  Index. 

Tarring's  British  Consular  Jurisdiction  in 
the  East. 

With  Topical  Indices  of  Cases  on  Appeal  from,  and  relating  to,  Consular  Courts  and 
Consuls  :  also  a  Collection  of  Statutes  concerning  Consuls.  By  C.  J.  Tarring, 
M.A.,  Chief  Justice  of  Grenada.     In  8vo,  price  7s.  6</.,  cloth.     1887. 

Tarring's  Analytical  Tables  of  the  Law  of 
Real  Property. 

Drawn  up  chiefly  from  Stephen's  Blackstone,  with  Notes.  By  C.  J.  Tarring,  of 
the  Inner  Temple,  Barrister-at-Law.     In  royal  8vo,  price  5-f.,  cloth.      1882. 

•'Greal  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables,  which 
■will  be  found  of  much  service  to  students  of  the  Law  of  Real  Property."— Law  Times. 

TaswelULangmead's    English     Constitu= 
tional  History. 

From  the  Teutonic  Invasion  to  the  Present  Time.  Designed  as  a  Text-book  for 
Students  and  others.  By  T.  P.  Taswbll-Langmkad,  B.C.L.,  of  Lincoln's  Inn 
ter-at-Law,  formerly  Vinerian  Scholar  in  the  University  and  late  Professor  of 
institutional  Law  and  History,  University  College,  London.  Fifth  Edition, 
Revised  throughout,  with  Notes.  By  PHILIP  A.  Ashworth,  Barrister-at-Law ; 
Translator  of  Gneist's  "  History  of  the  English  Constitution."  In  crown  8vo,  price 
15^.,  cloth.      1896. 

Thomas's  Leading  Statutes  Summarised. 

For  the  Use  of  Students.  By  ERNEST  C.  Thomas,  Bacon  Scholar  of  the  Hon. 
Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford  ;  author  of  "  Leading 
Cases  in  Constitutional  Law  Briefly  Slated."  In  one  volume,  8vo,  price  gs. ,  cloth.   1878. 
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Thomas's  Leading  Cases  in  Constitutional 
Law. 

Briefly  Stated,    with   Introduction  and   Notes.     B)    I  >mas,    Bacon 

Scholar  of  the  Hon.  Society  of  Gray's  Inn,  1  ir  of  Trinity  College,  Oxford. 

Third  Edition  by  C.  L.  Attenborough,  of  the  Inner  Temple,  Barrister-: 

In  8vo,  enlarged,  price  6s.,  cloth,      iqoi. 

Thwaites's  Articled  Clerk's  Guide  to  the 
Intermediate  Examination, 

As  it  now  exists  on  Stephen's  Commentaries.  Containing  a  complete  Scheme  of 
Work,  Notes  and  Test  Questions  on  each  Chapter  :  List  of  Statutes.  Also  a  com- 
plete Selected  Digest  of  the  whole  of  the  Questions  and  Answers  set  at  the 
Examinations  on  those  parts  of  "  Stephen  "  now  examined  on,  up  to  January, 
1902.  Intended  for  the  use  of  all  Articled  Clerks  who  have  not  yet  passed  the 
Intermediate  Examination.  CHARLES  THWAITES,  Solicitor.  In  8vo,  price  10/. 
net,  cloth.      1902. 

Trial  of  Adelaide  Bartlett  for  Murder. 

Complete  and  Revised  Report.     Edited   by  Edward    Bkal,  B.A.,  of  the  Middle 

Temple,  Barrister-at-Law.  With  a  Preface  by  Sir  Edward  Clakkk,  K.C.  In  Svo, 
price  10s. ,  cloth.      1S86. 

Van     Leeuwen's    Commentaries    on    the 
Roman  =  Dutch  Law. 

Revised  and   Edited  with  Notes  in  Two  Volumes  by  C.   W.  Decker,   Advocate. 
Translated   from    the  original   Dutch  by  J.  G.  K.OTZE,  LL.B.,  of  the  Inner  Temple, 
Barrister-at-Law,  and   Chief  Justice  of  the  Transvaal.      With  Facsimile    Porl 
the  Edition  by  Decker  of  1780.     In  2  Vols.,  royal  8vo,  price  90.?.,  cloth.      1887. 

Waite's  Questions  on   Equity. 

For  Students  preparing  for  Examination.  Founded  on  the  Ninth  Edition  of  Snell's 
"  Principles  of  Equity."     By  W.  T.  Waite,  Barrister-at-Law,  Hol1  Scholar  of  the 

Honourable  Society  of  Gray's  Inn.      In  8vo,  price  2s.,  sewed.      1889. 

Walker's  Compendium  of  the  Law  relat= 
ing  to  Executors  and  Administrators. 

With  an  Appendix  of  Statutes,    Annotated   by  means  of  References    to  the  Text. 
By  W.    Gregory  Walker,    15. A.,    Barrister-at-Law,    and    EDGAR    |.    El 
B.C.L.,  M.A.,  Barrister-at-Law.      Third    Edition  by  E.J.  ELGOOD,  B.C.L.,  M.A. 
In  one  volume,  8vo,  price  2IJ.,  cloth.      1897. 

"We  highly  approve  of  Mr.   Walker's  arrangement The  Notes  are  full,  and  as  far  ai  « 

have  been  able  to  ascertain,  carefully   and   accurately  compiled We  can  commend  it  as 

bearing  oa  its  face  evidence  of  skilful  and  careful  labour,  and  we  anticipate  that  it  will  l>e  found  a 
very  acceptable  substitute  for  the  ponderous  tomes  ^f  the  much  esteemed  and  valued  Williams." — 
Law  Times. 

"  Mr.  Walker  is  fortunate  in  his  choice  of  a  subject,  and  the  power  of  treating  it  succinct 
the  ponderous  tomes  of  Williams,  however  satisfactory  as  an  authority,  arc  necessarily  inconvenient 
for  reference  as  well  as  expensive.   .....   On  the  whole  we  are  inclined  to  think   the  book  a  good 

and  useful  one." — Law  y»umai. 

Walker's  Partition  Acts,    1868  &   1876. 

A  Manual  of  the  Law  of  Partition  and  oj  Sale,  in  Lieu  of  Partition.  With  the 
Decided  Cases,  and  an  Appendix  containing  Judgments  and  Orders.  By  W. 
Gregory  Walker,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition, 
in  Svo,  price  8s. ,  cloth.      1882. 
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Walker  &  Elgood's  Administiation  of 
Deceased  Persons  by  the  Chancery  Division 
of  the  High  Court  of  Justice. 

With  an  Addenda  giving  the  alterations  effected  by  the  New  Rules  of  1883,  and  an 
Appendix  of  Orders  and  Forms,  Annotated  by  References  to  the  Text.  By  W. 
GREGORY  WALKER  and  EDGAR  J.  Elgood,  of  Lincoln's  Inn,  Barristers-at-Law. 
In  8vo,  price  i$s.,  cloth.     1S83. 

Wertheimer's  Law  relating  to  Clubs. 

By  the  late  John  WertHEIMER,  Barrister-at-Law.  Third  Edition,  by  A.  W. 
CHASTER,  Barrister-at-Law.      In  crown  8vo,  price  75.  6d.,  cloth.     1903. 

••  A   convenient  handbook,  drawn  up  with  great  judgment  and  perspicuity. " — Morning  Post. 
"  Both  useful  and  interesting  to  those  interested  in  club  management." — Law  Times. 
"This    is    a   very   neat   little    book    on    an   interesting   subject.     The   law   is  accurately  and  well 
expressed." — Law  Journal. 

Westbury's  (Lord)  Decisions  in  the 
European  Arbitration. 

Reported  by  Fkancis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law.  Parti., 
price  Js.  ft  J.,  sewed. 

Whiteford's  Law  relating  to  Charities, 

Especially  with  reference  to  the  validity  and  construction  of  Charitable  Bequests  and 
Conveyances.  By  Ferdinand  M.  Whiteford,  of  Lincoln's  Inn,  Barrister-at- 
Law.     In  8vo,  price  6s.,  cloth.     1878. 

Whiteley's  Licensing  Act,    1904. 

By  George  Cecil  Whitei.ey,  M.A.  Cantab.,  of  the  Middle  Temple,  Barrister- 
at-Law,  Editor  of  the  Third  Edition  of  "  YVhiteley's  Licensing  Laws,"  and  Author 
of  "The  Licensing  Act.  1902."     Trice  5^.  net. 

Williams'  Petition  in  Chancery  and 
Lunacy. 

Including  the  Settled  Estates  Act.  Lands  Clauses  Act,  Trustee  Act,  Winding-up 
Petitions,  Petitions  Relating  to  Solicitors,  Infants,  etc.,  etc.  With  an  Appendix  of 
Forms  and  Precedents.  By  Sydney  E.  Williams,  Barrister-at-Law.  In  one 
volume,  8vo,  price  18*.,  cloth.      1880. 

Willis's  Negotiable  Securities. 

Contained  in  a  Course  of  Six  Lectures.  Delivered  by  William  Willis,  Esq.,  K.C., 
at  the  request  of  the  Council  of  Legal  Education.  Second  Edition,  in  8vo,  price 
■js.  6</.,  cloth.     1901. 

"  No  one  can  fail  to  benefit  by  a  careful  perusal  of  this  volume."— Irish  Law  Times. 

"  We  heartily  commend  them,  not  only  to  the  student,  but  to  everybody— lawyer  and  commercial 
man  alike."-  The  Accountant.  _ 

"  Mr  Willis  is  an  authority  second  to  none  on  the  subject,  and  in  these  lectures  he  summarizes 
for  the  benefit  not  only  of  his  confreres,  but  of  the  lay  public  the  knowledge  he  has  gained  through 
close  study  and  lengthy  experience." 

Willis's  Law  of  Contract  of  Sale. 

Contained  in  a  Course  of  Six  Lectures.  Delivered  by  William  Willis,  one  of  His 
Majesty's  Counsel.  At  the  request  of  the  Council  of  Legal  Education.  In  8vo, 
price  "js.  6</.,  cloth.     1902. 

Wilshere's  Analysis  of  Taswell=Lang= 
mead's  Constitutional  History.  -    i 

By  A.  M.  WlLSHEEB,  LL.B.,  Barrister-at-Law,  of  Gray's  Inn.  In  crown  8vo„ 
price  3-f.  net.     1902.        ^ 
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